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CASES 

IX 

THE  PRIVY  COUNCIL 

ON  APPEAL  FROM 

THE   EAST  INDIES. 


GoKEK  MoNEE  DossHK,  Hud  others     -      Appellants, 


AND 

JuGGUT   Indro    NAR.4IX   Chow-  i  „  ,    ,  ^ 

DjsRY,    and   others         -         ,\  Respondents  * 

On  petition  from  the   High   Court  at  Fort    William^ 

Bengal. 

X  HIS  was  a  petitioa  for  leave  to  appeal  from  certain    18th  Jtine, 
Orders  and  decrees  of  the  Civil  Judge  and  Sudder       ^-^^ 
Ameen  oi  the  ZiUah  Rungpoor^  affirmed  upon  appeal  ^twincum* 

♦Present:  Members  of  the  Judicial  CommitUe.—UhQ'Biighi   m^forapwiS" 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  the  Lord   ^®*^®  ^  *^P" 
Justice  Turner,  and  theKightHon.  Sir  Edward  VaughanWiUiams.   fn&e^titilm 

Assessor : — The  Bight  Hon.  Sir^Lawrence  Peel.  a  full  state- 

ment of  the  * 

grounds,  to  show  that  there  is  a  substantial  case  on  the  merits,  and  a 
point  of  law  involved,  proper  to  be  determined  by  the  appeUate  Court. 

A  petition  forspecial  leave  to  appeal  contained  a  general  statement  of 
the  proceedings  in  India,  and  an  averment  that  they  were  irregular  and 
contrary  to  law.  Such  petition  ordered  to  be  dismissed  or  to  stand  over 
for  amendment  as  being  too  general  and  vague. 

On  the  amended  petition,  stating  in  detaS  the  facts  and  specifically 
showmg  le^l  ffrounds  of  objection  to  the  decrees  and  Order  of  the  Court 
below  refusing  leave  to  appeal,  special  leave  to  appeal  was  eranted, 
VOL.    XI  A 
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1866.       ty  the  High  Court  of   Judicature  at   Fort   William^ 

GuREB  MoNBE  BcTiffal^  which  Court  refused  leave  to  appeal  to  Her 

V*^      Majesty  in  Council  on  the  ground,  as  it  appeared  from 

iwDRo^     the  petition,  that  it  was  only  a  decision  in  a  Miscel- 

Narain      laneous  case,   and   not  a   final  judgment,   decree  or 

Order,  within  the  meaning  of  sec.  39  of  the  Charter, 

dated  the  l4th  of  Mat/^  18G2,  constituting  the  High 

Court  of    the    Presidency  at    Fort   WiUitwi,  or  the 

previous  Order  in  Council  of  the  lOth  of  Aprils  1838, 

relating  to  appeals. 

The  petition  set  forth  the  proceedings  taken 
in  India  under  a  decree  of  the  Zilluh  Court  of 
Bungpoor^  of  the  26th  of  June^  1837,  and  in  which 
the  ancestors  of  the  Respondents  wore  interested, 
and  stated  generally  the  facts  of  the  case,  submitting 
that  the  proceedings  and  Order  of  the  High  Court 
refusing  leave  to  appeal  were  irregular  and  contrary 
to  law. 

Mr.  Wdod^  in  support  of  the  petition. 
The  Lord  Justice  Knght  Bruoe  : — 

Their  Lordships  are  of  opinion,  that  the  statements, 
both  of  law  and  fact,  contained  in  the  petition  are  of 
too  general  a  character  to  enable  them  to  Judge  of  the 
propriety  of  granting  the  special  leave  to  appeal  prayed 
for.  The  petition,  therefore,  must  be  either  dismissed, 
with  liberty  to  present  another  petition,  or  stand  over 
to  amend  the  petition.  In  either  case  the  facts  alleged 
in  the  petition  must  be  verified  by  an  affidavit. 

The  petition  was  amended,  and,  after  fully  de- 
tailing the  proceedings  in  the  Courts  in  India  and 
the  decrees  of  the  Principal  Siidder  Ameen  and 
Zillah  Judge   of   Rungpoor   and    the    High    Court, 
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alleged  that  the  Petitioners,  feeling  aggrieved  by  the  ^see. 
decrees,  presented  a  petition  for  leave  to  appeal,  ooreb  mokm 
which  was  rejected  by  the  High  Court  (the  Hon. 
G.  Loch  and  the  Hon.  F.  A.  Glover  present),  the 
Court  saying,  "The  Order  passed  on  the  petition 
of  Bamundass  Mukerjee^  No.  265  of  1865,  is  appli- 
cable to  this  petition,  which  is  rejected  "  (a).     That 


V. 

JUGOUT 

Inpro 

Naraix 

Chowdery. 


(a)  The  judgment  in  the  case  oi  Bamundass  Mukerjee  referred: 
to  and  set  out  in  the  petition  was  as  follows  : — 

**This  is  an  application  for  permission  to  appeal  to  the 
Privy  Council  against  the  Order  of  the  High  Court  passed  in 
the  execution  of  a  decree  of  the  Privy  Council.  Notice  was 
ordered  to  be  issued  to  the  opposite  party  to  come  in  and  show 
cause  against  this  application  within  one  month  from  the  date  of 
service  of  notice.  Subsequently,  both  parties  having  appeared,  and 
as  the  case  involved  a  new  point  of  considerable  importance,  it  was 
ordered  on  the  26th  Atigmt^  1865,  to  be  brought  up  before  the 
miscellaneous  Bench  of  Judges.  It  accordingly  came  before  the 
Court  (present,  Justices  Loch  and  Glover)  on  the  1 3th  SepteyTiber, 
1865.  Mr.  Justice  Loch  delivered  judgment  and  an  Order  was 
passed  by  this  Court  on  the  27th  Aprily  1865,  confirming  an  Order 
passed  by  the  Principal  Sudder  Anieen  in  execution  of  a  decree  for 
a  sum  above  Es.  10,000,  and  application  is  now  made  to  the  Court 
for  permission  to  appeal  to  the  Privy  Council  under  section  39  of 
the  Charter  of  the  High  Court.  The  words  of  tho  Charter  quoted 
in  support  of  the  application  are  from  any '  final  judgment,  decree, 
or  Order  '  of  the  said  High  Court  made  in  appeal.  The  words,  no 
doubt,arfr  verywide :  we  think  that  they  are  not  intended  to  extend 
the  privilege  of  appealing  to  the  Privy  Council  in  miscellaneous 
ca^es,  or  to  alter  the  present  rules  which  restrict  an  appeal  to 

*  judgments,  decrees,  or  decretal  Orders.'  In  Eegulation  XYI.  of 
1797,  the  word  'judgment*  was  alone  used,  but,  notwithstanding, 
parties  had  been  allowed  to  send  miscellaneous  cases  to  the  Privy 
Council :  the  practice  was  put  a  stop  to  in  1837  by  a  construction  of 
the  late  iSwJrfw- Court,  dated  the  18th  August,  1837,  No.  1102. 
In  1838  an  Order  in  Council  was  passed,  bearing  date  the  lOth 
Apiil,  issuing  rules  for  the  admission  of  appeals  to  the  Privy 
Council ;  and   in  the  first  of  these  rules  we   have  the   words 

*  judgment, decree, or  decretal  order.'  all  of  which  words,  we  think. 
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1866.  the  Petitioners  were  precluded  by  the  practice  of 
ooreTmonke  the  Court  and  their  interpretation  of  the  Order  in 
Council  of  the  lOth  April^  1838,  and  of  the  Charter 
of  the  High  Court,  from  obtaining  the  leave  of  such 
Court  to  appeal  to  Her  Majesty  in  Council ;  that  the 
value  9f  the  subject  matter  in  the  original  decree  of  the 
26  th  June  J 1837,  was,  at  the  date  of  the  judgment  of 
the  High  Court  sought  to  be  appealed  against,  consi- 
derably in  excess  of  Rs.  10,000,  the  appealable  amount, 

are  intended  to  have  one  and  the  same  meaning,  viz.,'  the  judgment 
or  decisions  come  to  in  a  suit/  and  that  they  do  not  refer  to  Orders 
passed  in  execution  of  a  decree.  Such  has  been  the  interpretation 
put  upon  the  words  by  the  public,  for  up  to  the  present  time  no 
application  has  been  made  to  submit  miscellaneous  appeals  to  the 
Privy  Council  through  this  Court  since  the  rules  of  1838  were 
promulgated.  In  the  Charter  of  the  High  Court  the  same  words 
are  used,  with  the  omission  of  the  word  *  decretal '  before '  Order : ' 
no  doubt  it  is  a  remarkable  omission,  but  reading  it  with  the 
assistance  we  have  from  the  letter  of  the  Secretary  of  State  for 
India,  oi  the  14th  3fay,  1862,  par.  37,  we  do  not  think  that  so 
m&terial  a  change  in  the  past  practice  of  the  Court  as  the  permission 
to  appeal  from  miscellaneous  Orders  would  have  been  passed  by 

without  comment,  when  henoticesvery  particularly  the  introduction 
of  a  section  in  the  Charter  allowing  of  appeals  from  interlocutory 
Orders  with  the  permission  of  a  Judge  of  the  High  Court.  In  the 
paragraph  of  the  letter  referred  to  it  is  distinctly  stated,  that  in 
regard  to  appeals  to  the  Privy  Council  theobjecthas  been  to  avoid 
unnecessaryinnovation;  that  the existingruleswhichregulate  these 
appeals  are,  therefore,  left  in  force,  with  one  or  two  additions  only  • 
and  the  writer  proceeds  to  instance  the  introduction  of  a  section 
permitting  appeals  from  interlocutory  Orders :  and  we  think  that 
there  is  a  very  great  and  sufficient  reason  why  an  appeal  from 
Orders  passed  in  execution  of  a  decree  should  not  be  allowed 
which  is,  that  if  allowed  it  would  open  a  fresh  door  far  harassing  an 
Opponent  who  has  already  had  to  fight  his  battle  perhaps  up  to  the 
PrivyCouncil,and  deprive  him  of  the  power  of  executing  his  decree 
without  further  trouble  and  vexation.  We  think,  therefore  that 
this  and  such  like  appeals  cannot  be  received,  and  we  reject  the 
application." 
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the  sum  which  was  sued  for  in  the  original  suit  being       ^sce. 
Rs.  9,925,  and  the  amount  awarded  by  the  decree  being  guree  mo  m 
Es.  5,800,  with  interest  at  the  rate  of  12  per  centum      ^""^^^ 
per  annum  to  the  date  of  payment ;  that  the  grounds      Juggot 
on  which  the  Petitioners  applied  for  special  leave  to     Naeain 
appeal  were,  amongst  others  : — ^First ;  that  the  con-  ^^^^^"^^y- 
struction  put  by  the  High  Court  upon   the  Order 
in  Council  of  the  10th  April^  1838,  and  the  Charter 
of   the   High   Court   was   incorrect.      Second;    that 
by   Ben.   Reg.    of  1814,  and  by  the  express  terms 
of  the  Act,  No.   VIII.   of   1859,    ss.   207  to   2l7, 
it  is  rendered  obligatory  that  applications  for  exe- 
cution should  be  made  to  the  Court  which  passed 
the  decree ;  and  it  had  been  repeatedly  adjudged  by 
the  Indian  Courts,  that  appliiutions  for  execution  to 
a  Court  without  jurisdiction  wi»re  void,  and,  therefore 
wholly  insufficient  to  prevent  execution  being  barred 
by  limitation.     Third  ;  that  the  Indian  law  requires, 
in  order  to  enable  another  Judge  than  the  one  who 
passed  the  decree  to  execute  it,  that  an  execution  case 
should  be  referred  to  such  other  Judge  by  the  Judge 
who  passed  the  decree,  and  when  such  execution  case 
has  been  struck  off  the  file  of  the  Judge  to  whom  it 
has  been  referred,  his  jurisdiction  is  ended,  and  to 
revive  it  a  new  reference  is  required.     Fourth  ;  that 
according  to  decided   cases  of  Indian  law  and  the 
principles  of  jurisprudence  the  process  of  a  Court  nat 
having  jurisdiction  can  in  no  case  be  legalized  by  the 
subsequent  sanction  of  the  Judge  having  jurisdiction 
but  new  process  must  be  issued.    Fifth;  that  the 
proceedings  in  the  Court   of  the  Principal   Sudder 
Ameen  were,   therefore,  wholly  void  from  the  19  th 
Juney  1844;  and  that,  consequently,  any  money  re- 
covered thereunder  was  illegally  exacted,  and  would 
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1866.        j^Qt  prevent  the  operation  of  the  rule  of  Limitation  ; 


GuRFK  MoNEE  aud  that  under  the  old  law  of  Limitation  the  execution 
DossEK       .^  ^^.^^     Sixth  ;   lliat  the  execution  was  also  barred, 

:;o.  XIV.  of 


V. 

JUGGUT 

Indro 

Narain 

Chowdeuy. 


under  the  provisions  of  the  Act,  2^o.  XIV.  of  l85U, 
ss.  20  and  21,  no  proceedings  having  beeu  taken  in  a 
competent  Court  within  throe  years  from  the  passing 
of  that  Act.  Seventh  ;  that  the  decision  contained 
in  the  judgment  of  the  High  Court  was  at  variance 
with  both  previous  and  subsequent  decisions  of  the 
Sudder  and  High  Courts  respectively,  and  if  unre- 
versed would  cause  great  uncertainty  and  confusion 
as  to  the  limits  of  the  jurisdiction  of  the  inferior 
Indian  Courts,  and  also  as  to.  the  law  of  Limitation 
of  executions,  and  the  construction  and  operation  of 
the  Acts  hereinbefore  referred  to,  which  it  is  of  the 
greatest  importance  to  have  accurately  defined,  main- 
tained, and  settled;  and  prayed  for  special  leave 
to  appeal  from  the  decrees  of  the  Civil  Judge  and 
the  Principal  Sudder  Ameen  of  the  Zillah  Rungpoor 
of  the  9th  of  June^  18d4,  and  the  22nd  of  Juncy 
1864,  and  also  from  the  decrees  of  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal^  of  the  9th  of 
January^  1865,the  29th  of  April^  186&,  and  the  Order 
of  the  13th  of  September^  1865,  rejecting  the  petition 
of  special  appeal. 

Upon  this  amended  petition  special  leave  to  appeal 
was  granted. 
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EsHE^CHTJNDEK  SiNGH       *         ^         •     Ap2)ellant^ 

AND 

Shamachukn  Bhutto,  Koilashux-     )     „  /    /  # 

DER  Singh,  and  others  -         )         ^ 

On  appeal  from  the  High  Court  of  Judicature  at 
Fort  William^  in  Bengal. 

illlS    was  a  suit  foi-  s,>ecific    performance    of    an     2nd&3r(l 
agreement  brought  by  the  Eespondents,  the  Bhuttos^    Nov^^e. 
against  the    Appellant    and  the    Respondent,    Koil-     A  decree  of 
aschunder  Singh,     The  object  of  the  suit  was  to  re-  Com-tof 
cover  possi:siou  of  a  four  annas  undivided  share  of  ^^l^^^^ 
a  Puinee  Talook,   called  Mouzah  Balooka,   and  Mqu-  founded  on  an 

V  ^     ^  '  assumed  state 

zah   Srecrampoore.  appertaining  to  Perqunnah.   Ookra.  of  facts,  con- 

„        .7  \      \         -r*  1  ry^iT        •»       tiadictory  to 

the    Leramdary    01    the    liespondent,    Sutteeschunder  the  case 
Roy  Bahadoor  (usually   designated  as  the  Maharajah  pf^f^a  of 

of  Kishnaqur\  and  to  have  a  deed  of   conveyance  of  *^®  evidence 
•^      ^  "^  adduced  m 

support  of  it; 
*  Present :  Members  of  the  Judicial   Committee,'^  The  Eight  upon  appeal 

Hon.  the  Lord  Westbury,  the  Right  Hon.  Sir  James  WiUiam  ®^^^  ^T^th 

Colvilo,  and  the  Right  Hon.  Sir  Edward  Vaughan  Williama.  costs.    The 

Assessor : — The  Right  Hon.  Sir  Lawrence  Peel.  Judicial  Com- 

mittee hold- 
ing (lythat  it 
was  incorrect  to  conclude  parties  by  inferences  of  fact,  not  only  incon- 
sistent with  the  alle<3ation8  in  the  plaint,  constituting  the  case  the 
Defendants  had  to  meet,  but  which  were  in  reality  contradictory  to  the 
case  made  by  the  Plaintiff  in  the  Court  below ;  and  (2),  that  the  lo^l 
conclusions  doducei  by  the  High  Court  were  from  assumed  facts,  which 
wore  not  consistent  with  settled  principles  of  law  or  equity. 
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18C6.  (he  Tahok  executed  in  the  Plaintiff's  favour  by  the 

EsHEN-  Defendants. 

^SS*         The  plaint  stated  to  the  effect,   that  it  was  agreed 

**  between  the  Appellant  and  his  co-Defendant,  of  the 

HAMACHUR5C  ^*  ' 

liHDiTo.  one  part,  and  the  late  Kiatomokun  Bhutto^  the  father 
of  the  Respondents,  Shamachurn  Bhutto^  Kalu 
chum,  and  Bhowaneechum^  and  of  Oomachurn 
Bhutto  J  deceased,  of  the  other  part,  that  the  Putnee 
should  be  taken  jointly  by  them  from  the  Maharajah^ 
the  Zemindar y  in  the  following  proportions,  viz.,  a 
twelve  annas  share  by  the  Appellant  and  his  co-De- 
fendant, and  the  remaining  four  annas  share  by  their 
father,  at  a  certain  annual  rent  of  Rs.  756,  exclusive 
of  establishment  expenses ;  the  consideration  being 
the  sum  of  Rs.  11,000,  payable  to  the  Zemindar ;  and 
that  an  Ekrar  (written  agreement)  to  the  above  effect 
was  executed  on  1 5th  Kartickj  1265  (Slst  October^ 
1858).  The  plaint  then  stated  the  cause  of  action  to 
be  that  the  Defendants  in  violation  of  the  terms  of  the 
Ukrarj  had  fraudulently  got  a  Putnee  lease  executed 
in  their  own  names  on  the  28th  Kartich  of  that  year, 
and  has  taken  possession  of  the  property ;  and  had 
refused  to  make  over  to  them  the  four  annas  share, 
or  to  take  the  consideration-money  (i.e.  the  price 
payable  to  the  Zemindar)  for  the  same. 

The  Ekrar  in  question  was  filed  with  the  plaint, 
and  purported  to  have  been  signed  by  the  Re- 
spondent, Koilaschunder  Singh^  alone.  The  trans- 
lation of  this  instrument  was  as  follows  : — 

"  To  the  adorable  Kristomohun  Bhutto.  I,  jSot/- 
aschunder  Singh^  do  hereby  execute  this  Ekrar  to 
the  following  effect  :r— It  having  been  arranged 
between  you  and  me  that  a  Putnee  settlement  of 
Mouzahy  Bahokay  together  with  Julkur  and  Tulkur^ 
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as  well  as  all  Beels  and  Koot/iee,   &c.,   and  Mouzah^       1866. 
Srirampore,   on  an  annual  rental   of   Rs.    756,    ex-      Eshbn* 
elusive  of  establishment  expenses,  will  be  taken  by  us,      ^sraon* 
i.e.   four  annas  share  by  3^ou  and  twelve  annas  share   ^      ^ 

•^    •'  Shamachob: 

by  me,   from  the  Zemindat  of  the  said  Mehaly  the      Bhutto. 
Maharajah   of    Kishnagur^    for    a    consideration    of 
Es.    11,000;  I  have  paid  to  the  said  Maharajah^ 
sum  of  its.  2,000,  in  the  shape  of  earnest-money,  and 
have  got  a  *  Byna  PxUM  executed  in  my  favour  on 
the  1 2th  Kartick  of  the  present  year.     According  to 
the  terms  of  the   '  Byna  Puttro^  the  balance  of  the 
consideration-money   must    be    paid    on    the    12  th 
Aughran  next.      I    do,    therefore,    promise   by   this 
agreement,   that  on  your  accompanying  me  in  the 
presence  of  the  said  Maharajah^  before  the  said  12  th 
Aughran^   with  your  four  annas  share  of   the    con- 
sideration-money,  namely,   Es.  2,750,  and  on  paying 
the  other  expenses  in  proportion  to  your  said  share, 
we  will  get  a  joint  deed  of  the  Putnee  executed.     If, 
however,  you  do  not  pay  the  money  within  the  pre- 
scribed time,   then  you    shall  have  no  claim  to  that 
share  of  the  said  Mehal ;  and  if  the  Maharajah^  ac- 
cording to  the  conditions  of  the  Byna  Puttroy  execute 
a  deed  for  the  entire  sixteen  annas  only  in  my  name, 
and  do  not  execute  a  Putnee  Pottah  specifying  therein 
your  share,  still  I  will  execute  in  your  favour  a  sepei:ate 
deed  after  receiving  from  you  your  share  of  the  con- 
sideration-money of  the  Putnee^  and  make  you  my 
co-sharer  to  the  extent  of  four  annas.     If  I  wilfully 
refuse  to  do  so,  then  this  deed  will  be  a  deed  of  your 
purchase  of  the  said  four  annas  share  of  the  Putnee^ 
and  you  will  take  possession  of  that  share  of  that 
Mouzah  as  Puineedarj    and  my  objections  against  that 
will  be  rejected:   for  this  purpose   I   execute    this 

VOL.  XT.  B 
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25^     Ehrar,      Dated  15th  Kartick,   1265  B.8.      Written 

£sHBN-     by  Nikomul  Dutt^  inhabitant  of   Balooka.     Witnesses 

^SmoH^    — 'SV^^  Haradhun  Base,  inhabitant  of  Balooka.     Sree 

«HAMAOHUEM  B aneemadlivh  Gkosaul^  inhabitant  of  Balooka.^^ 

Bhutto.         KoiJoschunder  Singh^  by  his  answer,  submitted  first, 

that  the  Ekrar^  on  which  the  claim  was  based,  was  an 

agreement  without  any  consideration ;   secondly,  that 

it  was  a  forgery,  and  moreover  was  neither  drawn  on 

a  stamp  nor  registered ;  thirdly,  that  he  got  a  Byna 

Puttro  (earnest  Bond   or  deed)    executed    by    the 

Maharajah  to  take  the  property  claimed,  in  Putnee^ 

with  or  by  means  of  his  brother's  (the  first  Appellant) 

self -acquired  money ;  and  fourthly,  that  the  money 

belonged  to  his  brother;  but  that  nevertheless,  as 

he  (Koilaschtmder)  was  living  in  commensality  with 

him,  was  entitled  to  a  share  therein. 

The  answer  of  the  Appellant  stated,  first,  that  he 
sent  Koilaschunder  as  his  Agent  for  negotiating  the 
Putnee  settlement,  which  he  wanted  to  take  for  him- 
self with  his  own  funds,  consequently  he  had  no 
power  to  dispose  of  any  part  of  the  same  ;  secondly, 
that  Koilaftchunder  got  the  Bfftia  Puttro  executed 
in  his  own  behalf,  with  the  object  of  getting  a  share 
of  the  property;  that  when  he  came  to  learn  of 
this,  he  procured  the  cancelment  of  the  same, 
and  got  the  Putnee  Pottah  executed  in  his  own 
name,  and  was  then  in  possession  of  the  Putnee; 
that  Koilaschunder  had  no  right  or  interest  in  the 
property  in  question ;  and  thirdly,  that  the  Ekrar 
propounded  by  the  PlaintifEs  was  a  fabrication ;  and 
even  if  it  were  genuine,  he  was  not  bound  by  it. 

The  Eespondents,  the  Bhuttos^  afterwards  pre- 
sented a  petition  in  the  suit,  to  the  Principal  Sudder 
AmeeHj   which  stated,   that  the    Maharajah  hftving 
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taken  the  earnest-money,  Rs.  2,000,  from  Koilas-  "««. 
ehunder,  he  executed  the  Byna  Puttro  in  Koil-  e^^ 
«*cA«M«fer'«  name;  and  that  the  Maharajah  having,  *'|S?|*" 
in  contradiction  to  the  terms  and  condition  thereof, 
executed  a  Putnee  Pottah  of  the  whole  sixteen  amaa  ^te^"" 
in  favour  of  the  Appellant  alone,  it  was  necessary  to 
include  the  Maharajah  in.  the  suit.  The  petition 
then  prayed  that  an  Order  might  be  passed  for 
bringing  m  the  Maharajah  as  a  Defendant,  according 
to  sees.  29  and  73  of  Act,  No.  VIII.  of  1859.  The 
Principal  Sudder  Ameen,  on  this  petition,  ordered  the- 
Mahartvah  to  be  made  a  Defendant.  The  Maha- 
rajah did  not  appear  or  file  any  answer  in  the  suit. 
The  Appellant  made  a  deposition  in  the  suit, 
wherein  he  stated,  that  he  carried  on  trade  ia  Gal- 
cutta  by  means  of  money  given  to  him  by  his  Mother- 
in-law,  and  that  he  took  the  BahoAa  Putnee  with  that 
money  which  was  his  self-ac^uired  money,  and  none 
other  had  any  right  to  it;  that  he,  being  absent  in 
Catcutta,  sent  the  Bs.  2,000,  as  Byna  through  the 
Be^onient  Koilaschunder,  and  afterwards  went  him- 
self  personally,  with  the  remainder  of  the  considera- 
tion-money  to  the  house  of  the  Zemindar,  and  got 
from  him  the  Puinee  lease  in  question  executed  in 
his  own  name;  and,  lastly,  that  one  Birressur  Mook- 
erjee.  was  subsequently  appointed  his  general  Moeh- 
tar.  In  reply  to  a  question  put  to  him  on  behalf  of 
the  Plaintiffs,  the  Appellant  stated  :— "I  am  not  aware 
whether  any  proposals  about  this  Putnee  were  made 
or  not  between  Biressur  and  Plaintiffs,  Shamachurn 
and  Koilaaehundor  before  taking  the  Putnee:^  He 
then,  after  being  questioned  as  to  the  handwriting  of 
some  letters,  deposed  as  follows :— "  My  Brother 
KoUaachunder  never  mentioned  to  me  about  giving 
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1866.  the    Ekrar :    I  know  nothing  about   it.     Balooha  is 

EsHEN-  my  property,  and  I  am   in  possession  of  it ;  neither 

^Singh'*  did  I  send  for  and  take  the   father  of  the   Plaintiffs 

„     ••  with   me   at   the   time   of  takins  possession  of   the 

Shamachurn  ®    ^ 

Bhutto,      Futnee  Pottah ;    nor  was  there  any  such  condition 
that  I  should  do  so." 

The  Respondent,  Koilaschunder^  also  made  a  de- 
position, wherein  he  stated  that  he  never  gave  the 
Ekrar ^  nor  signed  it ;  that  the  Put)iee  was  taken  with 
Eshenckunder^s  self-earned  money  ;  and  that  before 
it  was  taken  he  had  no  proposals  with  any  one  about 
the  Putnee  ;  and  that  he  did  not  go  along  with  the 
Plaintiff  to  take  the  Putnee, 

The  Respondent,  Shamachurn  Bhutto^  made  a 
deposition  after  the  above  Defendant's  two  depositions 
had  been  taken.  In  that  deposition  he  stated;  tliat  it 
was  settled  between  Eshenchunder  Birressttr^  Mook- 
erjeey  and  himself,  on  the  part  of  his  Father,  that 
the  three  should  take  the  Putnee  of  the  villages  ; 
that  afterwards,  at  the  time  of  making  the  Putnee 
settlement,  he  and  Koilaschunder  went  to  the  Maha- 
rajaKs  house  and  settled,  as  above  in  the  plaint 
alleged;  but  he  admitted  that  the  earnest-money, 
Rs.  2,000,  was  paid  by  Koilaschunder^  and  also  that 
the  Byna  Puttro  (earnest  Bond  or  deed)  was  taken  in 
the  name  of  the  latter  alone  from  the  Maharajah ;  and 
also  that  the  Ekrar  was  not  executed  until  two  or  three 
days  after  the  execution  of  the  above  Byna  Puttro. 
He  then  proceeded  in  his  deposition  as  follows  :~ 
"  A  long  time  before  the  expiration  of  the  period 
allowed  in  the  Byna  Puttro^  Eshen  and  Koilas 
(meaning  this  Appellant  and  the  above  Respondent) 
went  to  the  Rajbatty  (the  house  of  the  Maharajah) 
and  got  a  Pottah  of  the  entire  16  aiinas  executed  in 
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the  name  of  Eshen^  by  paying  the  consideration- 
money.  This  was  done  without  my  knowledge.  This 
just  having  come  to  my  knowledge,  I  remitted  the 
consideration-money  to  my  Father  for  payment  to 
Eshen  and  Koilas^  in  accordance  with  the  condition 
of  the  Byna  Puttro  and  Ekrar.  I  am  personally 
acquainted  with  these  facts  only ;  but  subsequently 
I  have  learned  that  my  Father  went  to  the  house 
of  Koilaschunder  and  the  Maharajah  with  money, 
and  requested  them  to  execute  the  deed ;  that  they, 
however,  having  refused  to  execute  the  3eed,  the  said 
money  and  the  Ekrar  were  produced  before  the 
Judge  in  the  Court.  The  Judge  notified  this  fact  to 
the  SinghSj  Defendants  by  an  Etlah  (notice)."  To  a 
question  put  by  the  Court,  he  said  that  the  money 
was  offered  within  the  period  limited  in  the  Byna 
Puttro  ;  and  to  a  question  put  by  the  Pleader  of  the 
Appellant,  in  order  to  show  that  there  was  no  con- 
sideration for  the  alleged  Ekrar^  he  answered  that 
when  the  first  proposal  was  made  between  himself, 
Eshen^  and  Birressur  Mookerjee^  no  question  with 
regard  to  the  money  was  raised. 

In  adddition  to  the  depositions  of  the  parties  to  the 
suit,  they  respectively  adduced  evidence.  The  Plaintiffs 
produced  certain  documentary  proofs,  consisting  of  a 
Proclamation  of  the  Judges  of  the  Civil  Court  of  Zillah 
Nuddea^  dated  the  26th  of  November^  1858,  which 
recited  a  petition  of  Kristomohun  Bhutto^  since 
deceased,  in  which  a  different  story  was  told  respect- 
ing the  alleged  proposal  on  the  part  of  Koilas^ 
chunder^  the  above  Eespondent,  and  the  abjve- 
named  Eespondent  Shamachum  Bhutto^  to  buy  the 
Putnee  aforesaid,  stating  that  it  was  to  the  effect 
that    he   and    the   Petitioner,    Kristomohun    (only), 
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1866.       should  jointly  take  the  Putnee,  and  not  averring  iq 
EsHBN-     any  part  of  the  petition  that  the  Appellant  had  ever 
^sl  GE^    been  a  party  to  the  alleged  proposal,  or  was  in  any 
V.         way  pjivy  to  it ;  but  only  alleging  that  before  the 
BuuTio.     Petitioner  had  gone  to  Koilaschundcr  and  the  Maha- 
rajah about  getting  the  Putnee  in  the  last-mentioned 
joint  names,  he,  Koilaschunder^    and   the   Appellant 
had  gone  together  and  paid  the  balance,  and  caused 
a  Poltah  to  be  executed  in  the  name  of  the  Appel- 
lant :  and  also  a  petition  of  the  Appellant,  in  answer 
^0  the  last-mentioned  petition  of  the  PlaintifEs  recited 
in  the  Proclamation.     In  that  petition  the  Appellant 
again  insisted  that  Koilaschunder  had  no   right  or 
interest  in  the  Putnee ;  that  the  Petitioner  had  not 
been  able  even  to   allege   that   the   Appellant   had 
entered  into  any  engagement  to  give  him  a  •  share  ; 
that  there  was  no  reason  or  object  shown  for  Koilas- 
chunder gratuitously  executing   an  Ehrar^  the   Ap- 
pellant too,  having  paid  the  earnest-money,  unless 
it  was  the  object  of  Kotlas  to  fraudulently  set  up  at 
some  future  time  a  claim  to  a  share  of  the  Appellant's 
self-acquired  property,  and  so  far  act  in  collusion  with 
the   above-named  Respondent,    Shamachurn    Bhutto^ 
who  was  stated  to  be .  a  Pleader  of  the  Civil  Court 
of  Moorshedabad :  also  a   petition  of   Koilaschunder y 
filed  in  answer  to  the  before-mentioned  petition  and 
Proclamation,  in  which  he  denied  that  he  had  bound 
himself  by  any    engagement   to   deliver   to    Bhutto 
the  four  annas  share  of  the   Putnee  aforesaid ;  and 
stated   that  he   did   not  execute    the    Ekrar ;    and 
denied  that  he  acted  in  collusion  with  either  Bhutto 
or  his  son. 

Witnesses  were  examined.     The  first  stated,  that 
at  the  time  when  the  Ekrar  was  executed  the  Appel- 
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lant  was  not  present,  and  that  he  was  resident  in       ^866. 
Calcutta^  where  his  employment  was,   and  that  he      Eshes- 

could  not  say  whether  the  Ekrar  was  executed  by  ^sinoh^ 

Kailas  with  the  consent  of  the  Appellant.     The  two  „     »• 

,  Shamachurn 

other  witnesses  to  the  Ehrar  did  not  say  anything  to  Bhutto. 
show  that  the  Appellant  was  in  any  manner  an  assent- 
ing party  to  the  execution  of  the  Ekrar.  The  other 
witnesses  spoke  to  different  matters,  and,  amongst 
others,  to  some  conversations  between  Koilaschunder 
and  the  Plaintiff,  Shamachurn  Bhutto^  but  at  the 
same  time  proved  that  the  money  was  a  part  of  this 
Appellant's  self-acquired  property,  but  failed  to  prove 
any  thing  which  could  show  that  the  Appellant  was  in 
any  manner  bound  by  the  Ekrar ^  or  by  anything 
Koilaschunder  might  have  said  or  done ;  or  in  any 
other  manner  that  the  Appellant  had  ever  agreed  to 
give  Kriatomohun  Bhutto^  djBoeased,  any  share  in 
the  Putnee. 

The  hearing  of  the  suit  took  place  before  the 
Principal  Sudder  Ameen  of  Zillah  Nuddea  on  the 
17th  of  February^  1862,  when  a  decree  was  made, 
dismissing  the  suit,  with  costs  to  the  Appellant,  who 
was  to  recover  his  costs  from  Plaintiffs ;  but  the 
other  Defendant  was  ordered  to  pay  his  own  costs. 
In  the  judgment  delivered  at  the  hearing,  the  points 
for  determination  were  stated  by  the  Principal  Sudder 
Ameerij  who  found  and  declared,  that  the  Ekrar  was 
executed  by  Koilaschunder^  but  that  the  Plaintiffs 
were  not  entitled  to  get  a  conveyance  or  possession 
of  the  disputed  four  annas  share  on  the  strength  of 
that  Ekrar ^  for  the  following  reasons  : — first,  because 
there  was  no  lawful  consideration  for  the  Ekrar 
which  was  received  by  Plaintiffs  from  Kotlas^  the 
same  having  been  made  gratuitously;  second,  that 
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1866.        it  was  clear  from  the  depositions  of  Plaintiffs^  own 
EsHEN-      witnesses,  that  the  Putnee  was  taken  by  Kotlas  on 
^SiNGH^     behalf  and  with  the  money  of   the   Appellant,  and 
^     *•  that  the  latter  was  not  bound  by  the  act  of  Koilas  ; 

Bhdito.  third,  that  the  Plaintiffs  were  aware  that  Kotlas 
was  merely  a  nominal  purchaser,  and  that  he  had 
made  the  bargain  for  the  Appellant,  and  that  the 
Ehrar  was  taken  by  Plaintiffs  under  those  circum- 
stances ;  fourth,  that  there  was  not  sufficient  evidence 
te  show  that  the  Plaintiffs  were  ready  to  pay  the  con- 
sideration-money (namely,  the  price  of  the  Putnee) 
within  the  period  specified  in  the  Ehrar ^  but  that  it 
was  not  necessary  to  take  the  matter  into  considera- 
tion, for,  as  had  been  already  shown,  the  Plaintiffs' 
claim  fell  to  the  ground :  and  it  was  declared  that 
the  Maharajah  was  not  bound  to  the  Plaintiffs,  he 
being  no  party  to  the  agreement. 

The  Plaintiffs  appealed  from  this  decree  to  the 
Judge  of  Zillah  Nuddea. 

The  hearing  of  the  appeal  took  place  on  the  12th 
of  December y  1862,  before  Mr.  Rivers  Thomson^ 
the  Zillah  Judge,  when  a  decree  was  made  affirming 
the  decree  of  the  Court  below,  and  dismissing  the 
appeal  with  costs.  The  Judge  stated,  that  he  had 
examined  the  Ehrar  and  found  that  it  bore  no  stamp, 
and  it  was  a  question  whether  it  could  be  received  in 
Court ;  but,  waiving  that  point,  it  was  clear  from  the 
document  itself,  and  also  from  the  plaint,  that  one  of 
the  conditions  essential  to  the  validity  of  an  agreement 
was  wanting,  namely,  a  consideration  in  law;  that  KoiU 
aschunder  did  nothing  more  than  promise,  and  that  he 
had  broken  his  promise,  which  he  was  bound  to  by  a 
voluntary  obligation  merely,  and  that  as  no  legal  con- 
sideration was  moving  from  the  Plaintiffs ;  it  was  only 
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binding   ia  honor,    and   did  not  impose   any   legal       ^866. 
responsibility;  and   that,  therefore,    the   Ekrar   was      Eshbn^ 
Toid  in  law,  and  could  not  bo  enforced  in  the  suit     ^sinoh' 
against  Defendants.  i'* 

The  Plaintiffs  brought  a  special  appeal  in  the  Bhuito. 
High  Court  of  Judicature  at  Fort  William  against 
this  decree.  The  hearing  of  the  appeal  came  on  before 
Messrs.  Kemp  and  Gamphelly  two  of  the  Judges  of 
that  Court,  on  the  4th  of  August^  1863,  when  the 
Court  delivered  the  following  judgment: — '^In  this 
case  it  is  found  that  certain  Putnees  being  offered 
for  competition,  the  Plaintiff  and  the  Defendant, 
Kotlas  (the  Eespondent),  appeared  to  bid;  but 
they  then  agreed  that,  instead  of  bidding  against 
one  another,  they  should  take  certaiu  properties 
jointly.  Accordingly,  the  properties  were  taken 
by  the  Defendant,  and  he  shortly  after  executed  a 
w^ritten  agreement,  binding  himself  to  convey  a 
quarter  share  of  the  Putnees  to  the  Plaintiff.  Sub- 
sequently, without  any  default  of  the  Plaintiff's,  he 
went  before  the  time  agreed  on,  paid  the  purchase- 
money,  and  had  the  Putnees  registered  in  the  name 
of  his  brother,  Eshenchunder.  The  second  Defendant 
repudiated  his  agreement  with  the  Plaintiff.  The  Plain- 
tiff now  sues  for  specific  performance  of  that  agree- 
ment. The  Judge,  finding  the  facts  as  above  stated, 
considered  that  the  agreement  was  without  considera- 
tion, and  on  that  ground  dismissed  the  Plaintiff's  suit. 
But  we  think  that  abstaining  from  competition  for  the 
Putnee  under  the  verbal  agreement  with  Koilas  was 
a  sufficient  consideration,  and  that  this  consideration 
affected  and  gave  validity  to  the  subsequent  written 
agreement.  The  Judge's  decifiion  is,  we  think,  op- 
posed both   to   equity   and    to    law.      Eshenchunder 
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J[5^      pleads  that  he  is  the  real  purchaser  ;  that  Koilas  was 

EsHKN-     only  his  Agent,  and  that  he  is  not  liable  for  Kotlas^ 

SiKGH      acts.     But  we  think  that,  as  the  Plaintiff  has  accepted 

shamachurn  ^^^  ^®^°  benefited  by  the  act  of  his  alleged  Agent 

Bhutto.     Jq  respect  to  the  purchase,  he  is  bound  by  that  Agent's 

stipulations  in  connection  with  the  purchase,   more 

especially  as  it  does  not  appear  that  the  agency  was 

disclosed  to  the  Plaintiff,  but,   on  the  contrary,  it  is 

clear  that  in  his  dealings  with  the  Plaintiff,  KoilaSy 

acted   himself   as    the    purchaser.      We,    therefore, 

allow  the  appeal,  reverse  the  decision  of  the  lower 

appellate  Court,  and  decree  the  Plaintiff's  claim  for 

specific  performance  of  the  written  agreement.'* 

The  present  appeal  was  brought  from  this  decree. 

Sir  a.    Palmer^  Q.  C,  and  Mr.   Leith^  for  the 
Appellants. 

This  decree  cannot  be  maintained.  It  proceeds  and 
is  based  upon  assumptions  not .  found  or  declared  as 
facts  by,  or  proved  in,  the  lower  Courts,  within  whose 
province  and  jurisdiction  the  trial  and  finding  of  the 
facts  exclusively  lay,  the  High  Court,  on  a  special 
appeal,  being  confined  to  points  of  law  merely.  THe 
plaint  alleges  an  original  agreement  with  Eskenchunder 
as  to  a  share  or  interest  in  the  Putnee^  but,  first,  there 
is  no  allegation  of  undisclosed  agency,  or,  secondly, 
any  allegation  that  what  took  place  at  the  auction  was 
not  to  be  binding.  That  being  so,  what  authority  had 
the  High  Court  to  change  the  case  by  assuming  a  new 
equity,  and  adjudicate  upon  a  case  not  alleged  in  the 
pleadings,  and  which  we  were  not  called  on  to  answer. 

Upon  the  merits  we  submit,  that  the  Appellant  was 
not  in  any  manner  bound  by  the  j&/t  rar  of  the  Eespon- 
dent,  Koilasehtmdef*j  which  was  voluntary,  and  without 
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consideration,  and,  therefore,  not  binding  in  law,  and 
ought  not  to  have  been  enforced  in  th«  suit.  That 
instrument,  moreover,  contains  no  such  terms  or  con- 
sideration as  those  referred  to  and  relied  on  in  the 
decree  appealed  from.  No  agreement  containing 
such  terms  was  proved ;  but,  even  if '  it  had  been, 
such  were  not  contained  in  the  Ekrar^  declared  and 
sued  on  by  the  Plaintiffs, 

Mr.  Piffardj  for  the  Respondents. 

The  objection  to  the  finding  of  the  High  Court 
ought  not  to  be  sustained,  as  the  Court  can  look  at 
the  whole  record.  [Lord  We.'O'Bury: — Can  you 
carry  it  so  far  as  that  ?  Can  the  High  Court  sub- 
stitute a  different  state  of  facts  not  contained  in  the 
plaint,  or  the  evidence  in  the  Court  below,  and  so 
introduce  a  new  equity  ?  If  so,  it  would  be  a  Court 
deciding  questions  of  fact,  whereas  it  has  only  jurisdic- 
tion to  determine  questions  of  law,  on  the  special 
appeal.]  Tho  plaint  alleges  sufficient  to  warrant  the 
judgment  of  the  High  Court.  By  tho  decree  of  that 
Court  it  was  held,  first,  that  abstaining  from  competition 
at  the  auction  for  the  Putnce^  under  the  verbal  VL^ve^- 
vtieni'viih.KoUaschunder^  was  a  sufficient  consideration, 
and  affected  and  gave  validity  to  the  subsequent  written 
agreement;  and,  secondly,  that  as  the  Appellant, 
Eshenchunder^  had  accepted  and  been  benefited  by  tho 
acts  of  Koihschunderyho  was  bound  by  Koilaschufuler^s 
stipulation  in  connection  with  the  purchase;  and 
I  submit  that  such  decision  was  a  just  one,  as  it 
is  manifest  from  the  evidence  that  Koilaschundcr^ 
whose  bidding  was  accepted  by  the  Maharajah^  and 
who  secured  the  Putnee  for  the  Appellant,  Eshen- 
ehmider^  induced  Shamachurn  Bhutto  to  desist  from 
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1866.       bidding  against  him  by  a  promise  that  in  case  his 
EsHKN-      Koilaschunder^s  bid  should  be  accepted,  it  should  be 
^  Singh*     considered  and  treated  as  a  joint  bid  for  both  parties, 
«'.  in  the  proportion  of  twelve  anna$  and  four  annas  re- 

Bhdtto.  spectively.  The  Ekrar  put  in  evidence  and  relied  upon 
by  the  Plaintiff  was  good  evidence  of  such  agreement, 
and  was,  moreover,  not  without  consideration,  but  a 
valid  contract  resting  on  the  same  consideration  as 
the  original  agreement.  The  agreement  between 
Shamachurn  and  Koilaschunder  being  a  valid  agree- 
ment, Eshenchunder  could  not  take  advantage  of  Koilas- 
chunderh  acts  without  himself  becoming  subject  to  the 
obligations  contracted  by  Koilaschunder.  It  appears, 
moreover,  that  Koilaschunder^  in  making  the  arrange- 
ment ho  made  with  Shamachurn^  was  in  fact  only 
carrying  out  the  already  expressed  views  and  wishes 
of  Eshenchunder^  who  before  and  at  the  time  when  he 
obtained  the  Putnee  in  his  own  name  had  notice  and 
was  fully  cognizant  of  the  contract  made  by  KoHas- 
chunder  with  Shamachurn.  There  was  no  default 
on  the  part  of  the  Plaintiffs,  or  their  ancestor; 
the  money  payable  to  Koilaschunder  under  the  pro- 
visions of  the  Ekrar  was  tendered  in  due  time. 

The  Eight  Hon.  Lord  Westbxjry  : 

This  case  is  one  of  considerable  importance,  and 
their  Lordships  desire  to  take  advantage  of  it,  for  the 
purpose  of  pointing  out  the  absolute  necessity  that  the 
determinations  in  a  cause  should  be  founded  upon  a 
case  cither  to  be  found  in  the  pleadings  or  involved 
in  or  consistent  with  the  case  thereby  made.  Un- 
fortunately, in  the  present  instance  the  decision  of  the 
High  Court  appears  to  be  founded  upon  an  assumed 
state  of  facts  which  is  contradictory  to  the  case  stated 
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in  the  plaint  by  the  Plaintiff,  and  devoid  not  only  of 
allegation,  but  also  of  evidence  in  support  of  it. 

The  case  made  by  the  Plaintiff  alleges  a  distinct 
agreement  between  the  Plaintifi  and  two  brothers 
(whose  names  have  been  pronounced  in  a  short  man- 
ner— the  one  Kotlas  and  the  other  Ushen),  that  the 
three  should  be  joint  purchasers  and  joint  owners — 
owners  in  common,  at  all  events — of  a  certain  lease 
which  was  put  up  by  a  Zemindar  to  be  taken  by 
public  tender  at  a  particular  time.  The  plaint  pro- 
ceeds upon  the  allegation  that  that  lease  was  taken  by 
Kotlas  on  his  own  behalf,  and  on  behalf  of  Eshen^  and 
on  behalf  of  the  Plaintiff,  and  that,  in  conformity  with 
the  agreement  between  the  three,  Kotlas  subsequently 
executed  an  instrument  for  the  purpose  of  giving  effect 
to  the  agreement.  The  allegations,  therefore,  in  the 
plaint  are  inconsistent  with  the  hypoihisis  of  Kotlas 
having  no  interest  and  acting  in  the  transaction  as  Agent 
only  of  Eshen.  The  plaint  also  proceeds  upon  a  clear 
and  well-defined  ground  of  relief,  namely,  contract 
and  agreement  between  the  parties  interested.  The 
decision  proceeds  upon  what  is  set  forth  as  an  equity 
resulting  from  the  relation  between  Kotlas  and  Kshen 
of  principal  and  agent,  and  from  the  alleged  fact  of 
KoilaSy  in  the  execution  of  his  authority,  having  given 
certain  rights  and  interests  to  the  Plaintiff  without 
which  his  principal  [JEshen)  would  not  have  been  able 
to  obtain  the  property  in  question.  But  the  difference 
between  the  two  grounds  of  relief  and  between  the  two 
kinds  of  case  is  plain. 

The  decision  of  the  Court  of  First  Instance,  that  of 
the  Principal  Sudder  Ameen^  of  the  17  th  of  February^ 
1862,  found  the  facts  of  the  case  to  be  in  direct  con- 
tradiction to  the  allegations  contained  in  the  plaint. 
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1866.      It  "vv-as  found  that  Koilas   had  no  interest   at   all ; 
E^HB  N       that  the  money  paid  to  the  lessor  was  not  money 
^SiNGH^     in   which   Koilas   had   any   interest   or  right;    that 
^'  Koilas  acted  from  the  beginninff  under  the  authority 

Biiurfo.  and  as  the  Agent  only  of  Jbshen  ;  that  the  contract  was 
completed  with  the  money  of  Eshen  ;  and  that  there 
was  nothing  at  all  to  show  that  Eshen  in  any  manner 
was  made  aware  of  or  was  party  or  privy  to  the  alleged 
transactions  between  Koilas  and  the  Plaintiff.  These 
facts  being  established  by  the  judgment,  and  being, 
therefore,  binding  upon  the  High  Court,  which  is  not 
a  Court  at  liberty  to  collect  facts  anew,  it  is  very  much 
to  be  regretted  that  the  High  Court  should  have  de- 
parted altogether  from  the  ca§e  made  by  the  plaint, 
and  should  have  founded  their  conclusion  upon  aii 
assumed  case  wholly  inconsistent  with  the  recorded 
findings  contained  in  the  original  judgment.  That 
original  judgment  was  the  subject  of  an  intermediate 
appeal,  which,  however,  does  not  vary  the  matter, 
because  the  Judge  of  the  first  Court  of  appeal 
thought  it  right  to  dismiss  that  application  and  to 
affirm  the  original  judgment. 

We  now  come  to  codsider  the  assumed  state 
of  facts,  which  is  the  basis  of  the  decision  of 
the  High  Court.  The  High  Court  takes  it  that 
Koilas  was  nothing  more  than  the  Agent  of  Eshen ; 
but  the  High  Court  appears  to  have  in  some  manner 
or  other  arrived  at  this  conclusion,  which  does  not 
appear  to  their  Lordships  to  be  warranted  either  by 
allegation  or  evidence,  viz.,  that  at  the  auction,  or 
previous  to  the  auction,  there  was  an  agreement 
between  the  Plaintiff  and  Koilas  that  the  Plaintiff 
should  abstain  from  bidding ;  and  that,  in  consequence 
of  that  abstinence  on  the  part  of  the  Plaintiff,  Koilas 
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succeeded  in  obtaining  the  estate  at  a  less  sum  of 
money  than  otherwise  he  would  have  had  to  give; 
and  that  the  Defendant,  Esheriy  took  possession  of 
the  property  with  the  knowledge  of  that  transaction 
on  the  part  of  Kotlas.  It  is  obivous  that  every  one 
of  these  propositions  of  tact  is  a  statement  which  it 
was  incumbent  on  the  Plaintiff  to  have  distinctly 
alleged,  in  order  that  it  might  be  the  subject  of  direct 
testimony.  It  is  impossible  to  conclude  parties  by 
inferences  of  fact  which  are  not  only  not  consistent 
with  the  allegations  that  are  to  be  found  in  the  plaint, 
which  constitute  the  case  the  Defendant  has  to  meet, 
but  which  are  in  reality  contradictory  of  the  case 
made  by  the  Plaintiff.  It  will  introduce  the  greatest 
amount  of  uncertainty  into  judicial  proceedings  if  the 
final  determination  of  causes  is  to  be  founded  upon 
inferences  at  variance  with  the  case  that  the  Plaintiff 
has  pleaded,  and.  by  joining  issue  in  the  cause,  has 
undertaken  to  prove. 

It  is  unecessary,  therefore,  to  say  that  it  is  im- 
possiple  for  their  Lordships  to  accept  anything  like 
those  conclusions  of  fact  as  furnishing  a  ratio  deci- 
dendi in  the  present  case.  Without  adverting  further 
to  its  being  incompetent  to  the  Court  of  appeal  to 
substitute  a  new  statement  of  facts  for  that  originally 
contained  in  the  record,  their  Lordships  further 
observe  that,  even  if  the  case  substituted  were 
admitted  to  be  true,  and  to  be  the  competent  subject 
of  judicial  inquiry,  the  legal  conclusion  which  is 
attempted  to  be  derived  from  those  facts  is  not  con- 
sistent with  the  settled  principles  of  law  or  equity. 
Supposing  it  to  be  the  case  that  a  man  sends  an  Agent 
with  direct  authority  and  positive  directions  to  bid  at 
an  auction  and  to  purchase  an  e&tate^  and  the  Agent 
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1866.  accordingly  goes  to  the  auction,  and,  in  the  execution 

ii^HEK-  of  that  authority,  he  does   bi<l,    and    the    estate    is 

^s^N^n^  knocked  down  to  him  ;  but  collaterally,  and  in  a  bye 

V.  manner,  he  enters  into  a  distinct  and  separate  contract 

Sham ACHUBN 

Batiio.     with  an  individual,  that,  in  consequence  of  something 
to  be  done  or  to  be  forborne,  he  will  pledge  his  prin- 
cipal to  pay  to  that  individual  a  certian  sum ;  it  is 
quite  plain  that,  upon  every  consideration  of  justice, 
the  principal  cannot  be  bound  by  this  bye  transaction 
on  the  part  of  the  Agent.     If  the  Agent  makes  a  con- 
tract on  the  part  of  the  principal,  having  a  definite 
authority,  and  he  exceeds  that  authority  by  inserting 
a  term  in  the  contract  itself,  it  would  not  be  com- 
petent to  the  principal  to  say,  "  I  will  repudiate  the 
inserted  term  in  the  contract,  as  being  ultra  vires  and 
unauthorized,   but  I  will  obtain  performance  of  the 
rest  of  the  contract."      In  such  a  case,  although  the 
Agent  had  no  authority  for  the  additional  term,  yet,  as 
it  is  an  integral  part  of  the  contract  itself,  and  the 
party  selling  was  not  aware  of  the  want  of  authority, 
the  principal  could  not  enforce  that  contract  without 
giving  effect  to  the  additional  term.     But,  in  the  other 
case,  the  act  of  the  Agent,  if  effect  were  given  to  it, 
would  subject  the  principal  not  only  to  the  contract 
which  he  authorized,  and  which  he  may  be  required 
by  the  vendor  or  lessor  to  fulfil,  but  also  to  an  addi- 
tional liability  which  he  never  contemplated. 

Their  Lordships  arc  obliged  to  disapprove  of  the 
decision  that  has  been  come  to  by  the  High  Court. 
They  desire  to  have  the  rule  observed,  that  the  state 
of  facts,  and  the  equities  and  ground  of  relief 
originally  alleged  and  pleaded  by  the  Plaintiff,  shall 
not  be  departed  from  ;  and  they  could  not  concur  in 
the  conclusion  of  law  which  has  been  drawn  by  the 
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Court  below,    even  if  they  were  at  liberty  to  take        ^^^ 
into  consideration  the  stato  of  facts  which  that  Court      Eshen. 
assumed.  s^^joh 

Their  Lordships,  therefore,  will  advise  Her  Ma-  SH^3,][cHuwr 
jesty  to  reverse   the  decree  that  has  been  appealed     Bhutto. 
from,  thereby  confirming  the  original  decree,  and  the 
decree  of  the  Zillah  Court ;  and  to  give  the  Appellant 
the  costs  of  this  appeal,  the  application  to  the  High 
Court  being  directed  to  be  refused  with  costs. 


Baboo  Kewun  Pershad        -         -         .  Appellant^ 

AND 

Jankek  Pershad         ^         *         .        .  Respondent* 

On  appeal  from  the  Sadder  Dewanny  Adawlut, 
North-west  Provinces^  Agra. 

XN  this  suit,  which  was  instituted  by  the  Appellant  I4th  Not. 
against  the  Respondent  in  the  Court  of  the  Principal  vj^^ 
Sudder  Ameen  of  Ziltah  Allahabad^  the  Appellant  In  a  suit 
claimed  certain  property,  consisting  of  two  villages,  of  fact,  it  did 

not  appear 
*  Present : — Members  of  the  Judicial   Committeey — ^The  Eight  from  the 

Hon.  Lord  Westbury,  the  Eight  Hon.  Sir  James  William  Colvile,  ^^  ^^- 

and  the  Eight  Hon.  Sir  Edward  Vaughan  Williams.  /?w?fathatthe 

Assessor : —  The  Eight  Hon.  Sir  Lawrence  Peel.  Judge  of  the 

Zillah  Court 

had,  in  conformity  with  Code  of  Civil  Procedure,  Act,  No.  VIII.  of  1859, 

sees.  139,  140-1,  settled  or  recorded  the  issues  in  the  suit,  although  he 

allowed  evidence  in  the  cause  to  be  taken.    In  such  circumstances 

VOL,  XI.  •  D  - 
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judgment  debts,  bonds,  and  liabilities,  estimated  at 
Ks.  14,307,  and  also  sought  to  set  aside  two  several 
deeds  of  gift  alleged  to  have  been  made  by  one 
Musanmut  Mithoo  Behee^  deceased,  in  favour  6i  the 
Bespondent.  The  Bespondent,  by  his  answer,  denied 
the  Appellant's  right  to  the  property,  and  submitted 
that  the  deeds  of  gift  impeached  were  genuine.  It 
did  not  appear  in  the  record  transmitted  from  India 
that  the  Zillah  Court  had  settled  andjecorded  the 
issues  in  the  suit  in  conformity  with  the  provisions  of 
sections  139,  140,  and  141  of  the  Code  of  Civil 
Procedure,  Act,  No.  VIII.  of  1859;  it  appeared, 
however,  that  the  Principal  Sudder  Ameen  had 
allowed  evidence  as  to  the  validity  of  the  instru- 
ments in  question  to  be  entered  into,  and  dismissed  the 
suit  with  costs  ;  which  decree,  upon  appeal  to  the  late 
Stidder  Dewanny  Adawlut  at  Agra^  was  affirmed. 
Hence  this  appeal. 


Mr.  J.  Anderson^   Q.  C.  (with   whom   was  Mr. 
Downing  Bruce\  for  the  Appellant,  and 

Sir  R.  Palmer^  Q  .C,  Mr.  Leithy  and  Mr.  BeUy 
for  the  Respondent. 

On  the  appeal  being  opened  the  Appellant's  Counsel 
was  stopped. 

The  Bight  Hon.  Lord  Westbury  : 

Observing,  *  that  the  proceedings  before  the  Prin- 
cipal Sudder  Ameen  appeared  to  be  wholly  irregular, 

the  Judidal  Committee  postponed  the  hearing  of  the  appeal  until 
a  certified  copy  of  the  proceedmgs  in  the  cause  should  be  transmitted, 
and,  in  the  alternative  of  no  such  issues  being  settled,  set  aside  the 
decree  of  the  Sudder  Dewanny  Court  at  Agra,  with  directions  to  that 
Court  to  remand  the  suit  to  the  Lower  Court,  to  be  tried  upon  issues  to 
be  settled  and  recorded  in  conformity  with  the  provisions  of  the  Act, 
No.  Vm.  of  1869. 
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as  he  ought  not  to  have  gone  into  evidence  without 
having  first  settled  and  recorded  the  points  or  issues 
in  the  suit,  in  conformity  with  the  provisions  of  the 
Act,  No.  VIII.  of  1859,  which  from  the  record  trans- 
mitted did  not  appear  to  have  done,  and  that  in 
those  circumstances  the  appeal  must  stand  over  for 
the  produotion  of  the  certified  proceedings,  in  order 
to  show  whether  this  had  been  done,  or,  in  the  alter- 
native that  the  cause  should  be  remitted  back  to 
India  to  be  heard  upon  regular  issues  so  framed. 

By  the  Order  in  Council  made  thereon,  it  was 
ordered  that  the  further  hearing  be  postponed,  and 
the  High  Court  of  Judicature  for  the  North  Western 
Provinces  was  directed  to  inquiry  and  certify  forth- 
with to  the  Kegistrar  of  the  Privy  Council  whether 
the  Zillah  Judge  did,  in  conformity  with  the  pro- 
visions of  Act,  No.  VIII.  of  1859,  settle  and  record 
any  and  what  issues  in  the  suit,  and  if  so  the  Court 
was  to  transmit  forthwith  a  copy  of  the  proceeding 
in  which  such  issues  were  recorded ;  and  if  no  issues 
were  settled  and  recorded,  then  it  was  ordered,  that 
the  decree  of  the  late  Sudder  Dewanny  Adawlut  of 
the  North  Western  Provinces  at  Affra^  dated  the 
26th  of  May^  1862,  be  set  aside,  and  that  the 
High  Court  do  remand  the  case  to  the  Zillah  Court, 
with  directions  that  the  suit  be  forthwith  tried  on 
issues  there  to  be  settled  and  recorded,  in  conformity 
with  the  provisions  of  the  above  Act,  and  to  direct 
and  hear  evidence  on  such  issues. 
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« 

Srebma-Nchunder  Dey      -         -         -     Appellant ; 

AND 

GOPAULCHUNDER      ChUCKERBUTTY, 

DOORQAPERSAUD     DeY,  KoSSICK-     f        r>  j     ^    4 

LOLL    Det,   and    Prosonomote    \     ^'^'Pondents* 

DOSSUK  ,  -  -  - 

On^appeal  from  the  High  Court  of  Judicature  at  Fort 
Williajn  in  BengaL 

HthNov.,    XhE  principal  question  in  this  suit  and  on  appeal, 

}^^      was,  whether    the  Talook  known    as  Lot  Satgackia^ 

^mP?'*i^*l®^  in    the    Zillah    of    East  Burdwan.   which  had  been 

a  Toilooh  at  a  .  <.         -i  1       •       -i 

sale,  inexecu-  gold  in  cxccution  01  a  dccrcc  obtained  against  judg- 
creeobtained  mont-debtors,  in  a  suit,  No.  4  of  1857,  was  th6 
m^nVCT^tor.  property  of  Gopaulchunder  Chuckerbuttg^  the  first 
MieA^gnee  Respondent,  or  whether  it  was  the  property  of  the 
judgment-     other   Eespondents,    Doorgapersaud    Bey^   Russickloll 

creditor,  who 

had  obtained      *  Present:   Members  of  the   Judicial   Committee— The  Right 

a  decree  in  a  _ ^  -.»  *^ 

separate  suit  ^^n.  Lord  Westburj',  the  Eight  Hon.  Sir  James  William  Colvile 
against  th«  es-  and  the  Right  Hon.  Sir  Edward  Vaughan  Williams, 
^^t^^mrt      ^s9e88or,—The  Right  Hon.  Sir  Lawrence  Peel. 

tiiepurchaser  ,        ,  i.  ,     ^ 

to  set  aside  the  sale,  on  the  ground  that  the  purchase  was  not  oonafide^ 
being  made  in  collusion  with  the  judgment-debtors.  Held,  on  a  review 
of  the  evidence,  that  tiiere  was  not  sufficient  evidence  to  warrant  the 
decree  of  the  High  Court  at  Calcutta  that  it  was  a  henamee  transaction ; 
or  tiiat  the  purchaser  was  acting  as  an  Agent  for  thejudgment-debtros ; 
and  the  decree  of  the  Court  below  reversed. 

Held  fdrtiier,  that  the  onus  prohandi  was  on  the  Plantiff  to  establish 
the  affirmative  issue  that  the  money  for  the  purchase  of  the  Talook  was 
supplied  by  the  judgment-debtors,  or  a  third  party  for  them,  and  not  by 
the  purchaser.  Bvictence  showing  circumstances  which  may  create  sus- 
picion is  not  enough  to  justify  the  Court  making  a  decree  resting  on 
suspicion  only.  ,      ^  ,       , 

On  an  appeal  to  the  High  Court,  that  Court,  actmg  under  the  power 
conferred  by  section  356  of  the  Code  of  Civil  Procedure,  Act,  No.  Till, 
of  1869,  ex  mero  motu,  called  for  and  examined  fresh  witnesses.  Held 
that  such  power  should  be  cautiously  exercised,  and  the  reasons  for 
exeroimng  it  recorded  or  minutedby  tiie  High  Court  on  the  proceedings ; 
'  as,  first,  Wie  witnesses  may  be  such  as  the  parties  to  the  suit  do  not 
wish  to  call ;  and,  secondly,  the  new  evidence  may  not  be  sufficiently 
extensive  to  satisiy  the  ends  of  justice. 
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BUTTY. 


T)ey^  and  Prosonomoye   Dossee^  who  was  the  widow        ^^^• 
and  heiress   of   Chundermohun   Dey^    the   judgment-    Srebman- 
debtors  and  made  benamee^  or  in  secret  trust,  in  the        ^^^ 
name  of  the  first  Respondent  in  order  to  protect  it  ^' 

from  the  creditors  of  the  judgment-debtors.  chunder- 

The  circumstances  which  gave  rise  to  this  question 
were  as  follows  : — 

In  the  year  1858,  a  Talooh  called  Lot  Salgachia^ 
in  the  Zillah  of  East  Burdwan  in  Bengal^  whereof 
one  Sreenath  Dey  was  the  ostensible  owner,  was  put 
up  for  sale  by  auction,  at  the  instance  of  one  Juggo- 
mohun  Saha^  in  execution  of  decree  in  a  suit,  No.  4 
of  1857,  against  Doorgapersaud  T)ey^  Chundermohun 
Bey^  and  Bussickloll  Dey^  for  whom  the  Talook  had 
been  held  benamee  by  Sreenuth  Dey  ;  when  Petumber 
Mookhopadkya^  or  MoorkerjeCy  purchased  it  for 
£s.  10,125,  and  paid  into  Court  the  deposit,  amount- 
ing to  Bs.  2,868.  12a.,  but  being  unable  to  pay  the 
balance  of  the  purchase-money,  Petumber  Moohhopa- 
dhya  transferred  the  purchase  to  Sreemanchunder 
Dey^  the  Appellant,  who  repaid  him  the  amount  of 
his  deposit,  and  having  been  substituted  for  him  as 
purchaser,  was  let  into  possession  of  the  Talook^  and 
received  a  Bill  of  sale  thereof  in  his  own  name. 

Some  time  after  taking  possession  the  Appellant 
caused  the  estate  to  be  measured,  and  he  served 
notice  upon  many  of  the  Ryots  (including  Gopaul- 
chunder  Ohuckerbutty^  the  first  Eespondent)  for  in-^ 
crease  of  rent,  and  instituted  suits  to  attach  lands, 
which  had  been  held  as  La-khiraj^  or  exempt  from 
payment  of  revenue  to  the  owner  of  the  Talook. 

The  first  Eespondent  subsequently  took  an  assign- 
ment to  himself  from  a  judgment-creditor  in  another 
suit,  No.  7  of  1861,  against  Doorgapersaud  Dey^  Bus- 
sicklolt  Dey^  and  Prosonomoye  Dossee^  and  he  took 
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out  execution  thereon  against  the  judgment-debtors, 
Doorgapersaud  Dey  and  Russickloll  Dey^  and  also 
against  Prosonomoye  Dossee,  and  caused  the  Talook  to 
be  attached  with  a  view  of  selling  it  in  execution  of  the 
decree,  as  being  their  property,  though  held  in  the 
name  of  the  Appellant.  * 

The  Appellant,  on  the  14th  of  August,  1861,  filed 
his  petition  of  claim  in-  the  Court  of  the  Principal 
Sudder  Ameen  of  the  Zillah  of  East  Durdwan,  repre- 
senting that  the  Talook  was  his  own  property,  and 
praying  that  it  might  be  released  from  attachment. 

The  Principal  Sudder  Ameen,  after  examining^ 
several  witnesses  on  both  sides,  issued  a  Perwannah 
addressed  to  one  Gooroodos  Dutty  an  Afueen  for  local 
investigation,  requiring  him  to  investigate  through 
the  inhabitants  of  the  Talook  itself,  and  the  villages 
contiguous  to  it,  as  to  what  party  was  then  in  posses- 
sion of  the  Talook,  and  for  how  long,  and  in  what 
manner. 

The  Ameen  proceeded  to  the  spot,  when  the  decree- 
holder,  the  first  Bespondent,  attended  in  person,  and 
the  Appellant  (whose  chief  employment  was  in  Cal^ 
cutta)  attended  by  his  general  Agent,  and  in  their 
presence  the  Ameen  took  the  depositions  of  several 
persons,  including  the  Appellant.  By  his  report,  ha 
stated,  in  effect,  that  the  Appellant  had  shown  in  his 
examination  such  a  want  of  acquaintance  with  matters 
connected  with  the  Talook^  as  was  inconsistent  with 
the  supposition  that  he  was  the  real  owner  of  it ;  that 
his  ownership  had  not  been  established  by  the  wit* 
nesses  who  deposed  to  it,  but  that  other  witnesses  had 
proved  that  the  Talook  was  in  the  possession  of  the 
judgment-debtors,  who  held  it  in  the  name  of  the 
Appellant. 
This  report  was  submitted  to   the  Principal  Sudder 
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Ameen  {NobinMshen  Paulit\  who  pronounced  judgment 
on  the  16th  of  November,  1861,  to  the  effect,  that  it 
was  established  that  the  Appellant  had  purchased  the 
Talook ;  had  obtained  a  Bill  of  sale  in  his  own 
name,  managed  all  his  suits ;  and  had  also  obtained 
Kabooleats  from  the  tenants,  and  was  personally  in 
possession  of  the  Talook  ;  and  that  the  first  Respondent 
had  not  been  able  to  show  that  the  judgment-debtors 
had  paid  the  purchase-money,  and  caused  it  to  be  pur- 
chased in  the  name  of  the  Appellant.  Accordingly 
the  Principal  Sudder  Ameen,  under  sec.  246,  of  Act, 
No.  VIII.,  of  1859,  ordered  that  the  property  should 
be  released  from  sequestration,  and  the  Appellant's 
application  admitted ;  and  that  the  first  Respondent, 
the  decree-holder,  should  pay  the  Appellant's  costs 
with  interest,  and  that  the  Respondent's  costs  should 
be  paid  by  himself. 

On  the  22nd  of  November j  1861,  the  first  Respon- 
dent instituted  a  regular  suit  in  the  Court  of  the 
Principal  Sudder  AmeeUj  against  the  Appellant  and 
the  judgment-debtors,  Doorgapersaud  Dey^  Russickloll 
Dey,  and  Prosonomoye  Dosse^  for  the  sale  of  Lot 
Satgachia,  in  execution  of  the  decree  in  the  suit,  No.  7 
of  1861  (the  decree  of  which  the  first  Respondent 
had  become  the  holder  for  reversal  of  the  above  Order 
of  the  Principal  Sudder  Ameen^  of  the  16th  of  No- 
vember^ 1861),  and  for  a  declaration  that  such  Lot  was 
the  property  of  the  judgment-debtors.  The  plaint 
alleged  that  the  judgment-debtors  had  purchased  at 
auotion,  the  Talook  of  Satgachia^  benamee,  in  the  name 
of  the  Appellant,  and  were  still  in  possession  thereof 
as  proprietors. 

The  Appellant,  by  his  answer,  stated  the  circum- 
stances under  which  he  had  purchased  the  property. 
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and  that  he  had,  irrespective  of  anybody  else,  been  in 
possession  of  the  Talook  as  proprietor,  and  registered 
it  in  his  name. 

The  principal  Sadder  Ameen  fixed  the  following 
issue  in  the  cause : — ^'  Is  the  Talook  that  was  re- 
leased, by  the  summary  decision  complained  of,  the 
property  of  the  judgment-debtors,  and,  therefore, 
saleable  in  reversal  of  the  Order,  or  is  it  that  of  the 
Claimant,  Defendant  ?" 

The  suit  was  afterwards  removed  to  the  Civil 
Judge  of  the  Ztllak  of  East  Burdwan.  Both  parties 
entered  into  evidence.  The  testimony  of  the  three 
principal  witnesses  for  the  first  Respondent,  Nocoor^ 
chunder  Gossaamee  Ramtaruck  Ghosamee^  and  Brojo- 
nauth  Bundopadhya^  was  to  the  general  effect,  that 
the  judgment-debtors  had  originally  been  proprietors 
of  the  Talooky  and,  although  it  had  been  repeatedly 
sold  in  execution,  had  contrived  to  buy  it  in  the  name 
of  one  Trustee  after  another ;  that  on  the  last  occa- 
sion, when,  as  they  alleged,  the  secret  trust  was 
detected,  and  the  Talook  was  sold  at  the  instance  of 
Jugomohun  Saha^  in  execution  of  a  decree  against 
them,  they  had  caused  it  again  to  be  purchased  on 
their  own  account  in  the  name  of  the  Appellant, 
whom  these  witnesses  declared  to  be  a  very  poor  man, 
and  nearly  connected  with  the  judgment-debtors,  and 
that  since  his  purchase,  as  also  before  it,  the  judg* 
ment-debtors  had  been  in  the  habit  of  attending 
openly  at  the  Catcherry  or  business-room  of  the 
estate,  where  they  received  rent  and  openly  exercised 
the  powers  of  proprietors,  although  the  receipts  were 
given  in  the  name  of  the  Appellant.  According  to 
two  of  the  witnesses,  one  Moheschunder  Dey^  a  cousin- 
german  of  Dooryapersaud  Dey^  but   not   joint   with 
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liim,  was  also  in  the  habit  of  attending  at  the  Cut-       ^866- 

eherrf/y  and  he,  as  well  as  the  judgment-debtors,  re-  Sreemak- 

ceived   rents,   and  gave  orders  connected    with  the  ^^p^Y*^^ 
estate.     They  stated  that  when  the   Talooh  was  sold         ♦• 

in  execution   at   the  instance   of   Juggomohun  Saha^  chundkb 

Moheschunder   Den    caused     it    to    bo     bid    for    in  CHncHEa- 

•^  ,  BUTTY. 

the     benamee    name     of    Fetumber     Mookhopadhya^ 
and  afterwards,  having  no  faith  in  Petumber  Mook- 
hopadhgoj   he  caused  it  to  be  made  benamee  in  the 
name  of  the   Appellant.      None   of  these   witnesses 
alleged   that  he   had  any  knowledge   of  the   trans- 
action  at   the    time  when    it   occurred.      They   ad- 
mitted  that   the   receipts   for   the   rent   were   made 
out  in  the  name  of  the  Appellant.     Evidence  was 
given   to  show    that   Moheschunder  Dey    instructed 
Petumber  Moohhopadhga  to  bid  for  the   Talookj  and 
advanced  part  of  the  deposit-money,  which  was  paid 
into  Court  by  Petumber^  and  which  was  afterwards 
repaid  to  him  by  the  Appellant,  and  that  Petumber^s 
brother  procured  part  of  such  deposit-money  ;  but  no 
attempt  was  made  to  show  that  Doorgapersaud  Dey 
or  any  of  the  judgment-debtors  had  anything  to  do 
with  the  money   alleged  to  have  been  advanced  by 
Moheschunder^  or  that  the  latter  advanced  the  rest  of 
the  purchase-money,  or  to  trace  any  portion  of  it  to 
Doorgapersaud^  or  to  any  person  except  the  Appel- 
lant ;  or  to  show  that  the  Appellant  ever  agreed  to 
hold  the  Talook^  benamee^  or  admitted  that  he  did  so    ' 
hold  it.    Pour  witnesses  were  examined  on  behalf  of 
the  Appellant,  and  he  was  himself  also  examined.   lie 
deposed  that  the  Talook  was  his  own,  and  not  held  by 
him  as  benainee  ;  that  he  himself  collected  the  rents  by 
his  Gomastah^  and  transacted  all  the  business  of  the 
Talook  ;  he  gave  an  account  of  his  property  and  in- 
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como,  and  stated  how  he  had  paid  the  purchase- 
money  of  the  Talook  in  Bank-notes,  nearly  all  of 
which  he  received  from  his  Bankers  in  Calcutta ^  re- 
presenting cash  at  the  Bankers  and  plate  and  jewels 
pawned  to  them. 

The  Appellant's  account  of  the  mannei  in  which 
he  had  obtained  the  purchase-money  was  corroborated 
by  a  Goma»iah  in  the  service  of  the  Bankers,  who 
were  related  to  the  iirst  Respondent,  and  was  also 
corroborated  by  one  Jodoonath  DutL 

The  statements  of  the  witnesses  [on  behalf  of  the 
first  Eespondent  were  contradicted  on  many  important 
points  by  the  evidence  adduced  by  the  Appellant  and 
by  his  own  deposition  taken  in  the  suit. 

The  suit  came  on  for  hearing  before  Mr.   Pierce 
Taylor^  the  Judge  of  the  Zillah  Court  oi^East^Bunhoany 
who,  by  a  decree,  dated  the  10th  of  Marchy  1862,  de- 
cided in  favour  of  tho  first  ^Eespondent,  assigning  the 
following  reasons: — First,  because  it  was  proved  in 
the  previous  case  of  Juggomohun  Saha^  in  1858,  that 
the  judgment-debtors  at  that   time  held  the  disputed 
estate  in  the  Furzee  name  of  one  Sreenath  Dey^  who 
was  a  distant  connection  of  the  ( Claimant)  Defen- 
dant, Sreemanchunder  Def/j  and  both  these  facts  had 
been  acknowledged  by  the  Defendant  and  his  wit- 
nesses; second,  because  it  had  been  proved  by  the 
Plaintiff,  arid  not  denied  by  the  (Claimant)  Defendant, 
that  the  latter  is  a  distant  connection  of  the  judg- 
ment-debtors, and  lives  close  to  them  in   Satgachia  ; 
third,  because  it  had  not  been  proved  by  the  (Claimant) 
Defendant's  witnesses  that    he    and  the  judgment- 
debtors  were  on  bad  terms,  whereas  the  witnesses  of 
the  Plaintiff  had  solemnly  declared  tihe  parties  to  be 
on  good  terms  with  each  other,  which  would  hardly 
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liavc  been  the  case,  if  the  (Claimant)  Defendant,  con- 
nection and  neighbour  of  the  judgment-debtors  as  he 
was,  had  actually  purchased  Lot  Safffachia  with  hfsown 
funds;  fourth,  because  the  Plaintiffs  witness,  Gun- 
^agobmd  Moo/ccrfoOj  who  was  the  brother  of  tho  late 
Pdumher  Mookerjee^  the  first  biddw  for  the  Mchal^ 
has,  though  evidently  from  other  parts  of  his  depo- 
sition favourable  to  the  interest  of  the  (Claimant) 
Defendant,  acknowledge  that  his  late  brother  had  in 
his  opinion  bid  for  the  Mehal  as  Furzee  for  Molicsh 
Dey^  a  near  connection  of  tho  judgment-debtors,  and 
it  had  been  proved  that  this  witness  paid  part  of 
the  earnest- money  for  Mohesh  ;  fifth,  because  the  near 
relationship  of  the  Mofiesk  to  the  judgment-debtors 
had  been  acknowledged  by  the  (Claimant)  Defendant, 
and  his  witnesses,  while  they  had  failed  to  prove  that 
there  was  any  enmity  between  them  ;  sixth,  because 
under  such  circumstances,  and  as  tho  (Claimant) 
Defendant,  declared  himself  to  have  been  a  most  inti- 
mate friend  of  Petvmber^  it  appeared  quite  unlikely 
that  he  would,  for  the  first  time  in  his  life,  have  pur- 
chased a  Me/ialy  in  which  he  resided  close  to  the  former 
TalooMar  thereof,  with  the  knowledge  that  he  must 
have  had  that  the  latter  was  endeavouring  to  pur- 
chase it  through  a  Fm'zee  ;  seventh,  because  it  was  well 
known  that  no  one  but  an  enemy  would  prevent  a 
former  Tahokdar  from  purchasing  his  estate  back 
henamee  at  an  execution  sale,  and  it  had  been  shown 
that  the  (Claimant)  Defendant,  could  not  afford  to 
make  the  judgment-debtors  his  enemies;  eighth, 
because  the  (Claimant)  Defendant,  when  examined 
on  solemn  declaration,  had  not  been  able  to  prove 
that  he  was,  from  the  antecedents  of  himself  and 
family,  likely  to  have  been   rich  enough   to  pawn 
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Rs.  8,500  worth  of  silver  plate,  gold  ornaments,  and 
diamond  and  pearl  jewellery,  for  the  obtainment  o^ 
a  portion  of  the  money  wherewith  to  purchase  Lot 
Safgachia  ;  ninth,  because  he  had  not  been  able  to 
prove  that  the  residual  Rs.  9,000,  he  ostensibly  paid, 
was  his  own  money,  and  it  was  unlikely,  for  reasons 
before  given,  that  he  should  have  so  much  cash  in  his 
possession  at  the  time  of  the  sale ;  tenth,  because 
the  Ilath'Chitta  said  to  have  been  signed  by  Bamkanye 
Gliosaul  (meaning  the  document  No.  17)  for  the 
money  the  (Claimant)  Defendant  took  from  him,  was 
no  evidence  of  that  money  being  his;  eleventh, 
because  the  great  difficulty  the  Court  had  in  getting 
the  Plaintiff's  unwilling  witness,  Gungagohind^  before 
mentioned,  to  say  whether  he  thought  the  (Claimant) 
Defendant,  able  to  pay  Rs.  19,000  for  his  estate,  led 
to  the  conclusion  that  he  must  have  been  aware  that 
he  was  unable  to  do  so  ;  twelfth,  because  the  ante- 
cedents of  the  judgment-debtors,  and  the  circumstances 
of  the  case  warranted  the  conclusion,  that  if  any  orna- 
ments were  pawned  with  Ramkanye  to  Bunhhocb- 
harry  in  Calcutta^  and  any  money  paid  into  their  hands 
for  the  obtainment  of  Bank-notes,  both  must  have 
been  the  property  of  the  judgment-debtors,  and  that 
the  negotiation  regarding  them  was  merely  conducted 
by  the  (Claimant)  Defendant ;  thirteenth,  because  the 
depositions  of  the  (Claimant)  Defendant's  witnesses 
bore  traces  of  instruction  and  collusion  when  compared 
with  that  of  the  (Claimant)  Defendant,  himself,  where- 
as those  of  the  Plaintiff's  witnesses,  who  were  respect- 
able inhabitants  of  Satgachia^  who  must  have  known 
everything  about  it,  were  straightforward  and  credible, 
and  supported  by  all  the  circumstances  of  the  case, 
which  were  so  much  against  the  (Claimant)  Defendant, 
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as  to  be  almost  sufficient  to'support  a  decision  against        ^^^^• 
him  without  any  other  evidence  at  all  ;  and  lastly,     Srekman- 
because  the  fact  of  the  accounts  and  Dakhilhs  of  Lot     ^%l^^^ 
Satgachia  being  drawn  up  in  the  name  of  the  (Claimant)         »• 
])efendant/ was  no  proof  of  his  being  the  actual  pro-     ciictndeu 
prietor  of  the  estate.     It  is  true  that  the  Tlaintiff  had    ^^"1^^,.^^)'' 
not  been  able  to  prove  some  things  alleged  by  him, 
such  as  the  amount  of  property  possessed  by  the  judg- 
ment-debtors, &c.,  in  all  their  entirety,  but  it  was  al- 
most impossible  for  him  to  do  so.    Ori  all  these  grounds, 
and   as  the   (Claimant)  Defendant  obviously  told  a 
falsehood  when  he  said  (in  answer  to  a  question  by 
the  Court)  that   he  had  consulted  in  Calcutta^  about 
the  purchase  of   the  estate  in  dispute,  his  witness, 
Jodoonalh  Dult^  a  man  who  had  acknowledged  that  he 
knew  nothing  about  its  value  and  capabilities  what- 
ever, the  Court  decreed  the  suit  to  the    Plaintiff,  and 
ordered  that  the  Mehal  of   Satgachia  be  brought  to 
sale  in  execution,  case  Xo.  7,  of  the  Plaintiff's  decree, 
ISTo.  99,  in  the  reversal  of  the  summarj'  decision  of  tlie 
Principal  Sudder  Ameea  of  the  l6th  November^  1861, 
without  delay.     The  Plaintiff's  costs  of  both  Courts 
to  be  borne  by  the  (Claimant)  Defendant,  and  the 
judgment-debtors,  also  Defendants,  who  will  also  boar 
their  own  costs  in  Court." 

From  this  decree  the  Appellant  appealed  to  the 
late  Sadder  Dewanny  Adatvlut^  and  on  its  abolition, 
the  appeal  was  transferred  to  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal.  That  Court, 
after  hearing  the  arguments,  and  the  evidence  taken 
b  cfore  the  Court  below,  at  its  own  instance,  called 
for  and  examined  four  additional  witnesses.  The 
first  of  these  witnesses,  Lollbcharrtj  Datf^  a  silk 
Merchant,   deposed  that   the   Appellant   was   in   his 
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service  as  Cashier,  receiving  Rs,  12  a  mouth  wages, 
besides  pcr-ceutage  allowances,  amounting  to  Rs.  1 ,500 
a  year,  and  that  he  was  a  trustworthy  man,  and  of  a 
respectable  family.  The  next  witness,  Moheschunder 
Dey^  already  mentioned,  confirmed  the  Appellant's 
account  of  the  purchase  of  the  Talooky  and  contm- 
dicted  the  witnesses  for  the  first-named  Respondent 
on  many  points,  stating  (among  other  things)  that  he 
himself  had  never  been  told  by  the  judgment-debtor, 
Doorgaperaaud^  to  buy  the  TcdooJc ;  that  he  had 
desired  Petumber  Moohhopadyha  to  buy  it,  and  had 
advanced  part  of  the  deposit- money,  which  he  had 
received  back ;  that  he  had  intended  to  give  Rs.  10,000 
or  12,000  for  the  Ta/ooA*,  but  thought  the  actual  price 
too  high;  that  the  Appellant  was  in  possession,  and 
collected  the  rents;  that  Doorgapcnaxul  andRitssick- 
loll  were  in  a  poor  condition  at  the  time  of  the  sale, 
and  that  the  Appellant  had  sufficient  property  to  make 
the  purchase.  Karticlc  Sct/i^  a  Broker  in  jewellery, 
proved  that  he  had  sold  for  the  Appellant  certain 
valuable  ornaments  which  were  in  pledge  at  the  shop 
of  the  Bankers  above  mentioned.  Gooroodoss  Dntfj 
the  Ameen^  who  had  conducted  the  local  investigation 
in  the  execution  suit,  was  examined,  and  verified  his 
seal  and  signature  attached  to  his  report. 

Two  of  the  Judges  of  the  Iligh  Court,  Mr.  Justice 
Trevor  and  Mr.  Justice  Jackson^  on  the  31st  of 
December^  1 802;  pronounced  the  decree  now  appealed 
from  ;  the  material  part  of  which  was  as  follows  : — 
"  After  hearing  the  arguments  and  the  evidence  taken 
before  the  Court  below,  we  had  some  doubt  of  the 
correctness  of  that  Court's  decision,  but  having  called 
for  and  examined  the  additional  witnesses,  Moheschun- 
der Drfjj   Lollbeharrtj  Didtj   Particle    Se(h  and   (lOO- 


Digitized  by 


Google 


CM    A.PPKAL    FROM    THK    BAiff    IKDlKft. 


89 


rooJoss  DuUj  we  arc  of  opinion,   though  we    do  not 
adopt  the  reasons  of  the  Ziltah  Judge,  that  his  decision 
was  substantially  correct,  and  that  Sreemanehunder  has 
really  held  this  property  benamce  for  the  judgment- 
debtors.     The  Plaintiff  has   called  witnesses  {Nooh- 
rorchander   Gossain^  Itamtaruck   Gossain^  and  Brojo- 
nath  Bannerjee\  who  gave  direct  evidence  on   this 
point,  and  whose  testimony,  if  it  could  be  believed, 
would  prove,  in   every  detail,  the  allegations  of  the 
plaint.     But  we  find  it  impossible  to  believe  these  wit- 
nesses, and  the  nature  of  their  evidence  has  afforded 
a  fair  subject  of  attack  to  the  Appellant's  Counsel, 
who  remarked,  with  justice,  on  the  absolute  improba- 
bility of  their  statements.     This,   however,  is  not  the 
ground  on  which  the  present  case  has  to  be  decided. 
In  a  case  of  this  nature,  if  the  Plaintiff  succeeds  in 
showing  just  ground  for  suspecting  the  good  faith  and 
reality  of  the  title,  which  is  interposed  between   the 
creditor  and  the  realization  of  his  dues,   the  Court 
will  require  the  ostensible  owner  to  do  that  which  he 
alone  can  do,  and  which  he  can  easily  do  if  he  is  bond 
fide  owner,  namely,    to  place    beyond  a  doubt  the 
reality  of  his  ownership.     In  this  case  we  think  there 
is  ample  ground  for  putting  the  Defendant,  Sreeman- 
ehunder^ to  such  proof.     It  is  clear  that,  on  two  former 
occasions,  the  judgment-debtors,  having  closed  their 
trading    concerns    with    heavy   outstanding   claims 
against  them,  had  resorted  to  benamee  arrangements 
to  stay  the  sale  of  this  estate.     It  appeared  also  that 
Sreemanehunder  Dey  was  a  member  of  the  same  family, 
and  lived  in  a  part  of  the  same  original  family  premises, 
though  the  different  branches  are  now  separated,  and 
the  Civil  Court  Ameeiiy  who  was  deputed  to  make 
a  local  inquiry    in  the   execution    proceedings,  re- 
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ported  that  the  judgment-debtors  were  ia  possession. 
These  are  circu instances,  in  our  opinion,  effecting 
the  Defendant's  possession  sufficient  to  make  it 
necessary  that  he  should  satisfy  the  Court  that  ho 
has  the  beneficial  as  well  as  the  proper  title  to  the 
Pufnee.  This  being  so,  we  are  bound  to  say,  that  so 
far  from  being  satisfied  by  the  evidence  on  this  point  for 
the  Defendant,  we  see  the  strongest  reason  to  believe 
that  his  purchase  was  fictitious,  and  that  the  name  of 
Sreemanchunder  Dey  has43cen  used  merely  as  a  cloak 
for  the  real  possession  and  enjoyment  of  the  judgment- 
debtors.  Various  witnesses  have  been  called,  and  espe- 
cially the  Defendant,  Sreemanchunder  Deij^  himself, 
who  has  been  examined  at  extraordinary,  and  we  think 
needless,  length  by  the  Judge  himself,  as  well  as  by 
Counsel  on  either  side.  His  evidence  looks  at  first 
sight  candid,  and  in  sonao  respects  convincing  ;  but  it 
happens  that  he  was  before  examined  in  this  matter 
by  the  Court  Ameen^  his  evidence  before  that  Officer 
being  on  the  record,  and  that  he  then  betrayed  his 
ignorance  of  details  connected  with  the  property 
which  he  affected  to  enjoy.  All  defects  observable 
in  his  evidence  then  recorded  were  made  good  before 
his  second  examination  in  the  Judges'  Court;  but 
even  there  he  failed  to  give  anything  like  a  satis- 
factory account  of  the  source  from  whence  he  derived 
the  large  funds  (over  Es.  19,000)  required  for  the 
purchase  of  this  property.  On  the  contrary,  it 
appeared  to  us  that,  although  a  person  of  respect- 
ability and  good  repute,  and  in  comfortable  circum- 
stances for  a  person  of  his  class,  he  was  not  rich,  and 
by  no  means  likely  to  have  raised  at  short  notice  the 
considerable  sum  above  mentioned.  And  whatever 
doubt  we  might  prc^'iously  have  felt  with  the  mode 
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in  which  the  purchase  had  been  arranged  and  effected, 
was  wholly  dissipated  on  our  examination  of  Mohes- 
chunder  T)ey^  the  person  for  whom  Petumber  Moo^ 
kerjee  was  said  to  have  been  employed  to  bid,  and 
who  was  alleged  to  have  made  over  his  bargain  to 
Sreemanchunder  Defj.  Upon  the  whole,  we  are  fully 
satisfied  that  Sreemanchunder  Defs  purchase  was 
benameCj  and  as  it  is  admitted  that  the  TaloolCy  if 
not  Sreemanchunder  Deifs^  was  the  property  of  the 
judgment-debtors,  we  feel  bound  to  affirm  the  judg- 
ment of  the  Court  below,  declaring  the  Talook  liable 
to  be  sold  in  execution.  The  appeal  is  consequently 
dismissed,  with  costs." 

The  present  appeal  was  from  this  docree. 

Mr.  Baggallay^  Q.C.,   and  Mr.   Macpherson^  for 
the  Appellant. 

The  finding  of  the  High  Court  was  not  waiTanted 
by  the  evidence  before  them.  There  is  nothing  in 
the  deposition  of  Moheschunder  Bey  tending  to 
support  the  view  taken  by  that  Court,  that  the 
Ttdook  was  purchased  henamee  by  or  for  the 
judgment-debtors.  The  report  of  the  Civil  Court 
Ameenj  that  the  judgment-debtors  were  in  possession 
was  expressly  overruled,  and  the  contrary  affirmed 
by  the  judgment  of  the  Principal  Sadder  Ameen^ 
which  judgment  was  conclusive  as  to  the  fact  of  the 
Appellant's  possession ;  and  against  that  judgment 
no  appeal  was  interposed,  although  the  Zillah  Judge 
thought  fit  to  direct  its  reversal.  We  submit,  that  the 
decree  of  the  Court  below  cannot  be  sustained.  The 
burthen  of  proving  that  the  j  udgmen t-deb tors  purchased 
henamee  and  paid  for  the  Talook^  Lot  SatgachiUy  at 
the  auction  sale,  lay  on  the  first  Eespondent,  and  he 
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failed  to  prove  by  evidence  that  such  was  the  case* 
[Lord  Westbury:  Did  the  High  Court,  under  the  pro- 
visions of  the  Code  of  Civil  Procedure,  Act,  No.  VIII. 
of  1859,  sec.  365,  in  the  circumstances,  properly 
exercise  a  discretion,  ex  mero  motu^  in  taking  addi- 
tional evidence,  when  the  burthen  of  proof  was  on 
the  Plaintiff,  and  he,  in  their  opinion,  failed  to  make 
out  his  case?]  Such  a  course  as  the  High  Court 
adopted  operated  most  prejudicially  on  the  Appellant, 
and  was  contrary  to  all  known  principles  of  juris- 
prudence, as  well  as  the  spirit  and  intention  of  that 
section  of  the  Act.  The  Plaintiff  was  bound,  in  the 
Court  of  first  instance,  to  establish  the  ease  alleged  in 
his  plaint. 

Sir  R.  Palmer^  Q.  C,  and  Mr.  Paferson^  for  the 
Kespondent,  Gopaulchunder  CJmckerhutty. 

Although  the  course  pursued  by  the  High  Court 
in  calling  for  further  evidence  may  not  be  in  accord- 
ance with  the  procedure  of  Courts  in  England^  yet, 
tinder  the  Code  of  Civil  Procedure,  Act,  No.  VIII.  of 
1859,  sec.  355,  the  Court  had  express  power  to  do  so. 
No  objection  to  such  course  was  taken  by  either  side, 
nor  is  it  noticed  in  the  printed  case  of  the  Appellant ; 
and  we  apprehend  it  is  too  late  now  to  insist  on  such 
an  objection. 

Upon  the  merits  we  submit,  first,  that  the  decision 
of  the  Zillah  Judge,  of  the  lOth  of  March,  1862,  was 
substantially  correct  and  that  he  was  warranted  by 
the  evidence  before  him  in  finding  that  the  Tahoky 
Lot  Safgachia,  was  not  actually  the  property  of  the 
Appellant.  There  is  no  satisfactory  evidence  to  show 
how  he  got  the  purchase-money  ;  a  large  sum  for  a 
person  of  his  limited  means.   So,  secondly,  the  decisiou 
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of  the  High  Court  of  Judicature  raado  thereon  was 
©orrect  aud  Just  upon  the  evidence  before  that  Court. 
Upon  a  question  of  fact  only,  this  Court  will  not  dis- 
turb such  finding.  Mudkoo  Soodun  Stmdial  v, 
Suroop  Chunder  JSirker  Chowdrff  (a). 

Their  Lordships'  judgment  was  pronounced  by 
The  Eight  Hon.  Lord  Westbuky. 

The  Appellant  in  this  case  became  the  purchaser 
of  the  Talook  under  a  decree  for  sale  obtained  by 
judgment-creditors  of  the  owners, 

A  summary  application  to  set  aside  the  sale  having 
been  refused,  the  Eespondent  brought  the  present 
suit  for  the  purpose  of  having  it  declared  that  the 
purchase  did  not  affect  any  transfer  of  the  ownership 
of  the  Talook, 

The  Respondent  is  not  himself  a  judgment-creditor, 
but  he  is  the  Assignee  of  a  judgment-creditor.  It 
appears  that  the  Eespondent  is  a  tenant  upon  the 
estate,  and  that,  after  some  dispute  had  arisen  between 
the  tenants  and  the  Appellant,  he  purchased  this 
outstanding  judgment,  and,  by  virtue  of  that  purchase 
and  transfer  of  the  judgment,  has  taken  the  present 
proceedings.  The  issue  which  was  raised  in  the  action 
so  brought  by  the  Eespondent,  and  the  affirmative  of 
which  he  has  to  maintain,  is  that  the  Talook  in  ques- 
tion is  still  the  property  of  the  judgment-debtors,  and 
not  the  property  of  the  Appellant,  who  was  the  pur- 
chaser. The  affirmative  lies  upon  the  Eespondent ; 
he  is  to  prove  his  case- 
Undoubtedly  there  are  in  the  evidence,circum8tanccs 
which  may  create  suspicion,  and  doubt  may  be  enter- 
tained with  regard  to  the  truth  of  the  case  made  by 
{/?)  'i  Moore's  Ind,  App,  Cases,  431, 
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the  Appellant ;  but  in  matters  of  this  description  it 
is  essential  to  take  care  that  the  decision  of  the  Court 
rests  not  upon  suspicion,  but  upon  legal  grounds, 
established  by  legal  testimony. 

The  case  relied  upon  by  the  Respondent  is  mainly 
this, — that  the  purchase-money,  which  appears  to  have 
been^actually  paid  by  the  Appellant,  was  not  in  reality 
the  money  of  the  Appellant. 

In  considering  a  case  of  alleged  fraud  in  the  pur- 
chase of  an  estate,  it  is  material  to  inquire  what 
relation  the  purchase-money  paid  bore  to  the  value 
of  the  estate.  We  have  here  a  statement  made  by 
the  Respondent^  himself,  that  the  Talook  was  worth 
about  Rs.  19,200  or  Rs.  19,300,  and  we  find  that  it 
was  sold  at  the  sale,  at  which  the  Appellant  (being 
the  Assignee  of  the  original  bidder)  became  the  pur- 
chaser, for  Rs.  19,000,  which  was  actually  paid. 

That  circumstance  is  not  conclusive  proof  of  a 
bond  fide  purchase ;  but  it  is  a  strong  circumstance, 
in  considering  a  case  which  consists  of  allegations, 
that  there  was  a  collusive  agreement  between  the 
judgment-debtors,  the  original  owners  of  the  estate, 
and  the  Appellant,  to  buy  in  the  estate  for  the  benefit 
of  the  judgraent-debtors. 

The  transaction  appears  to  have  been  this : — A 
person  of  the  name  of  Felumber  attended  the  sale  as 
the  Agent  of  another  person,  who  appears  to  be  a 
man  of  property,  of  the  name  of  Moheschunder. 
Pdumber  was  declared  the  highest  bidder,  and  conse- 
quently the  purchaser.  It  seems  from  the  evidence 
that  Petumher  exceeded  the  authority  which  had  been 
given  to  him  by  Moheschunder^  his  principal.  Mohes- 
chunder had  limited  the  price  to  be  given  to  a  sum 
of  money  less  than  the  amount  which  rdumhcr  had 
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bid;  Moheschunder^  therefore,  either  repudiated  the 
contract  or -was  desirous  of  getting  rid  of  it.  In  that 
state  of  things  Petumber  applied  to  the  Appellant  to 
take  a  transfer  of  the  contract,  and  the  Appellant 
agreed  so  to  do.  The  reason  for  the  Appellant  pur- 
chasing the  property  does  not  appear.  It  does  not 
appear,  nor  is  there  any  testimony  that  would  warrant 
at  all  the  inference,  that  Molieschunder^  in  sending 
Feiutnber  to  the  auction,  was  acting  as  the  Agent  or  on 
behalf  of  the  judgment-debtors.  It  is  said  that  Molics- 
cAw/«(/^r  was  a  distant  relation  of  the  judgment-debtor, 
but  there  is  nothing  like  testimony  to  warrant  the 
conclusion  that  Moheschundcr  was  acting  on  behalf  of 
the  judgment-debtors. 

No  doubt  that  would  not  be  material,  if  it  were 
proved  that  the  Appellant,  the  Assignee  of  retumber, 
was  himself  the  Agent  or  Trustee  of  the  judgment- 
debtors.  If  he  was  so,  of  course  the  estate  in  the 
hands  of  the  Appellant  might  be  made  available  for  the 
satisfaction  of  judgment-debts  existing  unsatisfied. 

To  prove  this,  the  circumstances  relied  on  by  the 
Ecspondent  are,  first,  the  fact,  which  it  is  alleged 
appears  on  the  judicial  proceedings  under  which  the 
sale  was  made,  that  two  previous  sales  had  been  effected 
of  this  property,  in  both  of  which  the  real,  though  not 
the  apparent,  purchasers  were  the  judgment-debtors, 
and  that  those  sales  had  consequently  been  set  aside. 
The  Courts  below  and  the  Kespondent  here  appear 
to  have  considered  that  those  facts  justified  the  infer- 
ence that  the  judgment-debtors  had  formed  the  design 
in  the  present  case,  for  the  third-time,  to  acquire  the 
property  through  the  instrumentality  of  a  person 
acting  apparently  on  their  own  behalf. 
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Although  the  fact  of  these  former  sales  may  be 
referred  to,  as  they  appear  on  the  proceedings  in  the 
cause  in  which  the  sale  was  made,  yet  no  legal  infer- 
ence affecting  the  integrity  of  the  present  proceeding 
can  with  any  propriety  be  drawn  from  them. 

The  next  circumstance  relied  upon  by  the  Respon- 
dent is  this :  that  the  Appellant  and  the  judgment- 
debtors  appear  to  Hve  still  on  good  terms  together  ; 
that  they  are  not  open  and  avowed  enemies,  which  it 
is  said  would  have  been  the  necessary  consequence  if 
the  Appellant  had  in  reality  been  the  purchaser  of 
the  judgment-debtors'  estate  for  his  own  benefit. 

That  is  a  circumstance,  again,  from  which  wo  are 
of  opinion  that  no  legal  inference  results. 

The  next  thing  relied  upon  by  th3  Respondent,  and 
which  is  one  of  the  main  grounds  of  his  case  is  this : 
that  the  Appellant  is  unable  to  give  a  satisfactory 
account — nay,  may  be  supposed  perhaps  to  have  given 
a  false  account  in  part — ^as  to  the  manner  in  which  he 
became  pessessod  of  the  money  in  question. 

Their  Lordships  have  been  much  struck  with  the 
unsatisfactory  character  of  the  account  given  by  the 
Appellant  of  the  manner  in  which  he  alleges  ho 
obtained  the  money,  but  we  cannot  help  feeling,  that 
it  is  an  inquiry  upon  which  it  is  not  very  difficult  to 
suppose  that  the  person  who  becomes  the  purchaser 
of  an  estate  may  be  unwilling  to  give  a  very  full  state- 
ment. But  this  circumstance,  although  it  may  excite 
doubt,  is  not  a  thing  from  which  we  can  legitimately 
infer  that  the  Appellant  was  a  bare  Trustee  of  the 
purchase  so  made  by  him. 

And,  if  it   inclined  us  to   doubt   the   Appellant's 
ownership  of  the  money,  there  is  still  a  groat  interval 
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between  that  doubt  and  the  conclusion  that  it  was  the       i®^- 
money  of  the  judgment-debtors,  or  that  the  Appellant    Srebmax- 
acted  in  the  matter  on  his  behalf.  ^^Dey^^ 

It  is  for  the  Plaintiff  to  prove  that  the  money  was  ^^ 

the  money   of  the  judgment-debtors,  or  that  it  was     ohdnder 
supplied  or  found  by  some  third  person  for  the  benefit      BuxTYr* 
of  the  judgment-debtors  ;  but  we  find  nothing  which 
can  be  accepted  either  as  direct  proof  of  the  fact,  or 
as  materials  from  which  any  such  inference  can  be 
justly  drawn.     Two  witnesses,  called  by  the  Kespon- 
dent  himself,  state  that,  as  far  as  their  knowledge 
extends,  the  circumstances  and  the  condition  of  the 
judgment-debtors  were  such,  that  they  had  not  the 
means  of  supplying  the  money  in  question.  The  other 
evidence  given  by  the  Respondent  is,  that  a  person 
of  the  name  of  Moheschunder^   some  time  after  the 
transfer  of  the  contract  to  the  Appellant,  raised  a  sum 
of  Es.  19,000,  and  that  Moheschunder  was  a  friend 
and  second  cousin  of  the  judgment-debtors,  and,  there- 
fore, the  Respondent  would  have  us  infer  that  the 
Rs.  19,000  so  raised  by  Moheschunder ^  being  about 
the  amount  of  the  .purchase-money  for  the  Tahoky 
was  raised  by  him  on  behalf  of  the  judgment-debtors 
for  the  purpose  of  completing  the  purchase  of  the 
Talookj  or  of  repaying  the  money  which  it  appears 
the   Appellant   obtained    from    certain    Bankers    at 
Calcutta,  in  order  to  complete  his  purchase. 

We  are  asked,  therefore,  to  hold  that  the  distant 
connection  between  Moheschunder  and  the  judgment- 
debtors,  and  the  equality  in  amount  of  the  sums,  are 
sufficient  grounds  for  the  conclusion  that  the  purchase- 
money  was  in  reality  the  money  of  Moheschunder, 
and  that  he  found  and  advanced  it  for  the  benefit  of 
the  judgment-debtors.    If  we  were  to  take  away  men^s 
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estates  upon  inferences  derived  from  such  circum- 
stances as  these,  it  would  be  impossible  that  any  pro- 
perty could  be  safe. 

It  is  material  that  this  purchase  is  not  really 
challenged  by  the  judgment-creditors.  They  have 
not  originated  this  action,  but  it  is  the  fruit  of  the 
angry  feeling  of  a  tenant  on  the  estate,  who  has 
sought  out  a  judgment-creditor,  and  got  a  transfer  of 
his  interest  for  the  purpose  of  bringing  forward  this 
claim ;  and,  therefore,  the  origin  of  the  action  and  the 
circumstances  under  which  it  is  brought  or  to  be 
taken  into  account,  when  we  are  considering  the 
truth  and  reality  of  the  purchase  by  the  Appellant. 

It  is  natural  to  suppose,  that  if  this  purchase,  had 
been  generally  felt  not  to  be  a  bond  fide  purchase,  it 
would  have  been  questioned  by  the  judgment-creditors 
themselves,  and  that  they  would  not  probably,  for  a 
small  consideration,  have  parted  with  their  judgments 
to  another  person,  but  would  have  instituted  the  suit 
themselves. 

In  the  conduct  of  the  suit,  there  is  a  circumstance 
which  their  Lordships  think  it  right  to  advert  to. 

When  the  matter  came  up  by  appeal  to  the  High 
Court,  the  High  Court  was  dissatisfied  with  the 
reasons  given  by  the  Court  below,  and  with  the 
evidence  taken  in  it;  and  the  High  Court,  acting 
apparently  ex  mero  motuj  and  not  at  the  instance  of 
the  parties,  determined  to  take  original  evidence 
anew,  by  the  examination  of  other  witnesses.  It  is  a 
power  given  by  the  Code  to  the  High  Court,  which 
may  be  very  wholesome ;  but  it  is  desirable  that  the 
reasons  for  exercising  that  power  should  always  be 
recorded  or  minuted  by  the  High  Court  on  the  pro- 
ceedings.    A   power   of   that   character    should    be 
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exercised  very  sparingly  ;  because,  where  it  is  done  not 
at  the  instauco  of  the  parties,  but  at  the  suggestion 
of  the  Court  itself,  witnesses  may  be  called  who  are 
not  the  witnesses  that  the  parties  themselves  would 
have  thought  fit  to  adduce  ;  and  it  is  possible  (which 
appears  to  be  the  case  here)  that  the  new  original 
inquiry  by  the  High  Court  may  be  in  itself  imperfect, 
and  not  sufficiently  extensive  to  answer  the  purposes 
of  justice. 

The  opinion  of  their  Lordships  is,  that  the  evi- 
dence which  has  been  given,  (there  having  been  the 
fullest  opportunity  of  giving  evidence  against  the 
Appellant,)  is  not  sufficient  to  warrant  the  conclusion 
that  the  Appellant  was  acting  as  the  Agent  of  the 
judgment-debtors. 

It  is  easy  to  suppose  a  case  in  which  the  Appellant 
might  not  in  l-eality  be  the  bond  fide  purchaser  on 
his  own  account,  and  yet  in  which  there  would  be  no 
ground  for  holding  that  the  estate  was  the  property 
of  the  judgment-debtor.  It  is  possible  to  suppose 
that  some  of  the  family  of  the  judgment-debtors  might 
have  been  willing  to  find,  cither  wholly  or  partly,  the 
money  for  the  purchase ;  but  if  it  were  established 
that  the  money  was  not  the  property  of  the  Appellant, 
we  could  not  derive  from  that,  the  conclusion  that  the 
estate  was,  therefore,  the  property  of  the  judgment- 
debtors. 

It  was  said  by  the  Counsel  for  the  first  Respondent 
that  no  other  owner  was  suggested  by  the  Appellant. 
There  was  no  obligation  upon  him  to  suggest  any 
other  owner.  He  was  -under  no  obligation  to  show 
whence  the  money  was  derived;  but,  taking  every- 
thing against  the  Appellant  upon  that  point,  there  is 
still  a  great  chasm  between  that  inference  and  the 
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conclusion  which  alone  would  support  the  stiit  of 
the  Respondent,  viz.,  that  the  estate  is  the  judgment- 
debtors'  property,  both  at  law  and  in  equity.  That 
is  neither  established,  nor  can  be  legitimately  inferred 
from  any  of  the  facts  which  have  been  proved. 

We  are,  therefore,  of  opinion  that  the  decree  of 
the  Court  below  must  be  reversed  ;  and  we  shall 
humbly  advise  Her  Majesty  to  order  that  it  be  re- 
versed accordingly,  and  that  the  suit  of  the  Re- 
spondent in  the  Court  below  be  dismissed,  with  costs. 
It  follows  that  the  Appellant  must  have  the  costs  of 
this  appeal. 


Seimut  Rajah  Moorroo  Vijata^ 
Raganadha  Bodha  Gooroo  I 
Sawmy  Peri  y a  Odaya  Tavek  - ) 


AiND 


Appellant  J 


Katama  Katchiar,    alias  Coolun- 

BAPOORY,  Zemindar    of     Shiva-  J      Respondents. 
gunga,  and  Armooa  Taver 

t?w  appeal  from  the  High  Goari  of  Judicature  at 
Madras. 

6th  &  7th  Nov.  J[hIS  suit  was  brought  to  recover  possession  of  the 

v-^v^     Zemindary   of   Shivagunga.     The    plaint    sought    to 

brSihtT^  establish  the  genuineness  and  validity  of  a  Will,  alleged 

1832  to  re-     jq  j^avo  been  executed   by  Oowery    Vallabha  Taver. 

cover  pos- 
session of  «  Present :  Members  of  the  Judicial  Committee,  — The  Bight 
thf  TriSjai  Hon.  Lord  Westbury,  the  Right  Hon.  Sir  James  WiUiam  Colvile, 
question          and  the  Right  Hon. Sir  Edward  Vaughan  WiUiams. 
th^wWnrfi^y      Assessor :— The  Right  Hon.  Sir  Lawrence  Peel.  * 

orundivided  estate.  A .  ,one  of  the  parties,  claimed  under  an  aUeged  testa- 
mentary disposition  of  the  Zemindar  last  seized.    The  decisions  of  the 
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the  father  of  the  Respondent,  the  former  Zemindar  ^Jf^ 
of  ShivaffunffUy  a  Hindoo,  who  died  without  leaving 
male  issue,  by  which  it  was  alleged  the  Zemindar^ 
had  been  devised  to  Moottoo  Vadooga  Taver,  the 
Appellant's  grandfather,  the  Testator's  nearest  male 
relative,  to  be  possessed  and  enjoyed  from  generation 
to  generation,  subject  to  a  trust  thereby  declared  for 
the  maintenance  of  the  family  of  the  Testator  and  his. 
servants. 

The  right  to  the  possession  of  the  Zemindary^  had 
been  the  subject  of  very  extensive  litigation. 

The  original  suit  was  brought  in  1832,  by  Velli 
Natchiar,  on  behalf  of  her  son,  Moottoo  Vadooga 
Taver,  in  the  Provincial  Court  for  the  Southern 
division  of  Madras,  against  Bodha  Gooroo  Taver, 
the  son  of  Moottoo  Vadooga,  deceased,  the  nephew 
and  alleged  devisee  of  Gowery  Vallabha  Taver,  who 
was  in  possession  of  the  Zemindar y  as  successor  to  his 
father,  to  recover  possession  of  the  Zemindary,  on  the 
ground  that  her  son  was  the  senior  grandson  of  the 

Courts  in  India  were  against  the  validity  of  the  testamentary  disposi- 
tion. On  appeal  the  Judicial  Committee,  in  lb44,held,  that  the  require- 
ments of  Mad,  Ree.  XY  of  1816,in  recording  the  points  at  issue,  had  not 
been  complied  witn,  and  that  the  question  of  division  or  no  division  had 
not  been  properly  tried,and  remitted  the  case  to  India,  with  liberty  to 
bring  a  new  suit  to  try  that  issue.  Fresh  suits  were  in  consequence 
brought  in  India,  in  which  the  question  of  the  genuineness  of  the  al- 
leged Will  was  again  raised,but  tne  party  claiming  under  that  instru- 
ment rested  his  case  on  the  assumption  of  the  Zemindary  being  undivid- 
ed property.  These  suits  were  also  appealed  to  the  Judicial  Committee 
in  1863,  when  their  Lordships  held  that  the  question  of  division  or  no 
division  was  immaterial,  as  the  Zemindary  was  self-acquired  by  tJae  first 
Zemindar,  On  the  hearing  of  this  appeal  A ,  abandoned  his  claim  under 
the  alleged  Will.  The  decision  of  the  Judicial  Committee  being  adverse 
to  him,  he  instituted  a  fresh  suit  for  the  purpose  of  establi^ing  the 
Will.  The  Courts  in  India  decided  that  the  judgment  of  the  Judicial 
Committee  in  1863,  opemted  as  res  jtidicata,axidi  came  within  the  provi- 
sions of  sec.  2,  Act,  No.  YIII.  of  1859,  as  a  suit  heard  and  determined 
byaCourt  of  competent  jurisdiction.  Such  judgment  on  appeal  affirmed ; 
the  Judicial  Committee  being  of  opinion,  that  the  validity  of  the  Will 
being  properly  at  issue  in  the  appeals  in  1844  and  1863, and  having  been 
abandoned  on  the  latter  hearing,  the  decision  was  £nal  so  far  as  re-^ 
gpected  the  Will  between  the  parties. 


Digitized  by 


Google 


52 


CASKI^    IN     I'Mfc     rX.lVY     i'OUN^JIL 


1866. 

Srimut 
Rajah 

.     MOOTTOO 
VlJAYA 

Raganadha 

BODHA 
GOOROO 

Sawmy 
Pebiya 
Odaya 
Taver 

V, 

BIatama 

Natchiar, 

Z£MIin)AR 

OF  Shiva- 

GUNGA, 


first  wife  of  Gowen/  Vallahha  Taver^  and  as  such 
was  entitled  to  succeed  in  preference  to  nephews 
and  widows,  and  alleging  that  Gotvery  Vallahlai 
Taver  and  his  brother,  Oodya  Taver^  were  divided 
in  estate,  and  that  the  alleged  Will  of  Gowerij  VaU 
labha  Taver  was  a  fabrication. 

Bodha  Gooroo  Taver  by  his  answer  contendod^ 
among  other  things,  that  the  Will  was  valid,  and  that 
in  the  case  of  partible  estates,  nephews  were  preferred 
to  daughters,  daughter's  sons,  and  widows. 

The'  points  recorded  in  this  suit  were,  that  the 
Plaintiff  should  prove  the  alleged  combination  re- 
specting the  fabrication  of  the  Will,  by  means  of 
which  the  Defendant's  father  got  possession  of  the- 
Zemindary^  and  the  Defendant  produce  the  Will  and 
prove  its  execution.  Evidence  having  been  given 
on  these  points,  the  Provincial  Court  passed  a  decree 
in  favour  of  Bodha  Gooroo  Taver,  on  the  ground 
that  the  self -acquisition  of  an  undivided  brother 
descended  to  his  nephew  in  preference  to  his  widow 
and  daughters'  sons  :  and  as  regarded  the  Will,  the 
Court  expressed  an  opinion  that  the  evidence  respect- 
ing it  was  not  to  be  relied  upon. 

In  the  year  1833,  another  suit  was  brought  by  Anga 
Moottoo  Natchiar,  the  surviving  widow  of  Gowery 
Vallabha  Taver,  against  Bodha  Gooroo  Taver,  claiming 
the  Zemindary  as  heir  of  her  husband,  and  charging 
that  the  Defendant  had  forged  the  alleged  Will.  The 
Defendant  denied  the  charge  of  forgery,  and  relied 
upon  his  title  under  the  Will ;  and  the  Provincial  Court 
held  that  the  Zemindary  was  the  self-acquired  estate 
of  Gowery  Vallabha  Taver,  and  (assuming  that  the 
brothers  were  undivided)  decided  that  the  self-acquired 
estate  of  an  undivided  brother,    dying   without  male 
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issue,  descended  to  his  nephew  in  preference  to  his        isee. 
widow.     In  this  view   of  the   Court  the  issue  on  the      ShTxiut 
"Will,  though  properly  raised,  became  immaterial.  Eaj.vh 

The  several  Plaintiffs  in  these  two  suits  appealed       Vuaya 
to    the    Sudder   Dewanny   Adatvlut  at   Mady^as^   and  Raganadha 
among  their  grounds  of  appeal  was  the  genuineness  of      Gooroq 
the  "Will,  relied  upon  by   Bodha  Gooroo  Taver^  which      Sawmy 
was  impeached  by  the  other  party.  Odaya 

In  the  year  1837,  the  sudder  Court  made  one  decree       Taver 
in  the  two  appeals,  in  which  it  determined  that  Gowery     Katama 
Vallahha  Taver  and   his   brother  were  divided,   and    Natchiar, 
that  the  self-acquired  property   of  a  divided   brother     of  Shiva- 
descended  to  his  widow  in  preference  to  his  brother's       qunga. 
son,  and  that  the  Will  in  question  was  not  a  valid, 
but  was  a  fabricated  instrument. 

Bodha  Gooroo  Taver  appealed  to  Hor  jMajosfcy  in 
Council  from  the  above  decree.  He  died  pending  the 
appeal,  which  was  i*evived  by  Gowerjf  Taver^  his 
brother.  In  his  case  the  Appellant  relied,  among^ 
other  reasons,  as  his  title  to  the  Zemindary^  upon  the 
Will  of  Gomery  Vallahha  Taver. 

By  the  judgment  of  the  Judicial  Committee  and 
Order  in  Council  made  thereon  in  June^  1844,  the 
decree  of  the  Sudder  Court  made  in  1837  was  reversed, 
on  the  ground  that  no  points  had  been  recorded,  as 
required  by  Mad.  Eeg.  XV.  of  1 8 1 6,  sec.  1 0  {a)  by  the 
Court  below  on  the  question  of  division  or  no  division  ; 
leave  was,  however,  given  to  Anga  Moottoo  to  bring  a 
new  suit  within  three  years,  the  Judicial  Committee 
intimating  their  opinion  that  the  question  of  division 
was  the  most  substantial  question,  and  appeared  to 
be  the  only  point  on  which  the  main  question  of  title 
would  ultimately  depend. 

In     pursuance   of   the   leave     thus   given,    Angtx 

(<0  See  Cases  reported,  3  Moore's  Ind.  App.  Caaes,  278. 
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Moottoo^  in  1845,  brought  a  suit  in  fonna  pauper Uy. 
against  Gowery  Taver^  who  had  been  put  into  pos- 
session of  the  Zemindary^  and  his  younger  brother, 
Namasiraya  Taver^  to  recover  possession  of  the- 
Zemindar y^  claiming  to  be  heir  of  her  deceased  hus- 
band, shaping  her  case  in  a  twofold  manner ;. 
first,  on  the  assumption  that  her  husband  and  his 
brother  were  divided ;  but  secondly,  contending  that 
the  question  of  division  or  no  division  was  immaterial,, 
on  the  ground  that  the  Zemindary  was  the  self- 
acquired  estate  of  her  husband,  and  so  descended  ta 
her  as  his  heir, whether  he  was  a  divided  or  undivided 
brother.  Gowery  Taver  by  his  answer  relied  upoa 
the  Will ;  but  contended  that  the  Plaintiff  ought  to. 
have  confined  herself  to  the  question  of  divisiort 
or  no  division,  and  denied  the  title  set  up  by  her 
as  to  the  descent  of  self-acquisitions  of  an  undivided 
brother. 

On  the  27th  of  December^  1847^  the  Civil  Court 
made  a  decree  by  which  it  was  declared,  first,  that  the 
family  was  undivided ;  secondly,  that  the  alleged  forgery 
of  the  Will  by  Moottoo  Vadooga  Taver^  ought  not  ta 
be  urged  against  him  as  betraying  any  consciousnessv 
of  a  want  of  title ;  and  thirdly,  as  to  the  Will  itself,, 
the  Court  stated  that  it  was  a  mere  nullity,  which  the- 
Court  U'^^i  not  look  at  or  regard,  and,  moreover,, 
that  it  was  not  a  devise,  but  was  a  mere  declaratioa 
of  right. 

Anga  Moottoo  appealed  to  the  Sadder  Court  at 
Madras.  Pending  the  appeal  Gowery  Taver  died, 
leaving  the  present  Appellant,  a  minor,  his  heir. 
The  appeal  was  heard  by  the  Sadder  Court,  and 
judgment  reserved,  but  before  its  delivery,  Anga 
Moottoo  herself  died,  childless,  in  consequence  whereof 
the  appeal  abated.     Several  Claimants  to  the  Zemin- 
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dary  presented  themselves  as  heirs  in  remainder, 
claiming  to  carry  on  the  appeal,  but  they  were  referred 
to  the  Civil  Court  to  institute  suits  to  establish  their 
respective  claims. 

Accordingly,  on  the  5th  of  December^  1866,  the 
present  Eespondent  brought  a  suit  ia  forma  pau- 
peris^  in  the  Civil  Court  of  Madura^  for  the  recovery 
of  the  Zemindarj/y  against  the  guardian  of  the  pre- 
sent Appellant,  and  the  Collector,  as  Agent  of  the 
Court  of  Wards,  and  in  it  sKe  urged  the  forgery  of 
the  Will.  The  Appellant,  by  his  guardian,  filed  his 
answer,  but  did  not  set  up  any  claim  under  the  Will. 
Sowmea  I^'atchiar^  one  of  the  daughters  of  Val- 
lahha  Taver^  also  brought  a  suit  in  the  year  1857, 
claiming,  as  heiress  in  remainder,  to  the  same  effect 
as  the  Respondent's  suit.. 

By  a  decree  of  the  Civil  Court,  made  in  the  two 
suits,  dated  the  25th  of  August^  1859,  both  suits 
were  dismissed,  the  Court  being  of  opinion  that  the 
decree  of  the  27th  of  December^  1847,  was  a  judg- 
ment in  rem  on  the  fact  of  division.  The  Sudder 
Court  confirmed  this  judgment  on  appeal  on  the 
5th  of  November^  1859,  on  the  ground  that  the 
question  of  division  had  been  finally  set  at  rest  by 
the  decree  in  1847. 

The  Respondent  appealed  to  the  Privy  Council 
from  these  decisions,  relying  on  the  division  between 
the  Respondent's  father  and  his  brother,*  and  con- 
tending that  the  self-acquisition  of  an  undivided 
brother  descended  to  his  widows  and  daughters  in  pre- 
ference to  brothers  and  their  sons,  and  insisting  that 
the  Will  relied  on  was  a  forgery.  The  Appellant  in 
his  case  did  not  rely  upon  the  Will,  but  supported  the 
decrees  on  the  ground,  first,  that  the  Zemindary  was 
not  the   self-acquired   property   of  Goivery    Vallabha 
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ibm.        Taver^   but    was    ancestral  property  ;  secondly,   that 

S^iniuT       Vallabhfi    and    his     brother    were    undivided ;    and, 

Eajaii      thirdly,'  that  the  heir  of  an  undivided  brother  was  his 

VuAYA      brother  and  not  his  widow  and   daughters.     In  the 

Eaganadha  argument  before  the    Privy   Council,  the   Appellant 

GooRoo      ^rged  upon  the  Court  the  forgery  of  the  alleged  Will, 

Sawmy      and  the    Counsel  for    the    Respondent  did  not  rely 

Odaya      upon,  but  virtually  abandoned  it  («). 

Taver  By  the  judgment  of  the  Judicial  Committee,  dated 

Katama     ^he  30th  of  November^  \iQ^^  it  was  decided  that  the 

Natchiar,    Respondent  and  her  sisters  were  entitled  to  recover 

oVsnrvA     *be  Zemindary^  irrespective  of  the   question   of   divi- 

GuxGA.      sion,  on   the   ground  that   the   self-acquisition  of  an 

undivided  brother  passed  to  his  widow  and  daughters 

in  preference  to   his  brothers    and   their   issue ;    and 

with  respect  to  the  Will,  the  judgment  contained  this 

passage:  The  Respondent  ''seems  to  have  set  up  an 

instrument,  which  in  the  proceedings  is  called  a  Will. 

On  the  Appellant's  side  this  is  treated  as  a  forgery. 

The  Respondent,  denying  the  forgery,  does  not  now 

treat  the  document  as  a  testamentary  disposition,  or 

as   material   to  his  title,    and    it  may,  therefore,  be 

dismissed  from  consideration''  (i). 

Consequent  upon  the  Order  in  Council  made  on 
the  above  judgment,  the  Respondent  was  put  in  pos. 
session  of  the  Zemindary, 

On  the  25th  of  April^  1864,  the  Appellant  brought 
a  suit  in  the  Civil  Court  of  Madura^  against  the 
Respondent  and  Anga  Taver,  the  husband  and 
representative  of  the  Respondent's  deceased  sister, 
Bootaka  Natchiar^  to  recover  the  Zemiridary.  The 
plaint,  after  stating  the  before-mentioned  facts,  and 
that,  in  the  suits  brought  in  1832  and  1233,  the  Ap- 
pellant's ancestor  had  pleaded  the  Will ;  alleged  that  in 
(a)  9  Moore'i  Ind.  App.  Cases,  586.  (ft)  Ih.  p.  594. 
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neither  of  those  suits  was  any  decision  given  upon  it ; 
though  in  the  Sudder  Court's  decree  of  1837,  that 
Court  incidentally  stated  its  opinion  that  the  Will  was 
a  fabrication,  but  this  opinion,  so  far  as  related  to 
the  Will,  was  extra-judicial  and  unnecessary  to  the 
decision  of  the  case ;  that  -in  the  suit  in  1845,  the 
Appellant's  father  had  relied  on  the  Will,  but  was  not 
allowed  to  prove  it,  or  produce  documents  in  support 
of  it,  and  the  Eespondent,  in  the  suit  of  1856,  had 
also  relied  on  the  Will ;  that  no  decision  was  given  on 
the  merits ;  and  that  on  the  appeal  before  the  Privy 
Council  the  Will  was  not  and  could  not  be  adjudi" 
oated  upon,  as  it  formed  no  part  of  the  record,  and 
he  founded  his  claim  under  the  Will,  and  a  Razinamah 
or  agreement  in  e/w/y,  1880,  alleged  to  have  been 
entered  into  by  the  three  widows  of  Gowery  Vallabha 
Taver^  as  giving  him  a  good  title,  notwithstanding 
the  last-mentioned  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council- 

On  the  4th  of  May  1864,  Mr.  G.  R.  Petty,  the 
Acting  Civil  Judge,  made  an  Order,  under  sec.  2  of 
Act,  No.  VIII.  of  1869,  as  follows : — The  question 
of  the  title  to  the  property  referred  to  in  the  plaint, 
as  between  the  PlaintiflE  and  Defendants,  having  been 
disposed  of  by  the  judgment  of  the  Lords  of  the 
Judicial  Committee  of  the  Privy  Council,  delivered  on 
the  30th  November,  1863,  it  cannot  now  be  revived 
on  the  ground  set  forth  in  the  plaint.  The  plaint  is 
accordingly  rejected. 

The  Appellant  appealed  to  the  Sudder  Court,  on 
the  ground  that  the  Order  of  the  Acting  Civil  Judge  of 
Madura  was  strong  in  law,  as  the  Plaintiff's  case,  as 
made  out  in  his  suit,  had  not  been  before  adjudicated 
upon  by  the  Judicial  Committee  of  the  Privy  Council. 

The  appeal  was  heard  before  the  High  Court  of 

VOL.  XI.  H 
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Judicature  at  Madras^  and  the  following  judgments 
were  delivered  on  the  11th  of  Juhj^  1864.     The  Chief 
Justice  Scotland: — The  parties  to  this  suit  and  to 
the  suits  in  which  judgment  upon  appeal  was  recently 
given  by  the  Judicial  Committee  of  Her  Majesty's 
Priyy  Council  are  the  same.     The  question  to  be  con- 
sidered is,  whether  the  cause  of  action  upon  which 
the  present  suit  is  brought  was  finally  concluded  by  the 
judgment  and  decree  in  the  appeal ;  for,  if  so,  the 
Civil  Judge  was  right  in  refusing  to  take  cognizance 
of  thie  suit ;  and,  I  am  of  opinion,  that  the  present 
cause  of  action   was   concluded.     It  can   make  no 
difference  in  the  consideration  of  the  question  that 
the  party,  now  Plaintiff,  was  Defendant  in  the  former 
suit ;  what  i^-e  have  to  be  satisfied  of  is,  that  the 
ground  of  legal  right  upon  which  the  Plaintiff  sues 
was  a  point  raised  and  open  for  decision  in  the  former 
suit,    and   that   it   was  finally   dealt   with    by   the 
judgment  and  decree.     Now,^  the  cause  of  action  in 
this  suit  is,  the  right  of  the  Plaintiff  to  recover  pos- 
session or  the  Zemindar^  as  the  legal  representative  of 
Moottoo  Vadoogu  Taver^  the  devisee  under  the  alleged 
Will  of  &owery  Vallabha  Taver^  the  former  Zemindar^ 
in  whom,  under  the  Sunnud  i  Milkeat  iatimrar^  the 
Zemindary  vested  as  his  self-acquisition*     The  whole 
foundation  of  the  suit  clearly  is  the  validity  of  the 
alleged  devise  to  Moottoo    Vadooga  Taver ;  tor  as  a 
ground  of  action,  no  effect,  it  seems  to  me,  can  now 
be  given  to  the  statements  in  the  plaint  as  to  the 
agreement  of  the  29th  of  July^  1830.     Then  what  was 
the  nature  of  the  case  made  by  the  parties  in  the  former 
suits,  and  what  were  the  questions  raised  in  those 
suits  and  involved  in  the  final  decision  of  her  Majesty 
in  Council  in  the  appeal?    The  appeal  appears  to 
have  been  against  the  decrees  and  orders  in  the  suit 
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brought  in  1845  by  Anga  Moottoo^  one  of  the  widows 
of  the  Zemindar^  Gowery  Vallabha  Taver^  and  in  the 
suit  brought  in  1856  by  the  present  Defendant,  his 
second  daughter,  and  we  must  look,  I  think,  to  the 
plaint  and  proceedings  forming  the  record  in  both 
those  suits.  In  the  first,  the  widow  in  her  plaint 
rested  her  claim  to  recover  the  Zemindary  from 
the  principal  Defendant,  the  father  of  the  present 
Plaintiff,,  upon  the  grounds,  first,  that  a  division  had 
taken  place  between  her  husband  and  the  Defendant's 
father,  Odaya  Taver ;  and  secondly,  that  the  Zemin- 
dary had  become  the  separate  self-acquisition  of  her 
husband,  under  the  grant  made  to  him  by  the 
Government.  In  answer,  the  Defendant  pleaded  a- 
denial  of  the  alleged  division,  and  distinctly  set  up 
and  relied  upon  his  preferable  right  to  the  Zemindary^ 
as  the  next  heir  male,  in  the  undivided  family  ;  and 
also  under  the  terms  of  the  Will  of  the  Plaintiff's 
husband,  giving  the  Zemindary  to  the  Defendant's 
lather  in  default  of  male  issue.  The  reply  and 
rejoinder  it  is  unnecessary  to  refer  to,  further  than. 
to  remark  that,  although,  as  pointed  out  by  the 
Appellant's  Counsel,  it  was  urged  in  one  passage  of- 
the  reply  that  the  suit  should  be  heard  and  decided 
upon  the  point  of  division  only,  yet  the  Defendant  in 
tie  rejoinder  repeated  and  insisted  upon  the  grounds 
of  title  set  forth  in  the  answer.  In  the  second  suit  of 
1856  against  the  guardian  of  the  present  Plaintiff, 
who  had  succeeded  on  the  death  of  his  father,  the 
Plaintiff  claiming  in  succession  to  Anga  Moottoo 
rested  her  title  upon  the  same  grounds.  The  answer 
of  the  guardian  impeached  the  Plaintiff's  right  as 
heir,  and  referring  to  many  of  the  facts  set  forth  in 
the  suit  of  1846,  stated  a  number  of  circumstances 
as  showing  that  the  infant  Plaintiff  was  the  rightful 
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heir.     It  does  not  appear  to  have  contained  express 
mention  of  the  alleged  Will ;  but  in  the  rejoinder, 
the  arzi  to  the  Collector  is  referred  to,  and  it  is  stated 
that  under  the  arzi  and  the  Will  the  Zemindary  had 
been  held  by  those  through  whom  the  infant  claimed. 
Upon  these  pleadings  it  sufficiently  appears,  I  think, 
that  the  claim   of   title   under  the  gift  by  Will  to 
Moottoo    Vadooga    Taver   was    raised    and    made    in 
defence  as  much  a  distinct  question  for  decision  as  it 
is  conceded  it  had  been  in  the  earlier  suits.     It  is 
true  that  the  parties  were  restricted  in  the  first  suit 
to  evidence  upon  the  point  of  division,  and  that  in 
the  second  suit  no  points  or  issues  were  «ettled.     But 
the  course  of  proceeding  in  both  cases  appears  to  have 
resulted  from  the  Civil  Judge's  opinion,  that  division 
or  non-division  was  the  only  ground  upon  which  the 
widow's  right  could  be  questioned.     The  parties  were 
not  thereby  precluded  from  afterwards  relying  upoa 
the  other  questions  raised  by  the  pleadings.     It  waa 
quite  open  to  the  present  Plaintiff,  as  Eespondent  in 
the  appeals  in  both  suits,  to  put  forward   the   right 
claimed  under   the  Will,  and   to  have  his   case  upoa 
that  point  fully  heard  and  determined,  just  in  the 
same  way  as  it  was  open  to  the  Appellant  to  rely  (as 
she  did  successfully)  upon  her  right  to  the  Zemindary y 
as  her  husband's  self-acquired  property,  though  there 
had  been  no  division.     Further,  as   the  case  for   the 
Appellant  was  presented  before   the  Privy  Council,  it 
became  obviously  most  material  for  the   Respondent, 
alleging  the  genuineness  of  the  Will,   to  rely,  if  he 
could,  upon  its  validity  to  pass  the  Zemindary^  being 
the  Testator's  separately  acquired  property,  from  the 
female  heirs,  and  if  this  had  been  done,  their   Lord- 
ships  who  heard   the   appeal  would  necessarily  have 
given  judgment  expressly  upon  the  question  before 
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deciding  in  favour  of  the  Appellant's  right  as  heir. 
Looking,  then,  to  the  proceedings  in  the  two  former 
suits,  it  appears  to  me  that  the  claim  which  is  now 
made  a  cause  of  action,  was  a  question  fully  open  to 
the  Plaintiff  upoti  the  appeal  in  those  suits,  and  that 
it  rested  upon  precisely  the  same  circumstances  as 
those  upon  which  the  Plaintiff  seeks  to  support  the 
present  suit ;  that  his  case  as  regards  the  Will  is  in 
truth  one  and  the  same  in  this  and  the  former  suits. 
But  it  was  urged  that,  as  there  was  no  direct  decision 
expre>sed  by  the  Privy  Council  upon  the  Will,  the 
Plaintiff  was  not  concluded.  What  we  find  is,  that 
on  the  part  of  the  Plaintiff  the  alleged  Will  was  not 
relied  upon.  Not,  however,  it  appears,  because  the 
question  of  right  under  it  was  not  open,  but  because, 
as  a  Will,  it  was  considered  and  admitted  to  be  quite 
untenable.  Their  Lordships  observe,  in  their  judg- 
ment, that  "  the  Eespondent,  denying  the  forgery, 
does  not  now  treat  the  document  as  a  testamentary 
disposition  or  as  material  to  his  title,  and  it  may, 
therefore,  be  dismissed  from  consideration  ; "  and  so 
disposing  of  all  questions  of  disposition  by  Will^ 
their  Lordships  decide  against  the  Plaintiff's  right  to 
the  property  then  in  litigation,  and  which  is  now 
sought  to  be  made  the  subject  of  another  suit.  Under 
these  circumstances,  I  think  the  judgment  and  final 
order  in  the  appeal  involved  the  decision  of  all  claim 
of  title  under  the  Will,  and  most  now  be  considered 
between  the  parties  aa  tantamount  to  an  express, 
adjudication  upon  such  claim.  As  a  rule,  a  party,  I 
think,  is  bound  to  bring  forward  his  whole  case  in 
respect  of  the  matter  in  litigation  and  open  to  him 
upon  the  points  for  decision  in  the  suit.  He  is  not  at 
liberty  to  abstain  from  relying  upon,  still  less  to 
abandon  (as  in  this  case)  a  ground  of  claim  which  is 
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1806.       jn  question  and  proper  for  consideration  and  decisionr 
SuiMUT      in  the  suit,  and  afterwards  to  make  it  a  cause  of  fresk 
llxjAH      j,^-|.  ^jj  respect  of  the  same  subiect-matter  of  litigation. 
ViJAYA      This  rule  was   acted   upon  in  the   ease  of  H&nderson 
IlA^\xADnA  ^    Henderson  (3  Hare,   115)^      Several  other  cases 
GooRoa      were  cited  from  the  English  Beports^  as   to  which  I 
Sawmv      jjggj  Qjjiy  observe  that  some  of  the  eases  turn  upon* 
Odaya      questions  of  English  pleading,  and  noae  of  them,  I 
Taver      think,  can  be  usefully  applied  as  authorities  to   tho- 
Katama     circumstances  here,  except  so  far  as  they  point  out 
Natchiar^    the  principle  and  grounds  upon  which  the  defence  of 
OF  Shiva-    red  judicata   rests.     The    grounds   are    very  clearly 
GUNGA.      stated  in  the  recent  case  of  Hunter  y.  Stewart  (SI  Law 
Journ.  Ch.  346),  and  applying  the  conditions  which 
the  Lord  Chancellor  Wesiiuri/ there  refers  to  from  the- 
commentary  of    Vinnius  as  necessary  to  the  validity 
of   such  a  defence,  I  think  there  is   in  this  case  ^  ide^iv 
corpus     eadem    quantttas^    idem     jiiSj    eadem     causa 
petendiy    eademque  conditio    personarumJ*     For   these- 
reasons  I  am  of  opinion,  that  the  final  decision  upon 
appeal  in  the  two  former  suits  must  be  considered  as 
an   adjudication   in   respect  of   the  claim  nnder  the- 
alleged  Will  as   well  as  the   other  questions  raised,, 
and  that  the  PlaintifE  is  concluded  from  bringing  the* 
present  suit,  and  consequently,  that  the  plaint  was  pro- 
perly rejected  under  section  2  of  the  Civil  Procedure- 
Code,  Act,  No.  VIII.  of  1869.     The  appeal,  therefore, 
must  be  dismissed,  and  with  costs.     In  the  course  of 
the  argument,  I  alluded  to  another  objection  as  arising 
upon  the  face  of  the  plaint,  namely,  that  its  subject- 
matter  did  not  constitute  a  cause  of  action,  this  Court 
having  in  two  recent  cases  (See  1  Stokers  Mad,  High 
Court  Eepf.  pp.   141,  349),  decided  that  a  Zemindar 
holding  under  a  permanent  Settlement  could  not  make 
any    alienation  of  his   Zemindary  binding  upon  his 
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legal  successors,  otherwise  than  as  provided  by  Regu- 
lation XV.  of  1 802.  It  has  become  unnecessary  to 
consider  this  objection,  but  I  ought  to  observe  that  it 
is  one  which,  under  section  32  of  the  Civil  Procedure 
Code,  the  Court^  I  think,  would  have  been  bound  to 
decide  befoi'e  the  case  could  properly  have  been 
remanded  for  trial  in  the  Civil  Court,  and  if  the 
decision  just  referred  to  be  correct,  it  seems  difficult 
to  see  how  the  statements  in  the  plaint  could  be  held 
to  constitute  a  cause  of  action* 

Mr.  Justice  Holloway  delivered  his  judgment  in 
these  terms : — It  is  unnecessary  to  repeat  the  nature 
of  the  pleadings,  but  I  will  first  consider  the  decree  and 
then  the  record  upon  which  it  was  made.  Secondly, 
the  judgment  of  the  Lords  of  the  Privy  Council  is,  that 
the  Plaintiff  is  entitled  as  against  the  present  Appel- 
lant, then  the  Defendant  in  possession,  to  recover  the 
Shivagungos  Zemindary.  There  is  no  question  here 
as  to  the  technicalities  fiowing  from  the  nature  of  the 
English  action  of  ejectment.  The  decree  could  be 
arrived  at  only  by  affirming  all  matters  necessary  to 
the  proof  of  Plaintiff's  title,  and  by  negativing  all 
matters,  perhaps,  whether  pleaded  or  not,  which  would 
enable  the  Defendant  to  resist  such  a  decree.  It  is 
unnecessary,  however,  in  justification  of  my  judgment, 
to  push  the  proposition  so  far,  for  it  is  quite  clear  that 
the  Will  was  pleaded  by  the  Defendant  at  every  stage 
in  the  Court  below.  Then  it  is  sought  to  avoid  the 
effect  of  the  decree  by  showing  that  the  Court,  follow- 
ing the  former  judgment  of  the  Privy  Council,  wholly 
excluded  the  question  of  this  Will.  This  is  so,  and 
if  the  Defendant's  case  was  substantially  prejudiced 
by  this  proceeding,  it  would  have  been  a  good  ground 
for  an  application  to  the  Superior  Court  for  further 
inquiry.     That   Counsel  in    not  pressing    the   point 
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18G6.        ^ere  mistaken,  is  answered  by  the  passage  of  NerutiuSy 
g^^ii^     quoted  by  me  during  the  Advocate-GeneraPs  argu- 
Kajah      j^q^^  . — i  Q^^yi  ci^  hoc  a?i  eadem  res  est  qurioetur^    fuBc 
ViJAYA      spectanda  sunt,  personce  id  tpsum  de  quo  agitur  causa 
I?AGANAUHA  prQxima    actionis  )    nee  jam    interest  qua  ratione  quis 
QooRoo      earn    causam     actionis    competere    sibi    existimasset  ; 
Sawmt     perinde  ac  si  quis,  postea  quam  contra  eum  judicatum 
Odaya      ^ssety   nova   instrumenta   causes  suw   repersset^     That 
Tavbe     the  law  as  to  a  cause  of  action  applies  with  at  least 
Katama     equal  force  to  a  possible  exception,  whether  taken   or 
Natchiae,   jjqj.^    tjjej,3  exists  no  doubt.     As  to  the  law  of  the 
OF  SHnrA^   subject,    and  the  rule  derivable  from  the  numerous 
'  GUNGA.      cases  cited,  there  is,  I  believe,  no  difference  of  opinion 
between  the  Bar  and  the  Court.     Hunter  v.  Stewart 
followed  naturally  from  the  nature  of  equitable  plead- 
ings. A  Plaintiff  cannot  say  generally,  I  am  entitled  to 
such  relief,  but  he  must  allege  the  particular  grounds 
upon  which  he  seeks  it,   and  he  must  further  state 
everything  which  he  intends  to  prove.     The  matter 
m  that    case    was    not    res  judicata^    because    *  the 
allegations  and  equity  of  the  one  Bill  are  different  from 
the  allegations  and  equity  of  the  other.'     This  decision 
is,  however,  supposed  to  have  overruled  that  of   the 
Vice-Chancellor  Wigram,  in  Henderson  v.  Henderson  ; 
but,  if  the  actual  decision  in  that  case  had  been  in 
conflict  with  that  of  the  Lord  Chancellor  in  Hunter 
v.  Stewart  J  his  Lordship    would  scarcely  have  said, 
*'  but  I  find  no  authority  for  this  position  in  civil  Ruits, 
and  no  case  was  cited  at  the  Bar,  nor  have  I  been  able 
to  find  any,  in  which  a  decree  of  dismissal  of  a  former 
Bill  has  been  treated  as  a  bar  to  a  new  suit  asking  the 
same  relief,  but  stating  a  different  case,  giving  rise  to 
different  equity"  (a).  Undoubtedly  thrre  are,in  Hender- 
son V.  Henderson  (3  Hare,  p.  115),  some  general  dicta^ 

{a)  31  L.  J.  Ch.  350. 
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which,  unless  read,  as  we  are  bound  to  read  them  with 
reference  to  the  facts  of  that  case,  would  conflict  with 
the  decision  in  Hunter  v.  Stewart.  The  decision  itself, 
however,  discloses  no  conflict  whatever.  The  Plaintiff 
in  equity  sought  relief  on  account  of  various  irregula- 
rities, alleged  by  him  to  have  been  committed  by  the 
Court  in  Neivfoundlcmd^  from  which  an  appeal  lay  to 
the  Privy  Council,  which  Tribunal  had  power  to  stay 
execution  pending  the  appeal,  and  to  remedy  in  appeal 
the  irregularities,  if  any  such  had  been  committed*  It 
was  quite  clear,  therefore,  that  the  Plaintiff  had  made 
no  case  for  an  injunction  against  an  action  upon 
the  Colonial  Court's  judgment.  Thirdly,  Seddon 
V.  Tutop  (6  Term  Rep.  607),  is  a  case  upon  which 
we  did  not  remark  in  our  oral  judgments.  It  was 
an  action  for  goods  sold,  and  the  plea  was  a  former 
recovery  in  an  action  of  the  sum  of  £71  10s.  ^*  for 
the  damages  the  Plaintiffs  had  sustained  as  well  by 
means  of  not  performing  the  same  identical  promises," 
as  for  their  costs.  The  facts  were,  that  the  Plaintiffs 
had  given  no  evidence  on  the  writ  of  inquiry  as 
to  the  goods  sold.  The  replication  denied  that  the 
promises  declared  upon  were  the  identical  promises, 
for  the  non-performance  of  which  the  said  sum  was 
recovered.  Lord  Kent/on  says  : — "  The  issue  was, 
whether  the  damages  demanded  in  this  action  have 
been  already  satisfied  by  the  recovery  in  the  former 
action ;  and  most  clearly  they  have  not"  On  this 
narrow  question,  the  only  one  raised  by  the  pleadings, 
both  formally  and  substantially,  justice  was  with  the 
Plaintiff,  and  the  case  is  no  authority  whatever  for 
the  position  that  a  new  suit  can  be  brought  for  a 
portion  of  the  same  demand,  because  that  portion 
has  not  for  some  reason  been  the  subject  of  inquiry* 
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Fourth  ;  a  comparison  of  the  plea  in  that  case  with  that 
in  Lord  Bagot  v.  Williains  (3  Barn,  &  Cress.  235), 
will  show  that  this  is  so.  [t  is  not  for  us  sitting  in 
this  Court  to  comment  upon  the  question  whether  the 
course  taken  by  the  Lords  of  the  Judicial  Committee  of 
the  Privy  Council  was  justifiable  or  not.  It  is  sufficient 
to  say,  that  there  is  a  decree  of  a  Superior  Court  dis* 
tinctly  declaring  that  the.Plaintifi  is  as  against  the  pre* 
sent  Appellant  entitled,  I  entertain  no  doubt  what- 
ever, that  the  effect  of  this  de(»-ee  is  to  bar  the  cause  of 
action  at  present  set  up,  because  it  is  res  judicata^  the 
matter  of  it  being  an  exception  to  the  Plaintiff's 
cause  of  action  which  that  decree  must  have  over- 
ruled. Fifth ;  there  is  no  question  here  of  Bills  of 
review,  if  our  procedure  admitted  of  them,  or  if  an 
inferior  Court  could  entertain  such  a  Bill  if  it  were 
admissible.  The  case  is  simply  one  of  a  new  suit 
brought  by  a  defeated  Defendant  upon  a  plea  which 
he  had  already  pleaded  in  the  suit  in  which  judgment 
was  given  against  him.  Sixth.  It  is  not  necessary 
to  consider  now  the  different  positions  of  a  Plaintiff 
whose  Bill  has  been  dismissed,  and  of  a  Defendant 
whose  plea  must  have  been  overruled,  to  justify  the 
decree  passed.  The  case  seems  to  me  a  very  plain 
one,  and  this  appeal  must  be  dismissed  with  costs. 

The  present  appeal  was  against  the  decree  of  the 
High  Court  of  the  llth  of  July^  1864,  as  well  as  the 
decree  of  the  Civil  Court  of  Madura^  dated  the  4th  of 
May^  1864. 

The  Attorney- General  (Sir  John  Rolt^  Q.C.)  and 
Mr,  Leith^  for  the  Appellant. 

Both  the  decrees  appealed  from  were  wrong  in  hold- 
ing,' that  under  sec.  2  of  the  Act,  No.  VIII.  of  1859, 
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the  judgments  of  this  Tribunal  in  ;i844  and^l863     Jf^ 
and  the  Orders  in  Council  made  thereon  (a)  was  a  bar      Srimut 
to  the  suit  now  under  appeal.     The  present  suit  was     -^^^^ 
brought  to  establish  the  due  execution  and  validity  of      Vijaya 
the  Will  of  the  original  Zemindar,  Gowery   Vallabha  ^3^^°^ 
Taver.     Such  cause  of  action  has  not  been  "  heard  and      Gooaoo 
determined  by  a  Court  of  competent  jurisdiction  in  any      p^^J!^ 
former  suit  between  the  same   parties,    or  between      Odaya 
parties  under  whom  they  claim."     This  is  the  Ian-       Tavbr 
guage  of  that  section  of  the  Act,  which  the  Court     Katama 
below  has  held  thus  defines  this  suit  res  judicata.     By    Zw^das. 
the  decision  of  this  Court  in  1844,  the  Will,  though  re-    of  Shiva- 
f erred  to,  was  not  adjudicated  upon,  nor  was  it  in  issue* 
Neither  in  the  appeal  in  1863  from  the  Sudder  Courtis 
decree  in  /nrf/a  consequent  on  that  judgment  was  the 
question  of  the  due  execution  and  validity  of  such 
Will  raised.     The  suit  out  of  which  the  appeal  in 
1844  arose,  did  not  raise  in  their  Lordships*  opinion, 
the  proper  issue  ;  but  that  was  no  fault-  of  the  parties,, 
but  of  the  Court  below  neglecting  the  observance 
of    the    law     of    procedure    then    in    force,    Mad. 
Eeg.  XV,  of  1816.     It  was  the  duty  of  the  Court 
to  record  the  points  under  the  10th  section  of  that 
Eegulation.     In  the  suit  thereafter  to  be  brought  the 
parties  were  restricted  by  the  j judgment  of  the  Privy 
Council  to  the  single  question  of  division  or  no  division 
of  the  Zemindary.     In  neither  of  the  appeals  brought 
here  {b)  was  the  validity  of  the  Will^at  issue ;  and, 

(a)  3  Moore's  Jnd.  App.  Cases,  278. 

(5)  On  the  argument  before  the  Civil  and  Sudder  Courts,  the 
Becords  in  the  Privy  Council  appeals  of  1844  and  1863,  respect- 
ing the  right  to  the  same  Zemindary  f  were  referredtoby  theCoimcil. 
The  Eespondent,  on  special  application  to  the  Privy  Council,  oh- 
tained  leave  to  refer  to  them,  on  the  argument  of  this  appeal. 
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1866.        therefore,  no  adjudication  on  the  points,  this  Tribunal 

SaiHUT     decided,    could    have    been   made,    or   was   in   fact 

^^^^     made,  as  the  issue  was  confined  to  that  single  point. 

VuAYA     The  Will  was  never  abondoned,  either  by  the  Ap- 

^Bo'^^^  pellant,  then  a  minor,  or  by  his  father  in  his  lifetime  ; 

GtooRoo     therefore,   the  decree  of   1863  was  not  res  judicata y 

Sawmt      g^  ^  ^Q  ^Q  pleaded  as  a  bar  to  the  present  suit : 

Odata      Henderson  v.   Henderson  [a) ;  Bainbrigge  v.  Baddelkif 

Iaysb      ^^^ .    Toulmin  v.    Copland  (e) ;    3    Burgees  Comms. 

Kataka     on  Col.   &  For.  Laws,  p.   1014,  who  refers,  as  the 

Zw^i   primary  authority,  to  the  Dig.  lib.  42,   tit.  i.  1.  i. ; 

ofShiya-    and   lib.  44,  tit.  2.     As  the  relief  sought  by  this 

QUKOA.      ^^j|.  jg    founded    upon    a    case    never    before    put 

in    issue    or    adjudicated    upon,    there    is    no    bar 

to  the  cause  of  action.     One  of  the  criteria  of  the 

identity  of  two  suits,  in  considering  the  plea  of  res^ 

judi^ata^  is  the  inquiry  whether  the  same  evidence 

would  support   both,    Hunter  v.    Stewart  (d).     The 

title  of  the  Appellant's  late  granduncle  is  under  a 

testamentary  instrument  valid  by  Hindoo  law,  in  force 

in  MadraSy  and  overrides  the   title  by   inheritance 

of  the  Eespondent,  Nagalutchmee  Ummall  v.  Gopoo^ 

Nadaraja  Ghetty  (e).     That  case  shows  that  the  Court 

below  was  in  error  in  extrajudicially  holding  that  a 

Zemindar  under  the  permanent  Settlement  could  not 

alienate  his   Zemindary.     The  cases  referred   to   in 

the  High  Court  do  not  support  that  position.     Sub-- 

barayulu  v.  Nd   Yak'  Rama  Reddi  (fj  only  decided 

upon  the  point  of  restraint  on  alienation  as  against 

the  Government.     Malavaraya  Nayunar  v.    Oppayi 

Ammd  (g)  related  to  the  right  of  maintenance  of  a 

{a)  3  Hare,  115.  {h)  2  Phill.  705.         (c)  2  Phill.  711. 

(d)  31  L.  J.  Ch.  350.         (e)  6  Moore's  Ind.  App.  Casos.  809. 
(/)  1  Stoke's  Mad.  H.  C.  Eepe.,  141.  (^)  Ik  349. 
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sister  out  of  the  Zemindary,  Moreover,  the  Appellant, 
as  heir  in  succession,  is  entitled  to  repossession  of  the 
Zemindary^  subject  to  the  trusts  of  the  Will. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  W,  W.  Muckeson, 
appeared  for  the  Respondent,  but  were  not 
called  upon. 

The  Right  Hon.  Lord  Wentbury  : 

The  facts  of  this  case  have  been  lucidly  presented 
to  us,  and  the  case  has  been  argued  very  ably  by  the 
learned  Counsel  for  the  Appellant;  but  their  Lord- 
ships feel  no  difficulty  upon  the  point.  All  that  has 
been  urged  is  involved  in  and  decided  by  the  judg- 
ment of  the  Privy  Council  in  the  year  1863,  and  what 
passed  before   this  Tribunal  on  that  occasion. 

To  render  our  decision  intelligible,  it  is  necessary 
to  make  a  short  recapitulation  of  the  leading  facts  of 
the  case. 

On  the  death  of  the  Zemindar^  the  original  pro- 
prietor, questions  aroae  whether  he  was  undivided  in 
estate  with  his  brother,  and  whether  this  prgperty  was 
to  pass  as  undivided  or  divided  estate.  A  document 
was  produced  in  which  the  Zemindar  made  a  test- 
mentary  gift  of  the  estate  to  the  Appellant's  father, 
in  the  event  of  the  child  of  one  of  his  widows,  who 
was  encient,  not  proving  to  be  a  son.  A  great  deal 
of  litigation  ensued;  but  in  the  suits  that  were 
brought  before  the  Privy  Council  in  1844,  the  exact 
issue,  whether  the  family  was  undivided  or  divided, 
had  not  been  so  raised  as  to  become  necessarily  the 
subject  of  judicial  determination.  The  issue,  however, 
of  the  validity  of  the  alleged  testamentary  paper  had 
been  raised,  and  the  decision  of  the  SvMer  Court  was 
against  it. 

When  the  case  came  before  the  Privy   Council  in 
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1844,  having  regard  to  the  law  touching  undivided 
property,  their  Lordships  were  of  opinion  that  there- 
must  be    a   judicial    determination   upon  the  pointy 
whether  the  family  was  divided  or  undivided  befoie  the 
question  of  the  validity  of  any  devise  could  arise.  No 
opinion,  therefore,  was  expressed  upon  the  issue  raised 
as  to  the  validity  of  the  testamentary  paper,  which 
remained  until  it  had  been  ascertained  that  the   pro- 
perty in  question  was  capable  of  being  devised.     The 
Privy  Council  accordingly  remitted  the  case,  pointing^ 
the  parties'  attention  to    the  necessity  of  having   it 
determined,  whether  there  was  division  or  no  division. 
It  is  plain  that  when  the  issue  was  raised,  whether 
there  was  division  or  no  division,  the  importance   of 
determining  whether  the  paper  in  question  was  a  valid 
testamentary  gift  or  not  would  immediately  be  felt ; 
because,  if  it  should  turn  out  that  it  was   a  divided 
property,  then   the  party  in  possession,  claiming  by 
virtue  of  his  being  a  nephew  of   the  deceased  pro- 
prietor, would  immediately  have  been  enabled  to  set 
\kp  the  Will  as  constituting  his  title.    But  it  has  been 
contended  before  us  to-day,  that  what  was  said  by  the 
Privy  Council  must  be  considered  as  amounting  to  a 
positive  direction  that  there  should  not,  in  the  subse- 
quent litigation  contemplated,  be  any  question  what- 
ever raised  except   the   question  of  division   or   no 
division.     It  is  plain  to  us  that  the  language  used  by 
the  Privy  Council  on  that  occasion  does  not  admit  of 
any  such  construction.     The  same  point  was  raised 
and  insisted   upon  before  the   Judicial  Committee   in 
1863;  for  it  was  then   contended,  on  behalf  of   the 
present   Appellant,   or  those  who  preceded  him   in 
title,  that  the  suits  which  had  been   instituted  and 
were  brought  by  way  of  appeal  were  suits  that  trans- 
gressed the  limits  imposed  by  the  Order  in  Council 
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t)f  1 844  (being,  in  effect,  the  same  argument  that  we 
have  heard  to-day) ;  but  that  contention  was  overruled, 
and  it  was  held  that  the  Order  in  Council  of  1844  did 
not  at  all  interfere  with  or  preclude  the  parties  from 
bringing  forward  the  claim,  and  instituting  the  suits 
which  they  had  instituted  subsequently  to  1844,  the 
decrees  in  which  were  the  subject  of  the  appeal  to 
the  Queen  in  Council  in  18G3* 

We  take  as  an  example  of  these  suits  (he  form  of 
the  suit,  "No.   10,  of  1856.     One  of  the  present  Re- 
spondents filed  her  plaint  in  that  suit  for  the  recovery 
of  the  Zemindary^  and  the  question  of  the  forgery 
or  genuineness  of  this  alleged  testamentary  paper  was 
distinctly  raised  in  that  plaint.     By  the  answer  to  it, 
the  present  Appellant,  answering  by  his  guardian,  did 
not  set  up  the  alleged    testamentary   paper,  but  he 
rested  his  defence  on  the  ground  that  as  to  this  pro- 
perty the  brothers  were  undivided.     Ultimately,  all 
the  suits  came  before  the  Judicial  Committee  of  the 
Privy  Council  in  1863;  and  the  Judicial  Committee 
were  of  opinion  that  the  question  of  division  or  no 
division  was,  after  all,  immaterial,  because  they  found 
it  clear  that  the    Zmiindary   in    question   was  self- 
acquired  property ;  that  is,  that    the  deceased  pro- 
prietor had  been  the  first  to  acquire  it ;  and  they 
accordingly  held,  that  even  if  the  brothers  were  un- 
divided, yet  that  the  estate  being  self-acquired,  was 
not  governed  by  the  law  applicable  to  undivided  pro- 
perty, but  descended  to  the  heirs  general,  and  was 
capable,  therefore,  of  being  devised.     Immediately  it 
became  most  material,   in  the  mind  of  the  Judicial 
Committee  of  1863,  to  determine  the  question  with 
regard  to  the  testamentary  paper;  but  they    were 
wholly  relieved  from  the  necessity  of  doing  so,  be- 
cause the  present  Appellant,  then  appearing  by  most 
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Ma  Counsel,  as  the  Respondeat  at  the  Bar,  delibc 
rately  told  their  Lordships,   that  although  the  paper 
iu  questiou  had  been  familiarly  called  a  Will,  the 
name  had  been  introduced  ouly  as  a  short  denomi- 
uation  of  the  instrument,  which  iu  reality  was  not 
testamentary,  and  neither  had,  nor  was  ever  intended 
to  have,   the  effect  of  devising  the  property;   and 
that  the  Respoudent  did  not  claim  any  title  under  it 
as  a  testamentary  devise ;  but  used  it  only  as   con- 
elusive  evidence  of  what  the  opinion  of  the  last  pro- 
prietor was,  viz.,  that  this  Zemindar^  was  in  reality 
undivided  property.    It  is  quite  plain  why  the  learned 
Counsel  for  the  then  Respondent  adopted  that  course. 
In  their  minds  it  was  thought  safest  to  rest  their  case 
upon  the  question  of  division  or  non-division.      They 
appear  to  have  reasoned  thus  :— "  If  we  set  up  this 
as  a  Will,  then  it  is  a  conclusive  declaration  by  tHe 
alleged  Testator   that  the  property   was   devisable ; 
and  if  devisable,  that  it  was  not  undivided.    We  will, 
therefore,  abstain  from  treating  that  instrument  as  an 
instrument  of  title.     We  will  abstain  from  insisting 
upon  it  as  a  devise,  and   we    deliberately   tell    the 
Judicial  Committee,  that  it  is  not  to  be  regarded  as 
being  in.  any  sense  testamentary."     The  result,  there- 
fore, was,    that   the   Judicial   Committee,    carefully 
acting,  as  it  did  throughout,  in  the  hope  and  Avith 
the  express  object  of   preventing  further  litigation, 
recorded  in  its  judgment  the  fact  that  the  Respon- 
dent's Counsel,  had  deliberately  elected  to  disclaim 
any  title  under  that  instrument  as  a  Will,  and  that, 
therefore,  its  validity  or  invalidity  became  no  longer 
material  for  decision.  • 

That  being  the  state  of  the  case,  we  are  now  called 
upon  to  approve  of  a  suit,  subsequently  instituted 
by  the  very  person  who  had  deliberately  given  this 
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character  to  tho  iastrument,  a  suit  founded  upon  an 
allegation  wholly  contradicting  what  he  had  stated  to 
this  Court  of  Justice,   and  insisting  upon  this  paper 
as  being  a  valid  Will  and  testaraent.     It  is  impossible 
that  any  such  suit  should  be  allowed  to  proceed.     In 
the  first  place,  it  is  clear,  upon  the  former  record,  that 
the  Appellant  had  then  the  power  of  relying  upon 
that  document  as  being*  a  valid  Will.     He  in  effect 
stated,    or   might  have    stated,    his   defence  in   the 
suits  of  1856  in  the  alternative.     He  might,  first, 
have  insisted  that  it  was  an  undivided  property,  and 
that,  therefore,   the  Plaintiff  in  those  suits  had  no 
interest    therein ;    and,    secondly,    he    might    have 
pleaded,  but  if  it  shall   turn  out  to  be  a  divided 
property,  then  my  title  arises  under  this  instrument, 
and  I  plead  and  rely  upon  it  as  amounting  to  a  valid 
devise  in  my  favour.     When  a  Plaintiff  claims  an 
estate,  and  the  Defendant,  being  in  possession,  resists 
that   claim,  he  is   bound  to  resist  it   upon   all   the 
grounds  that  it  is  possible  for  him,  according  to  his 
knowledge,    then   to    bring  forward.      The  present 
Appellant  might  have  insisted  on  the  validity  of  the 
alleged  Will ;  but  instead  of  doing  so  when  his  suit 
came  on  to  be  heard  and  decided  in  the  Court  of 
final  appeal,  he  in  effect  disclaimed  all  title  under  the 
instrument  as  a  Will,  and  insisted  that  it   must  be 
regarded  by  the  Court  as  not  being  testamentary. 
There  would  be  an  end  to  all  security  in  the  admin- 
istration of  justice  if  the  course  now  taken  by  the 
Appellant  of  setting  up  the  Will,  were  allowed. 

On  every  ground,  therefore,— ^first,  on  the  general 
ground  that  the  thing  was  in  issue,  and  that  what 
was  in  issue  must  be  taken  to  ha<re  been  decided  by 
the  judgment ;  secondly,  upon  the  personal  ground 
that  the  Appellant  having  used  this  document  and 
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abandoned  all  right  to  it  as  a  Will,  cannot  now  use 
it  for  a  different  purpose ;  we  are  of  opinion,  that 
there  is  no  doubt  as  to  the  correctness  of  the  deter- 
mination of  the  Court  below.  We  regard  this  suit, 
in  which  the  present  appeal  is  brought,  as  a  suit 
instituted  without  bond  Jides^  and  directly  contrary 
to  what  the  Appellant  must  bo  considered  to  be 
bound  by  ;  and  we  have  no*  hesitation,  therefore,  in 
advising  Her  Majesty  to  affirm  the  decree,  and  to 
direct  that  this  appeal  be  dismissed,  with  costs. 

Sir  E.  Palmer. — It  may  be  a  satisfaction  to  your 
Lordships  to  know  that  what  Sir  Hugh  Cairns  did  at 
the  Bar  was  a  mere  repetition  of  what  had  been  done 
in  the  printed  answer  to  the  appeal  by  the  Respondent 
in  India^  and  your  Lordships  will  find  it  at  p.  218, 
par.  39  of  the  Record  of  the  appeal  in  1863,  which 
runs  thus : — **  In  opposition  to  par.  64  of  appeal 
petition,  Respondent  submits  that  the  correspondence 
which  passed  at  the  time  shows  that  the  Government 
authorities  did  acknowledge  the  primd  facie  right 
of  the  Respondent's  grandfather,  and  that  the  Civil 
Court  was  correct  in  terming  the  Will  a  mere  de- 
claration of  right.  It  is  only  necessary  to  refer  to 
Reg.  V.  of  1829  to  perceive  that  it  could  not  pos- 
sibly be  more,  and  that  in  quoting  it  the  Government 
Officers  could  only  have  viewed  it  in  that  light,  and 
not  as  a  bequest." 

Lord  Westbury, — I  am  very  glad  that  you  have 
stated  that,  because  it  removes  from  the  case  tiny 
possibility  of  its  being  supposed  that  Sir  Hugh 
Cairns  either  mistook  or  exceeded  his  instructions. 

Sir  B.  Palmer. — That  Avas  my  motive  for  men- 
tioning it. 
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ArroviER  «//^/5  Sektakamikr         -         -      Appellant; 

AND 

Eama   Subba    Aiyan,   Yenkatarana^ 

AiYAN,  ANA^TxVMMAL,  Anna  Aiyan,  >  Respondents* 
and  Anantana  Raiyana  Aiyan     - ) 

0«  «/?p«a/  from  the  Sudder  Dewanny  Adawlut  at 
Madras, 

In  this  case  tho  suit  was  brought  by  the  Appellant    ^^jJ^^^J*^ 
in  the  Court  of  the  Principal  Sudder  Ameen  at  Tin-        1866. 
nevelly.     The  object  of  the  suit  was  to  e&tablish  his     According 
claim,  as  a  member  of  an  undivided  Hindoo  family,  ^^^^^fj^^^ 
to  a  moiety    by  right  of   inheritance  of  the  family  ^^jj^^^* 

♦  Present :  Members  of  tho  Judicial  Committee,— ThQ  Eight  indivfdiml 
Hon  Lord  Weatbury,  tho  Eight  Hon.  Sir  James  William  Colvile,  member  of 
and  the  Eight  Hon.  Sir  Edward  Vaughan  Williams.  J^S?^- 

Assessor :— Tho  Eight  Hon.  Sir  La\vrenco  Peel.  mains  undi- 

vided, can 
predicate  of  the  joint  and  undivided  property,  that  he  has  a  certain 
definite  share. 

Tho  proceeds  of  undivided  propei'ty  must  bo  brought  to  the  common 
chest  or  purse,  and  there  dealt  with  according  to  the  modes  of  enjoyment 
by  the  members  of  tho  familj'.  But  if  the  members  of  an  undivided 
family  a^ree  among  themselves  %vith  regard  to  particular  property,  that 
it  shall  tnonceforth  be  the  subject  of  ownership,  in  certain  defined 
shares,  then  the  character  of  undivided  property  and  joint  enjoyment 
is  taken  away  from  the  subject  matter  so  agreed  to  be  dealt  with ;  and 
each  member  has  thenceforth  a  definite  and  certain  share  in  the  estate, 
which  ho  mav  claim  to  receive  and  enjoy  in  severalty,  although  tho 
property  itself  has  not  been  actually  severed  and  diviaed. 

"\Vhero,  therefore,  a  deed  of  partition  was  made  and  executed  by  tho 
members  of  an  undivided  famil,ydealing  with  and  making  actual  parti- 
tion of  a  portion  of  the  joint  estate,  but  leaving  the  remainder  to  bo 
divided  at  a  future  period  in  the  same  manner  ;  Held,  by  the  Judicial 
Committee  (affirming  tho  judgment  of  the  CouiiB  below), that  such  deed, 
being  a  division  of  right,  operated  as  a  conversion  of  the  tenancy  and  a 
change  of  status  in  the  family,  qnond  tho  proi)orty  specified,  changing, 
as  it  wore,  tho  joint  tenancy  thereof  into  a  tenancy  in  common  ;  and 
by  operation  of  law  making  the  members  of  tho  pn'viously  undivided 
family  a  divided  family,  in  respect  uf  Mich  jjiupoity. 
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J^^     property,  and  to  eject  three  of  the  Defendants  (the 

AppoviER     present  Respondents)  from  the  three  several  divided 

HamaSubba  shares  which   they  held  of  such  property,  under  a 

AiYAN,      deed  of  partition   made  in  the  year  183  i,  to  which 

deed  the  Appellant  was  a  party. 

The  validity  of  the  partition  made  in  pursuance  of 
this  deed  was  the  main  question  in  the  suit.  The 
Appellant  sought  to  invalidate  it,  principally  on  the 
ground  that  such  deed  of  division  being  only  partially 
acted  on  was,  therefore,  wholly  void  ;  that  certain 
adoptions,  by  which  three  of  the  parceners  became 
members  of  the  family  when  undivided,  were  con- 
trary to  llindoo  law  ;  that  the  Appellant  was  a  minor 
at  the  date  of  that  partition  ;  and  in  the  event  of 
those  points  being  decided  in  favour  of  the  Appellant, 
he  supported  his  claim  to  a  moiety  of  the  property 
by  relying  on  a  partition  alleged  to  have  been 
made  in  the  year  1806,  by  the  then  members  of  the 
family. 

The  Defendants  to  the  plaint  were  fifty-nine  in 
number,  and  the  five  Respondents  were  the  first- 
named  five  Defendants ;  the  rest  of  the  Defendants 
were  severally  holders  of  mortgages,  and  other  de- 
rivative and  subordinate  interest  in  the  different 
shares  taken  by  the  parceners  under  the  division 
made  in.  1834. 

The  facts  were  these  : — 

The  common  ancestor  of  the  Appellant,  the 
third  Respondent's  husband,  and  of  the  fourth  and 
fifth  Respondents,  was  one  Sitaramien^  who  died, 
leaving  six  sons.  These  sons  formed  an  undivided 
family,  consisting  of  six  branches,  who,  after  the  death 
of  Sitaramien,  held  and  enjoyed  the  family  property 
in  common. 

In  the  year  ISOG,  the  family  being  then  undivided 
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and  the   first,  second,  and   third  sons    of   Sitaramien^        i«^J6. 
the  common   ancestor,  being  dead,  their   three   sons,     AmmER 
together  with  the  three  surviving  sons  of  Sitaramien.  ,>      ^V, 
came  to  U  division  of  the  family  property,  upon  which      Aiyax. 
the  Appellant  relied  as  the  foundation   of  his  claim. 
This  transaction  was  held  by  the  several  Courts  of 
Sudder  Ameeriy  the  Zillahy  and  the  Sudder  Bewanny^ 
to  have  been  a  mere  temporary  arrangement,  and  not 
intended  to    be    permanent,  and  its    purpose  being 
served,  a  reunion  of  the   family  ensued,  after  which 
the  parceners  continued  to  hold  the  property  as  an 
undivided  family  until  the  year  1830. 

On  the  3Uth  of  September^  1830,  a  Kararnamah 
(agreement)  was  entered  into  by  the  then  surviving 
members  of  the  family,  for  a  prospective  division  of 
the  family  villages  at  some  future  period,  as  might 
be  agreed  on,  with  joint  cultivation  and  engagement 
thereof  in  the  six  equal  shares  in  the  meanwhile. 
Nothing,  however,  was  done  to  carry  out  this  intended 
division.  At  the  date  of  this  agreement,  the  Appel- 
lant was  a  minor,  and  a  party  to  it  by  his  Mother,  as. 
his  guardian. 

On  the  22nd  of  ilf/^rc/i,  1834,  a  further  deed  of 
division  was  executed  between  the  parties  to  the  deed 
of  1830,  which  the  Appellant,  being  then  of  age, 
executed.  By  this  partition  the  property  was  divided 
into  six  equal  shares,  which  were  separately  allotted 
to  the  Appellant,  and  the  first,  second,  and  third 
Bespondent,  and  the  fathers  of  the  fourth  and  fifth 
Respondents. 

On  the  19th  of  Novemher^  1856,  the  Appellant 
filed  his  plaint  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Tinnevelly^  against  the  Respondents  and 
others  not  parties  to  the  appeal,  stating  the  transac- 
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i«66.        tiou  of  180d,  aiid  allegiug  that  in  ilfarcA,  1834,  the 
Av7(mKH    Appellant  and  the   second  Kespondent,  Venkatarama 
ram^^'subba  ^y^%  since  deceased,  were  minors,  and  that   during 
AiYAN.      their   alleged   minorities  Sitaramiefij  who   had   been 
adopted  by  the  Appellant's  elder  brother,  was  while 
a  minor  of  only  five  years,  adopted  without  authority, 
by  that  brother's  widow,  Ananta  Ammal^  the  third 
Respondent,    during    pollution    after    her  husband's 
death.     And  that   in   March,  1834,  during  the   mi- 
norities of  the  Appellant  and  the  second  Respondent, 
Sitaramieny  through  his  mother,  joined  in  the  partition, 
and  redistributed  the  family  property  into  six  shares 
contrary  to  law,  and   exchanged   deeds  of   partition, 
but  that  such  deeds   were    not  put   in  force.     The 
plaint  then  alleged  circumstances  to  show  that  certain 
other  adoptions  made  by  some  of  the  family  were  illegal 
and  invalid ;  but  which  fact  from  the  course  the  suits 
took  both  in  the  Courts  below  and  before  the  Judicial 
Committee,  it  is  not  necessary  to   specify ;  and   then 
went  on  to  allege,  that  the  Appellant  was  the  Divamw- 
shy  ay  ana  or  heir,  both  to  his  adoptive  father  and  his 
natural  father,  and  was  entitled,  as  such,  to  a  moiety  of 
the  property  in  question,  which  he  thereby  claimed, 
the  other  moiety  falling  ta  the  first  and  second  Re- 
spondents ;  and  prayed  for  a  decree  for  an  account  of 
his  moiety  of  the  property  described  in  the  plaint^ 
authorizing  him  to  enjoy  his  share  according  to    the^ 
local  usages. 

The  effect  of  the  case  made  by  the  plaint  was,  that 
by  the  disqualification  of  Sitaramien  and  the  fourth  and 
fifth  Defendants,  three  of  the  parties  to  the  partition  of 
1834,  through  the  alleged  illegality  of  their  several 
adoptions,  to  reduce  the  family  from  six  to  three 
members,    and,    having    regard   to   the  Appellant's 
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double  capacity  of  heir  to  his  natural  as  well  as  to       ^^^^'' 
his  adoptive  father,  the  family  property  was  reduced     Appovieu 
to  four  shares,  of  which  two  would  belong  by  proprie-  Rama^Sduba 
tary  right  to  the  Appellant,  as  such  conjoint  heir,  and      ^^iyan. 
the  other  two  to  the  first  and  second  Defendants. 

The  Defendants,  the  present  Kespondents,  filed 
separate  answers.  The  first  Defendant  denied  the 
validity  of  the  second  Defendant's  adoption,  and  con- 
sequently his  right  to  any  share,  and  claimed  a  moiety 
of  the  family  property  for  himself.  The  second  De- 
fendant pleaded  his  minority  at  the  time  of  the  parti- 
tion of  1834,  and  alleged  that  the  division  of  1806 
had  been  confirmed  by  the  Courts. 

The  fourth  Defendant  relied  on  the  following 
points :— First,  that  the  suit  was  barred  by  the 
Regulations  of  Limitation,  the  cause  of  suit  having 
arisen  in  1834,  and  the  suit  not  having  been  com- 
menced within  twelve  years.  Second,  that  the  family 
was  a  divided  one.  Third,  that  the  adoption  of  the 
fourth  Defendant  was  valid;  and  fourth  that  the 
Appellant's  plea  of  Dwamushjayana  was  unsustain- 
able. He  further  stated,  that  the  Appellant's 
allegation  of  his  being  a  minor  in  the  year  1834, 
was  false;  that  he  attained  his  full  age  in  1832-3, 
and  that  ever  since  the  partition  of  1834  the  pro- 
perty in  question  had  been  enjoyed  by  the  parceners 
as  a  divided  family  according  to  the  division  then 
made,  as  had  been  admitted  by  the  Appellant  in 
certain  proceedings  and  depositions  before  the  Re- 
venue authorities ;  and  that  the  Appellant,  if  dissatis- 
fied with  that  division,  ought  to  have  brought  his 
suit  within  twelve  years.  In  respect  of  the  adoption 
of  the  fourth  Defendant,  the  answer  stated,  that  the 
adoption  (the   fact   of   which   was   admitted   in   the 
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1866.  plaint)  took  place  in  January^  183G,  when  he  was 
Appovikr  five  years  old,  and  before  the  performance  of  his 
EamaVuba  tonsure;and  that  he  being,  at  the  time  of  filing  the 
AiYAN.  answer  in  1856,  twenty-five  years  old,  the  interval 
since  the  adoption  was  t\renty  years,  and  exceeded 
twelve  years,  after  which  lapse  of  time  an  adoption 
was  unimpeachable.  The  answer  further  stated,  that 
the  deed  of  division  in  1806  was  passed  simply  in 
order  to  evade  the  demands  of  Creditors,  but  was  not 
effectuated ;  and  that,  after  the  pressure  of  the  Cre- 
ditors had  ceased,  the  parceners  cancelled  the  deed  of 
1806,  and  agreed  by  the  deed  or  agreement  of  1830 
to  hold  and  enjoy  the  property  in  six  shares,  and  to 
live  separatly ;  that,  conformable  to  that  agreement, 
the  perceners,  by  the  deed  of  the  *z2nd  of  March, 
1834,  divided  the  property  into  six  shares,  and  thence- 
forward held  and  enjoyed  the  same  in  severalty  ac- 
cordingly, and  had  ever  since  lived  separately,  and 
paid  fiscal  dues  separately.  That  after  the  division 
of  1834  a  dispute  arose  among  the  parceners  in 
regard  to  the  house  grounds,  and  that  an  agreement 
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port  of  the  validity  of  the  adoptions  impeached  by 
the  plaint ;  and  averred,  with  reference  to  the  alle- 
gation of  the  Appellant,  that  he  was  a  Dwamush-  ram/sdbba 
yayana^  or  h^ir  of  two  fathers,  that  the  claim  was      Aiyak. 
untenable. 

The  answer  of  the  fifth  Defendant  relied  upon  the 
Begulation  of  Limitations,  and  insisted  upon  the 
validity  of  his  own  adoption,  as  conformable  to  the 
custom  of  the  southern  countries,  to  adopt  nephews 
(sisters'  sons),  the  validity  of  the  second  Defendant's 
adoption,  which  stood  on  the  same  footing,  being 
admitted  by  the  Appellant.  lie  claimed  also  the 
benefit  of  the  fourth  Defendant's  answer,  as  a  suffi* 
cient  defence  against  the  Appellant's  claim. 

The  answer  of  the  third  Defendant  relied  on  the 
agreement  for  partition  of  1830,  to  which  her  deceased 
husband  and  the  five  other  parceners  were  parties ; 
the  subsequent  agreement  of  1834,  and  upon  the 
continuous  enjoyment  of  the  property,  accord- 
ing to  the  division  of  1834,  down  to  the  com- 
mencement of  the  Appellant's  suit.  She  relied  also 
on  admissions  of  her  title  to  one-sixth,  made  by 
the  Appellant,  in  the  course  of  various  proceedings 
before  the  Officers  of  Revenue.  She  denied  the 
alleged  adoption  of  Sitaramien  when  under  pol- 
lution; and  she  averred  that  in  February^  1834, 
when  her  husband,  Ramakislnien^  was  laid  up  with 
illness,  he,  in  his  own  proper  person,  made  the 
adoption  as  declared  by  SustraSy  and  died  subse- 
quently. She  denied  also  the  legality  of  the  claim 
of  the  Appellant  to  be  Dwamushijayanay  or  son 
of  two  fathers,  and  stated  that  the  custom  of  Dwa- 
musAyayanay  did  not  exist  in  the  District  where  the 
family  property  lay,  and  that  the  Appellant  could  not 
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1866.       on  such  ground  lay  claim  to  a  moiety  of  the  estatCr 
Ar^^^  This  Defendant  claimed  also  the  benefit  of  the  answer 

Rama'^Subba  ^*  *^®  ^^^^^^  Defendant. 
AiYAK.  The  cause  was  heard  by  the  Principal  Sudder  Ameen 
f)i  Tlnnevelly  {T,  Sundara  Charlu\  and  on  the  14th 
of  September^  1857,  the  plaint  was  dismissed.  The 
Sudde7'  Ameen  was  of  opinion,  that  whatever  might 
have  been  the  nature  or  character  of  the  alleged  divi- 
sion of  1806,  the  division  of  1834  was  binding  on  the 
Appellant,  by  whom  it  had  been  executed  in  proprid 
persona,  by  affixing  his  own  mai-k,  and  not  by 
his  guardian,  as  was  the  ease  with  the  agreement  of 
1830.  It  was  observed  by  the  Sudder  Ameen  that  the 
Appellant  was  of  the  age  of  discretion  at  the  time  of 
entering  into  the  agreement  ef  1834  ^  that  in  the 
Exhibit  XVII.,  which  was  a  petition  presented  by  the 
Plaintiff  to  the  Taluq  authorities,  he  admitted  the 
division  of  the  property  into  six  shares  by  the  agree- 
ment of  1834,  and  also  the  fact  that  some  of  the  Iand» 
were  afterwards  enjoyed  in  common,  and  that  some 
were  divided  and  lenjoyed  in  six  shares  >  that  under 
these  circumstances  the  Plaintiff  and  the  first,  second^ 
and  third  Defendants,  and  the  fathers  of  the  fourth 
and  fifth  Defendants,  becan>e  divided  members  ;  that 
notwithstanding  the  statement  of  the  Plaintiff  at  the 
hearing,  that  the  six  sharers  did  not  under  the  division 
of  1834  enjoy  any  portion  of  their  respective  shares, 
or  the  produce  thereof,  and  that  he  the  Plaintiff  en- 
joyed a  greater  share,  such  illegal  enjoyment  could  be 
of  no  prejudice  to  the  shares  of  the  lawful  copar- 
ceners, and  could  confer  on  tho  Plaintiff  no  title  to  a 
greater  share  to  which,  under  the  Hindoo  law,  he 
could  not  become  entitled,  for  that,  according  to  the 
text  of  the  Hindoo  law,  a  person  who  for  ten  year* 
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lived    separately,   and    performed  ceremonies    sepa-        ^f^^ 
rately,  must  be  considered  as  divided,  and   that   the     ArroviEii 
riaintiff  had  in  his  deposition  admitted  that  ever  since  ram/sub^i. 
the  division  of   1834  the  parceners   had  lived  sepa-      Aitan. 
rately,  and  performed  the  anniversaries,   death,  ifcc, 
separately.     As  regarded  the  adoptions  of  the  fourth 
5ind  fifth  Defendants,  to  which  the  Appellant  took 
exception,   the  Judge  held   that  all  these  adoptions 
were  valid  by  the  Hindoo  law.     As  to  ihe  adoption  of 
Silaramien^  which  was  impeached  on  the  ground  of 
its  having  been  made  by  the  third  Defendant  while 
under  pollution  after  her  husband's  death,  the  Sudder 
Ameen  considered  it  proved  that  this  adoption  was 
not   made   by   the  third  Defendant   at  all,   but  by 
her  husband,    RatnaJc/stnien^  himself,  shortly   before 
his  death,  and  he  held  that  as  Sitarafnien  was  dead, 
the  third  Defendant,  as  the  widow  of  RamaHstnien^ 
was  a  parcener  under  the  division  of  1831,. 

The  Appellant  appealed  to  the  Ziltak  Court  of  Tin* 
nevellff.  The  appeal  was  heard  before  Mr.  E.  Stort/^ 
the  Civil  Judge,  and  the  decree  of  the  Court  below 
affirmed,  on  the  21st  of  Mai/^  1858.^  The  judgment  of 
Ihe  Zillah  Court  proceeded  on  the  ground  that  the  Ap- 
pellant was,  by  his  own  showing,  seventeen  years  of  age 
at  the  date  of  the  division  in  March^  1 8  34,  and,  not  being 
a  ward  of  Court,  became  of  ago  when  sixteen ;  that 
the  division  of  1 83 1  was  shown  to  have  been  acted  upon 
by  all  parties,  including  the  Appellant ;  that  all  the  im* 
peached  adoptions  took  place  more  than  twelve  years 
prior  to  the  institution  of  the  suit,  and  could  not,  there* 
fore,  after  such  a  lapse  of  time,  be  brought  in  to  question  ; 
that  the  equality  or  inequality  of  the  division  of  1834 
was  of  no  moment,  and  that,  as  the  Appellant  had  not 
proved  his  own  title  ta  the  shares  of  the  third,  fourth, 
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1866.       and  fifth  Respondents,  it  mattered  not  whether  their 
Appotibr    defence  had  or  had  not  been  substantiated. 
Rama^'subba      From   this  decree  the   Plaintiff  appealed   to   the 
AiYAN.      Sadder  Dcwanny  Adawlut  at  Madras. 

On  the  26th  of  Aprils  1860,  that  Court,  consisting 
of  Messrs.  Frere^  Strange^  and  Beauchampy  pronounced 
the  Court's  decree;  after  stating  the  facts  of  the  case,  the 
Court  delivered  their  judgment  upon  the  question  of 
division  in  1834,  in  the  following  terms : — **  After 
hearing  argument  on  either  side,  the.  Court  consent 
to  extend  their  investigation  to  the  consideration 
of  the  various  other  points  of  law  embraced  in  the 
case,  namely,  the  circumstances  of  the  family  as 
to  division,  and  the  validity  of  the  disputed  adop- 
tions. It  is  attempted  on  the  part  of  the  Plain- 
tiff's Counsel  to  maintain  his  rights  under  the  alleged 
division  of  1806.  The  Court,  however,  view  the  plea 
as  untenable.  It  is  not  in  accord  with  the  form  in 
which  the  plaint  has  been  drawn  up,  which  puts  the 
family  forward  as  virtually  undivided,  and  calculates 
the  shares  as  consisting  of  six  equal  parts.  It  is 
pleaded  that  the  Plaintiff  is  not  bound  by  the  arrange- 
ment of  1834,  on  the  ground  that  he  was  then  a 
minor.  This  plea  has  been  negatived  in  the  Lower 
Courts,  it  having  been  found  by  the  Exhibit  XIX.  that 
the  Plaintiff  had  accounted  himself  twenty-nine  years 
of  age  in  1846,  which  would  show  him  to  have  been 
more  than  sixteen  years  old,  or  in  his  majority,  in 
1834.  The  Court  observe  also  that  in  the  years  1845, 
1846,  and  1847,  the  Plaintiff  has  spoken  of  the  divi- 
sion of  1834  as  a  transaction  in  which  he  had  been 
concerned,  and  has  stated  that  it  had  in  part  been 
carried  out,  as  appearing  by  the  Defendant's  Exhibits 
XYIL  and  XIX.,  and  Plaintiff's  Exhibit  Z,  so  that 
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the  Plaintiff  is  precluded  now  from  disputing  the  1866. 
fact  or  questioning  his  liabilities  under  it.  At  the  Appoviee 
hearing  of  this  appeal  the  objection  taken  to  the  rama^Subda 
adoption  of  Sitaramien  has  been  withdrawn,  and  it  Aiyan. 
is  found  that  on  previous  occasions,  namely,  in  the 
aforesaid  Exhibits  XVII.  and  Z,  the  Plaintiff  has  re- 
cognized this  adoption.  The  fact  of  the  family  being 
in  a  divided  state  furthermore  vests  this  share  in  the 
third  Defendant,  whatever  may  be  said  of  the  adop- 
tion of  Sitaramien^  who  has  demised.  The  adoption  of 
the  fourth  and  fifth  Defendants  occurred  in  the  years 
1837  and  1842  respectively.  In  the  Exhibit  Z,  dated 
in  1847,  the  Plaintiff  has  mentioned  that  illegal  adop- 
tions had  been  made  in  the  family,  but  without  speci- 
fication of  such  adoptions.  It  appears,  however,  that 
on  a  previous  occasion,  namely,  in  1846,  the  Plaintiff 
admitted  these  parties  to  be  shareholders,  as  shown 
by  Exhibit  XIX.,  without  in  any  way  objecting  to 
their  position  in  the  family ;  and  in  Exhibit  XXVI., 
which  is  a  family  tree  made  use  of  by  Plaintiff,  their 
names  appear  as  members  of  the  family.  The  Court 
is  of  opinion,  that  the  Plaintiff  is  precluded  from 
challenging  these  adoptions,  by  his  own  past  acqui- 
escence therein.  The  second  Defendant  has  demised  ; 
but  as  his  share  forms  the  subject  of  the  appeals 
Nos.  191  and  192  of  1859,  it  is  not  necessary  to  deal 
therewith  in  the  present  suit.  The  Court  so  far 
amend  the  decrees  below  as  to  award  to  the  Plaintiff 
a  sixth  share  in  the  villages  mentioned  in  the  Exhibit 
XLII.  as  still  undivided.  The  Plaintiff's  suit  having 
been  based  upon  a  misrepresentation  of  his  title,  and 
it  not  appearing  that,  had  he  confined  his  demands  to 
so  much  as  was  really  his  due,  compliance  therewith 
would  have  been  refused  by  the  Defendants,  the  Court 
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i$oi5.       resolve  to  charge  the  Plaintiff  with  the  whole  costs 

AproviER    of  the  suit." 

Bama^Subba      The  Appellaat  applied   to    the   Sadler  Dewa?iny 

AiYAN.      Aduwlut  for  a  review  of  the  above  judgineat,  but 

the  petition  was  rejected  by  an  Order,  dated  the  5th 

Sejjteniber,  1860. 

From  the  above  decree  and  the  Order  of  the  Sadder 
Court  of  Midras^  refusing  a  review  of  judgment,  the 
present  appeal  was  brought 

Mr.  TF.  W.  AfackesoHj  for  the  Appellant : 

The  question  of  disability  arising  from  infancy  raised 
in  the  Court  below  is  abandoned.  Tlic  principal  points 
now  relied  on  are,  first,  as  to  the  effect  of  the  allegc»d 
deed  of  partition  made  in  the  year  1834.  Upon  this 
question,  it  is  submitted,  the  Courts  in  India  pro* 
ceeded  in  their  judgments  on  a  false  basis,  namely, 
that  there  was  a  complete  and  valid  division  by  the 
deed  made  in  the  year  1831.  Such  was  not  the 
case  ;  no  entire  division  of  the  family  property  was 
made  by  metes  and  bounds,  and  the  evidence  shows 
the  deed  did  not  operate  as  a  complete  division.  It 
has  been  ruled  by  the  Courts  in  Indian  that  the  mere 
fact  of  the  registry  of  an  estate  in  separate  portions  is 
not  conclusive  of  the  fact  of  division.  A  partial  and 
incomplete  division  is  no  division  at  till.  Strangers 
Hindu  Law,  Vol.  I.  pp.  195,  209  [2nd  Ed.].  Slranjc's 
Hindu  Law,  Vol.  IL,  p.  387.  1  W.  I£.  Macnaghten's 
Princ.  of  Hindu  Law,  p.  53.  Doc  dcnu  Remmaui  Scat 
V.  Bulrain  C/iunder  («),  Prawnklsscn  Mittcr  v.  Sree- 
mutty  liamsoondrg  Dossce  (6).     The  mere  execution 

(d)  Morton's  Hop.  80. 

(b)  1  Fulton's  E3p.,  110,  autl  soo  authorities  collected  on  this 
point,  6  Moore's  Ind.  App.  CasoB;  5 10. 
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of  a  deed  of  dinsion,  therefore,  if  not  acted  upon,       ^^ 
cannot  alter  the   condition   of  an  undivided  family.     ArroviKi? 
The  Hindoo  law  recognizes  no  arrangement    aa  con-  r^jj/subba 
stituting  a  divided  status^   nothing  short  of  entering      Aiyan. 
upon  the  enjoyment  of  the  respective  shares,  and  that 
under  a  valid  division.     Here  the  deed  of  1834  of 
the  intended  division,  having  been  only  partially  acted 
upon,  IS  void.     Moreover,  the  intended  division  was 
unequal,  which  also  invalidates  the  partition. 

Secondly,  with  regard  to  the  alleged  adoption  of 
the  fourth  and  fifth  Respondents,  It  is  submitted  that 
there  is  no  evidence  to  support  that  fact,  but  if  so, 
they  were  invalid  in  law.  There  can  be  no  adoption 
of  a  sister's  son.  Strangers  '^  Manual  of  Hindu  Law," 
p.  22,  vars.  84  and  86.  [2nd  Ed.]  "  Trine,  of  Hindu 
and  Mohammadan  Law,"  p.  70,  by  IF.  Macnaghten 
[Ed.  by  H.  H.  Wilson].  Sutherland  On  Adoption, 
p.  35.  Strangers  Hindu  IjRW,  Vol  I.  pp.  83,  84. 
[2nd  Ed.]  Ramalinga  Pilld  v.  Sadusitm  Pilldi  (a). 
Narasammdl  v.  Balardmdchdrlu  (b).  The  adopted 
must  be  one  who  might  have  been  issue  of  the  adopter, 
as  the  child  of  one  whom  the  adopter  might  have 
married.  Strangers  Hindu  Law,  Vol.  L,  p.  83.  The 
objection  as  to  tonsure  having  taken  place  before 
adoption  is  now  also  abandoned.  As  a  general  rule, 
tonsure  places  a  son  inextricably  in  his  family,  but 
investiture  prevents  adoption.  Strangers  "  Manual  of 
Hindu  Law,"  p.  26.  SutJierland  On  Adoption,  p.  124. 
Strangers  Hindu  Law,  Vol.  L,  p.  89. 

Again,  the  decree  is  wrong,  as  the  Appellant  is 
entitled  as  Dwyamushyayana^  or  son  of  two  fathers, 
to  seven-twelfths  instead  of  one-sixth,  as  decreed  by 
the  Sadder  Court.     As  a  general  rule,  the  adopted  sou 

{a)  9  Moore's  Ind.  App.  Cases,  510. 
\h)  1  Stoke's  Mad.    H.  C.  Ef  vs.,   420. 
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1866.       cannot  bo  heir  in  his  natural  family,  but  only  to  his 

Affotibb    adopted  father  ;  but  it  is  otherwise  where  the  natural 

Baw/subba  ^^^  adoptive  fathers   agree   that  the  adopted    shall 

AiTAN.     retain  his  natural  rights,  or  belong  to  both  fathers.     If 

a  man  having  two  sons  gives  away  one,  and  his  other 

son  die,  and  their  issue  fail,  the  adopted  son  may 

resume  hia  natural  rights.     Sutherland  On   Adoption, 

pp,  127,  187. 

Mr.  Prendergast^  for  the  third,  fourth,  and  fifth 
Respondents : 

The  family  of  the  parties  to  the  suit  was  a  divided 
family.  The  right  to  impugn  the  validity  of  the 
partition  deed  of  1831,  if  any  error  existed,  which  is 
denied,  was  barred  by  lapse  of  time  under  the  law  of 
limitation,  as  well  as  by  the  acquiescence  of  the  parties 
before  the  commencement  of  the  suit.  The  partition 
made  in  1834  was  made  with  the  personal  concur- 
rence of  the  Appellant,  who,  it  is  acknowledged,  at  that 
time  was  under  no  legal  disability.  He  is,  moreover, 
as  appears  from  the  evidence,  estopped,  by  his  own 
acts  and  declarations  subsequent  to  the  partition, 
from  impugning  its  validity.  With  regard  to  the 
adoptions  which  the  Appellant  impugns,  the  evidence 
in  the  cause  is  sufficient  to  establish  their  validity  ; 
but  if  the  Appellant  had  any  right  to  question  their 
validity,  such  right  is  barred  by  the  lapse  of  time 
before  the  comn^encement  of  the  suit.  The  decree, 
therefore,  of  the  Sudder  Dewanny  Adawlut  was 
in  all  respects  just  and  proper,  and  ought  to  be 
affirmed,  and  this  appeal  dismissed  with  costs. 

The  Eight  Hon.  Lord  Westbury  : 

This  is  an  appeal  brought  fi-om  a  decree  of  the  Sud- 
der Court  at  Madras^  which  affirmed  the  decree  of 
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the  Zillak  Court  of    Tinnevclly^  which  itself  affirmed        ^^^^• 
the  original  decree  of  the  Sudder  Ameen  of  that  Dis-     Appovier 
trict.     It  is,  therefore^  an  appeal  from  three  decrees,  rama  Subba 
unanimous  in  rejecting  the  claim  of  the  Appellant.  Aiyaw. 

The  present  appeal  is  founded  upon  an  allegation 
that  certain  property  (shares  in  which  are  claimed  by 
the  Appellant)  continues  the  undivided  property  of 
the  family  of  which  the  Appellant  was  a  member, 
and  which  was  originally  an  undivided  family.  Tho 
foundation  of  the  defence  to  the  Appellant's  claim  is 
an  instrument,  which  we  will  call,  for  the  present 
purpose,  a  deed  of  division,  dated  the  22nd  of  March^ 
1834. 

Certain  principles,  or  alleged  rules  of  law,  have 
been  strongly  contended  for  by  the  Appellant.  Ono 
of  them  is,  that  if  there  be  a  deed  of  division  between 
the  members  of  an  undivided  family,  which  speaks  of 
a  division  having  been  agreed  upon,  to  be  thereafter 
made,  of  the  property  of  that  family,  that  deed  is 
ineffectual  to  convert  the  undivided  property  into 
divided  property  until  it  has  been  completed  by  an 
actual  partition  by  metes  and  bounds. 

Their  Lordships  do  not  find  that  any  such  doctrine 
has  been  established ;  and  the  argument  appears  to 
their  Lordships  to  proceed  upon  error  in  confounding 
the  division  of  title  with  the  division  of  the  subject,  to 
which  the  title  is  applied. 

According  to  the  true  notion  of  an  undivided  family 
in  Hindoo  law,  no  individual  member  of  that  family, 
whilst  it  remains  undivided,  can  predicate  of  the  joint 
and  undivided  property,  that  he,  that  particular  mem- 
ber, has  a  certain  definite  share.  No  individual 
member  of  an  undivided  family  could  go  to  the  place 
of  the  receipt  of  rent,  and  claim  to  take  from  the 

VOL.  XI.  L 
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1866.  Collector  or  receiver  of  the  rents,  a  certain  definite 
AppoviER  share.  The  proceeds  of  undivided  property  must  be 
_  ^'  brought,  according  to  the  theory  of  an  undivided 
AiYAN.  lanuly,  to  the  common  chest  or  purse,  and  then  dealt 
with  according  to  the  modes  of  enjoyment  by  the  mem- 
bers of  an  undivided  family.  But  when  the  members 
of  an  undivided  family  agree  among  themselves  with 
regard  to  particular  property,  that  it  shall  thenceforth 
be  the  subject  of  ownership,  in  certain  defined  shares, 
then  the  character  of  undivided  property  and  joint 
enjoyment  is  taken  away  from  the  subject-matter  so 
agreed  to  be  dealt  with ;  and  in  the  estate  each  mem- 
ber has  thenceforth  a  definite  and  certain  share,  which 
he  may  claim  the  right  to  receive  and  to  enjoy  in 
severalty,  although  the  property  itself  has  not  been 
actually  severed  and  divided. 

With  reference  to  the  cases  in  the  Madras  High 
Court  which  have  been  relied  upon  by  the  Appellant, 
we  believe,  upon  an  examination  of  them,  that  there  is 
not  to  be  found  in  any  one,  clearly  and  affirmatively, 
the  doctrine  contended  for  with  reference  to  an  agree- 
ment for  the  conversion  of  joint  ownership  into 
separate  ownership,  namely,  that  such  agreement  is 
of  no  effect  to  convert  an  undivided  family  into  a 
divided  family  without  an  actual  partition. 

In  the  last  case  cited  and  relied  upon  by  the 
Appellant,  decided  in  the  month  of  February ^  1865, 
in  the  High  Court  at  Madras^  that  Court  refuses  to 
assent  to  the  doctrine  that  nothing  short  of  an  absolute 
partition  by  metes  and  bounds  in  the  lifetime  of  the 
different  members  will  make  the  shares  of  the  pro- 
perty divided. 

Undoubtedly  their  Lordships  would  be  unwilling 
to  reverse  any  rule  regarding  property  which  had  been 
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long  and  consistently  acted  upon  in  the  Courts  of  the       1^66. 
Presidency,  but  it  is  impossible  for  them  here  to  come     Appovier 
to  the  conclusion  that  the  doctrine  contended  for  by  ram/subba 
the  Appellant  is  to  be  considered  a  rule,  which  has      Aiyan. 
been  so  accepted    or  acted   upon   by   those   Courts, 
Upon  an  examination  of  the  cases,   it  will  be  found 
that  in  some  the  deed  of  partition  was  not  attended 
by  any  subsequent  act,  and  had  been  repudiated  by 
subsequent  conduct  of  the  parties  ;  and  in  another  of 
the  cases  cited,  where  there  had  been  a  decree  of 
partition,  it  seems  that  the  decree  of  partition  had 
been  abandoned. 

If,  then,  the  rules  derivable  from  the  true  theory  of 
an  undivided  family  are  such  as  we  have  described,and 
are  not  at  variance  with  any  settled  course  of  legal 
decision, — ^let  us  apply  those  rules  to  the  deed  upon 
which  this  case  in  reality  depends. 

The  Appellant  admits  that  the  deed  was  operative 
with  regard  to  a  certain  number  of  villages,  because, 
he  says,  those  were  actually  divided ;  but  he  con- 
tended it  was  not  a  deed  which  made  the  family  a 
divided  family  with  regard  to  the  rest  of  the  villages, 
because  it  has  not  been  followed  by  actual  partition. 

It  is  necessary  to  bear  in  mind  the  twofold  applica- 
tion of  the  word  "  division."  There  may  be  a  division 
of  right,  and  there  may  be  a  division  of  property ; 
and  thus,  after  the  execution  of  this  instrument,  there 
was  a  division  of  right  in  the  whole  property,  although, 
in  some  portions,  that  division  of  right  was  not  in- 
tended to  be  followed  up  by  an  actual  par.tition  by 
metes  and  bounds,  that  being  postponed  till  some 
future  time  when  it  would  be  convenient  to  make  that 
partition. 

The  deed,  after  dealing  with  the  villages  that  were 
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1866.  intended  at  once  to  be  the  subject  of  an  actual  parti- 
A.PPOVIEE  tion,  proceeds  thus : — "  But  inasmuch  as  it  is  not 
Ram/subba  iiit^nded  to  divide  now" — What  is  the  meaning  of 
ArvAN.  the  words,  "  divide  now  ?"  Clearly,  to  make  the 
same  partition  of  the  villages  that  follow  as  had  pre- 
viously been  directed  to  be  made  of  the  villages  which 
precede.  '^  But  inasmuch  as  it  is  not  convenient  to 
divide  now  our  moiety  of  the  villages"  (then  follows 
an  enumeration  of  the  villages),  "  we  shall  divide 
every  year  in  six  shares  the  produce  of  them,and  enjoy 
it,  after  deducting  the  Cirkar  /cist  and  charges  on  the 
villages."  Nothing  can  express  more  definitely  a 
conversion  of  the  tenancy,  and  with  that  conversion  a 
change  of  the  status  of  the  family  quoad  this  property. 
The  produce  is  no  longer  to  be  brought  to  the  common 
chest,  as  representing  the  income  of  an  undivided 
property,  but  the  proceeds  are  to  be  enjoyed  in  six 
distinct  equal  shares  by  the  members  of  the  family, 
who  are  thenceforth  to  become  entitled  to  those  definite 
shares.  Thus — using  the  language  of  the  English 
law  merely  by  way  of  illustration — the  joint  tenancy 
is  severed,  and  converted  into  a  tenancy  in  common. 

Then,  if  there  be  a  conversion  of  the  joint  tenancy 
of  an  undivided  family  into  a  tenancy  in  common  of 
the  members  of  that  undivided  family,  the  undivided 
family  becomes  a  divided  family  with  reference  to  the 
property  that  is  the  subject  of  that  agreement,  and  that 
is  a  separation  in  interest  and  in  right,  although  not 
immediately  followed  by  a  de  facto  actual  division  of 
the  subject-matter.  This  may  at  any  time  be  claimed 
by  virtue  of  the  separate  right. 

The  words  with  which  this  instrument  of  the  22  nd 
of  Marchj  1834,  concludes,  manifest  an  intention  to 
become  divided,  for,  after  expressing  that  they  have 
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already  divided  the  silver  and  brass  utensils,  the  parties       186«. 
use   these  words  : — ^^  We    have  henceforward  no  in-     AppovTkr 
terest  in  each  other's  effects  and  debts  except  friend-  rama^Slbija 
ship  between  us."  We  find,  therefore,  a  clear  intention      aiyax. 
to  subject  the  whole  of  the  property  to  a  division  of 
interest,  although  it  was  not  immediately  to  be  per- 
fected by  an  actual  partition. 

We  have  examined  the  whole  of  these  papers  with 
great  anxiety  'and  care ;  we  have  been  very  mucli 
assisted  by  the  arguments  at  the  Bar ;  and  by  the  able 
manner  in  which  the  cases  on  both  sides  have  been 
prepared.  We  have  no  doubt  of  the  true  principle 
which  is  applicable  to  the  matter,  or  of  the  legal  effect 
of  this  deed  of  Marahy  1834,  It  operated  in  law  as 
a  conversion  of  the  character  of  the  property  and  an 
alteration  of  the  title  of  the  family,  converting  it  from 
a  joint  to  separate  ownership,  and  we  think  the  con- 
clusion of  law  is  correct,  viz.,  that  that  is  sufficient 
to  make  a  divided  family,  and  to  make  a  divided  pos- 
session of  what  was  previously  undivided,  without  the 
necessity  of  its  being  carried  out  into  an  actual  par- 
tition of  the  subject-matter. 

Upon  all  these  grounds  we  concur  with  the  deci- 
sions of  the  Courts  below,  and  we  think  it  right  to 
advise  Her  Majesty  to  dismiss  this  appeal,  and  to 
dismiss  it  with  costs. 

As  the  Appellant  admitted,  with  great  propriety, 
that,  provided  the  conclusion  of  their  Lordships  was 
that  the  property  was  divided,  then  the  shares  which 
he  now  claims  have  followed  a  course  of  descent  with 
which  he  has  no  right  whatever  to  interfere, — we  say 
nothing  upon  the  question  of  adoption.  Her^Majesty's 
Order  will  merely  confirn^  the  decree  of  the  Court 
below. 
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ASHRUFOOD        DOWLAH        AhMED  \ 

HossEiN  Khan  Bahadoor,  aud  |  Appellants^ 

Wazeeroo^  N18SA  Beguh        - ) 

AND 

Hydbr    Hossein    Khan,     alias)         ^        ^    /« 
AcHBY  Sahib        -        -        -  j        uesponaent. 

On  appeal  from  the  Court  of  the  Judicial 
Commissioner  of  Oude. 

25th  Nov,,    xHE  suit  out  of  which  this  appeal  arose  was  origi- 

1866.       nally  brought  in  the  Civil  Court  at  Lucknow^  by  the 

According  Appellants,  the  son  and  daughter,  and,  as  suoh,  claim- 

medaniawr  ii^g  ^s  solo  joint  heirs  of  Nawab  Ameenood  Dowlah^ 

tiiepresump-  deceased,  formerly   Vizier  and  Prime  Minister  of  the 

mac^rfrom     late  King  of    Oudey   against  the   Respondent,    who 

marriage, 

bedandwhiUt      *  Present:   Members  of  the  Judicial   Committee — The   Right 
the  marriage  Hon.  Lord  Westbury,  the  Right  Hon.  Sir  James  William  Colvile, 
olrthewo^  and  the  Right  Hon.  Sir  Edward  Vaughan  Williams, 
is  taken  to  be      Assessor , — The  Right  Hon.  Sir  Lawrence  Peel, 
the  husband's 
child  :  but  this  ^ 

presumption  is  not  ante-dated  by  relation  An  ante-nnptial  child  is 
illegitimate ;  a  child  bom  ont  of  wedlock  is  illegitimate,  but  if  acknow- 
ledged by  the  father  he  acquires  the  statu8  of  legitimacy.  Such  acknow  - 
ledgment  may  be  express  or  implied,  directly  proved  or  presumed. 

By  the  same  law,  the  denial  of  a  son  eitiier  of  Nikalee  (regular),  or 
Mootahar  (irregular)  marriage  after  an  established  acknowlec^:ment,  is 
untenable,  though  supported  by  a  deed  of  disclaimer  and  repudiation 
by  the  father. 

Suit  by  the  son  and  daughter  of  ^.,  a  Mahomedan  of  the  Sheah  sect, 
claiming  as  his  sole  heirs,  for  a  declaration  of  the  illegitimacy  of  B,, 
who  claimed  to  bo  also  a  son  of  ^.,  and  co-heir,  as  the  issue  of  a 
Moottah,  or  inferior  marriage,  and  as  having  been  acknowledged  by  ^.  in 
his  lifetime  as  his  son.  Such  marriage  not  having  been  proved  to  have 
taken  place  previous  to  the  birth  of  B,  and  the  acknowledgment  of 
the  sonship  not  being  satisfactorily  proved,  held  by  the  Judicial  Com- 
mittee, reversing  the  decision  of  the  Court  of  the  Judicial  Commissioner 
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claimed  to  be  a  son  of  the  deceased  Nawaby  and  as 
such  a  co-heir  with  the  Appellants,  to  establish  their 
right  of  inheritance  and  a  declaration  of  the  Respon- 
dent's illegitimacy. 

The  parties  were  Mahomedans  of  the  Sheah  sect. 
The  Eespondent  claimed  to  be  a  son  of  the  Nawab 
Ameenood  Dewlah^  but  the  Appellants  alleged  that 
he  was  illegitimate ;  he,  however,  relied  on  a 
Moottah  (or  irregular)  marriage  of  his  mother  with 
the  Nawab^  and  his  consequent  birth  in  wedlock, 
and  insisted  that  the  Nawab  had  in  his  lifetime 
acknowledged  him  as  his  son ;  and  he  further  relied 
on  a  decision  of  the  Civil  Judge  at  Luchnow  in  a 
summary  suit  for  the  administration  of  the  goods 
of  the  Nawab^  under  the  Acts,  Nos.  XIX.  and  XX. 
of  1841  and  X.  of  1851,  by  which  he  had  obtained 
a  certificate  of  joint  administration  and  title  with  the 
Appellants,  subject  to  their  right  to  bring  a  suit  to 
prove  his  illegitimacy.  The  Appellants  denied  the 
Moottah  marriage,^  and  the  declaration  and  acknow- 
ledgment by  the  Nawab  of  the  Eespondent  as  his  son, 
and  they  set  up  and  relied  on  a  deed  of  disclaimer 
and  repudiation  of  the  Respondent,  executed  by  the 
Nawab  in  his  lifetime,  denying  that  the  Eespondent 
was  his  son,  which  deed  was  proved  in  the  suit. 

The  suit  was  tried  and  a  verdict  given  by  a  Pun- 
chat/etj  acting  as  a  jury,  the  coustitution  of  which  waa 
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of  Oudey  that  J5.  was  not  intitled  to  any  share  of  the  property  of  A,, 
notwithstanding  that  he  had  been  put  in  possession  of  a  third  by  a 
decree  in  a  summary  suit  for  the  administration  of  A* 8  estate. 

Held  also  that  the  onus  of  proof  of  his  illegitimacy  was  upon  the 
Flaintifis  in  such  subsequent  suit. 

Where  a  summary  suit  is  instituted  to  enforce  a  claim  to  possession 
of  property,  and  the  question  in  dispute  necessarily  involves  the  right, 
the  Claimant  ought  to  be  directed  at  once  to  proceed  in  a  regular  suit, 
and  not  to  be  left  to  proceed  under  the  Acts,  Nos.  XIX.  and  XX.  of 
1841,  and  X.  of  1851,  which  do  not  determine  the  right,  but  only  give 
possession  to  the  prima  facie  heirs. 
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18««.  thus  described  by  the  Civil  Judge  :  "  Each  party 
AsTiBiTFooD  named  teu,  and  thus  we  had  an  array  of  twenty  of 
the  first  Mahomcdans  at  Lucknow^  including  the 
Iligh  Priest  and  another  Priest  of  high  authority. 
Challenges  were  allowed  till  only  five  remained  on 
each  side,  and  every  man  of  this  panel,  ten  in  all, 
was  mutually  approved  by  the  parties."  The  fact  of 
a  Moottah  marriage,  by  the  Nawab^  with  the  Bespon- 
dent's  mother^  a  person  of  low  station  in  life,  and 
originally  one  of  his  menial  servants,  was  established, 
but  there  was  a  failure  of  proof  that  such  marriage  . 
preceded  the  birth  of  the  Respondent ;  the  effect  of 
the  evidence  upon  that  point,  as  well  as  upon  the 
question  of  his  acknowledgment  by  the  Nawdb^  and 
of  the  deed  of  repudiation,  is  fully  stated  in  their 
Lordships'  judgment.  On  the  four  issues  put  to  them 
on  these  matters  in  the  Court  below,  the  Punchayet 
found,  first,  that  the  3/oo/iaA  marriage  took  place  after 
the  Respondent's  birth ;  secondly,  that  no  acknow- 
ledgment by  the  deceased  Nawath  that  the  Respondent 
was  born  of  his  body  had  been  proved,  according  to 
the  conditions  of  law,  and  that,  therefore,  no  deed  of 
repudiation  was  correct ;  thirdly,  they  found  that  it 
was  not  proved  that  the  Respondent  was  a  son  be- 
gotten of  the  body  of  the  deceased  Nawah  ;  fourthly, 
they  found  that  had  sonship  been  proved  according 
to  law,  then,  after  payment  of  the  marriage  settle- 
ment of  the  Muskoohah  wife,  the  son  would  have 
received  an  equal  share  of  the  residue  with  the  other 
son  ;  but,  by  law,  an  adopted  son  had  no  legal  claim 
to  a  share,  provision  depending  on  the  pleasure  of  the 
heirs.  i 

.    It  appeared  that  the  following  question  was  put  to 
the  High  Priests,  who  were  of  the  jury : — ^What  would 
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constitute  proof  of  sonship,  according  to  the  Sharrah  ? 
and  they  replied,  that  had  the  Natoah  distinctly  stated 
the  Defendant  to  be  his  son,  whether  orally  or  in 
\rriting,  that  would  have  been  conclusive ;  or  had  the 
son  been  the  issue  of  the  Master  by  his  slave  girl, 
that  would  also  create  an  heir;  or  if  ho  was  admitted 
to  his  right  by  the  acknowledgment  of  the  other  heirs 
that  would  suffice. 

The  Civil  Judge,  Mr.  Fraser^  by  his  judgment, 
dated  the  6  th  of  Jime^  18G1,  stated  his  concurrence  in 
and  approval  of  the  verdict  of  the  jury,  as  follows : — ^ 
"  If  in  my  own  opinion,  I  differed  materially  from  these 
findings  on  the  issues,  I  should  still  hesitate  to  touch 
the  unanimous  verdict  of  such  a  strong  body  of  intelli- 
gent and  independent  Mahomedans,  but  as  my  views 
are  substantially  the  same  as  theirs,  I  have  no  hesi- 
tation in  accepting  their  verdict ;''  and  he  decreed 
in  favour  of  the  Appellants,  rejecting  the  claim  of  tho 
Eespondent,  whom  he  declared  illigitimate,  and  can- 
celled the  summary  decision  recognizing  him  as  a  joint 
heir  with  the  Appellants  to  the  late  Vizier^s  estate. 

The  Eespondent  appealed  to  the  Judicial  Commvs- 
sioncr  of  Oude,  and  the  Commissioner,  Mr.  Campbell^ 
by  his  decree,  dated  the  12th  of  Jalt/y  1861,  reversed 
the  decree  of  the  Civil  Judge,  and  held  the  Eespon- 
dent legitimate.  The  material  part  of  his  judgment 
was  in  these  terms  : — *^  In  my  opinion,  in  a  case  like 
this,  both  under  the  well-ascertained  principles  of 
the  Mahomedan  law,  and  in  the  form  in  which  the 
case  came  before  the  Court,  the  onus  of  rebutting 
the  ordinary  legal  presumption  of  legitimacy,  by 
proving  illegitimacy,  lay  entirely  on  the  Plaintiffs. 
The  Punchayet  was  not  a  regular  Jury,  but  a  selected 
body  very  irregularly  constituted,  several  of  them 
having  been  before  mixed  up  in  tho  case,  and  having 
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not  proved  that  there  was  a  marriage  before  birth^ 
and  that  it  is  not  proved  by  legal  witnesses  that  the- 
Appellant  (Defendant  in  the  suit)  was  the  son  of  ther 
deceased— are  of  no  avail.  They  do  not  find  it  proved 
that,  in  fact,  the  Appellant  was  not  the  son  and  was* 
unlawfully  begotten.  The  only  point  they  find  suffi- 
ciently is,  that*  the  deed  of  repudiation  is  correct; 
and  if  by  that  ikey  mean  that  it  is  legally  cffectivOy 
the  question  is^  one  of  law^  not  of  fact.  In  my  opinion^ 
the  question  being,  whether  Iho  AppeHant  is  de- 
ceased's legal  son  or  not,  the  subsequent  deed  oi 
repudiation  is  of  ivo  avail  at  all,  except  as  cvidenco 
affecting  the  testimony  on  the  main  issue,  and  I  can- 
not take  that  deed  as  ground  for  decision.  On  the^ 
other  hand,  as  amatterof  fact,  I  think  it  perfectly  clear, 
that  the  deceased  and  the  Defendant's  mother  cohabited 
continuously  together,  that  the  Appellant  was  bora 
daring  such  cobabitatio% and  that,  while  no  ceremony 
of  marriage  is  proved,  it  .is  certain  that  for  many  years 
(subsequently  to  the  birth)  we  find  the  deceased  and 
the  woman  to  have  been  without  doubt  man  and  wife,- 
and  the  Appellant  brought  up  as  their  son.  The 
question,  then,  is — under  such  circumstances,  does  th(j . 
Mahomcdan  law  presume  a  marriage  before  birth,  or 
rather  before  conception  ?  The  weight  of  authority 
goes  to  show,  that  even  a  Soonee  regular  marriage- 
would  be  presumed  from  .the  cohabitation,  Avithout 
jmy  subsequent  proof  of  marriage.  Infinitely  stronger 
is  the  presumption  of  a  S/ieah  MooUee  marriage, 
backed  by  the  undoubted  subsequent  existonce  of 
mich  a  miirrirtgo.  Both  in  fact  and  in  law,  I  am 
crleav,  that  I  mu^t   presume   that   there  was   such   a 
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iPolation  as  would  constitute  a  Sheah  Moottce  marriage. 
I  find  for  the  Defendant,  and  reverse  the  decree." 

The  present  appeal  was  from  this  decree. 

The  Eespondent  put  in  nt>.  appearance,  the  appeal, 
therefore,  was  heard  ex  parte, 

Mr.  Leiih  (Sir  U.  rainier^  Q.C.,  with  Inm)  for 
the  Appellants, 

The  decree  of  •  the  Judicial  Commissioner  proceeds 
upon  the  fallacious  assumption  that  by  the  Mahomedau 
l^w  a  previous  marriage  with  the  Respondent's  mother 
was  to  bo  presumed  from  continued  cohabitation,  so  as 
tolegitimize issue  born  duringsuch cohabitation.  Hero, 
however,  no  such  cohabitation  was  proved,  previous  to 
the  birth  of  the Eespondeat,  between  his  mother  and 
the  late  Vizier.  Neither  was  it  proved  that  ho  was 
the  son  of  the  Viziei\  His  mother  was  «t  widow,  and, 
therefore,  he  might  have  been  the  son  of  her  deceased 
husband.  Again,  the  jury  found  that  the  Moottuh 
marriage  took  place  after  his  birth,  and  that  fact,  there- 
fore, necessarily  rebuts  the  legal  presumption  of  pa- 
rentage from  cohabitation,  Macnaghtcn  on  '^  Moohum- 
madan  Law,"  p.  58,  which  might  otherwise  arise,  that 
a  marriage  took  place  previous  to  birth,  and  distin- 
guishes the  case  from  Mirza  Qaini  AH  Beg  v.  Mas- 
^ummaut  Hingun  (a)  Khajah  lUdagut  Oolluh  v.  Rai 
Jan  Khartum  (i),  Jeswunt  Sing-jee  Ubhg  Sing-jee  y. 
Jet  Sing-jee  Ubby  Sing-jee  {c).  The  casd  of  Mahomed 
Banker  lloossain  Khan  Bahadoor  v.  Shurfoon  Nissa 
Begum  {d)  is  on  all-fours  with  the  present.  There  this 
Tribunal  held,  that  in  the  absence  of  evidence  of  mar* 

{a)  3  Ben.  Sud.  Dew.  Eep.  152 
[h)  3  Moore's  Ind.  Api>.  Cases,  29n. 
(c)  3  Moore's  lucl.  App.  Ciises,  245. 
{(l)  8  Moox-e's  Ind.  App.  Cases,  1 36s 
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riage,  or  circumstances  of  a  formal  acknowledgment 
sufficient  to  found  a  presumption  of  legitimacy,  such 
legitimacy  could  not  be  presumed.  According  to  Ma- 
homedan  law,  a  marriage  does  not  legitimize  issue  pre- 
viously born.  Legitimacy,  when  impeached,  can  only  be 
established  in  one  of  two  ways,  either  by  showing  that 
the  legal  presumption  of  a  valid  marriage  can  be  de- 
duced from  proved  continuous  cohabitation,  Macnaghten 
on  ^*  Moohummadan  Law,"  p.  58,  or  sexual  intercourse 
commenced  previous  to  the  period  of  conception ;  or, 
on  the  other  hand,  where  there  can  be  no  such  legal 
presumption,  by  proving  an  express  declaration  and 
acknowledgment  by  the  alleged  father  that  the  child 
is  his  son  :  Macnaghten  on  "  Moohummadan  Law," 
pp.  61.  296.  Here  the  Vizier  by  a  deed  expressly 
declared  that  the  Kespondent  was  not  his  son,  but  a 
person  of  unknown  lineage.  All  the  kindness  and 
liberality  shown  by  the  Visier  towards  the  Kespon- 
dent is  accounted  for,  and  referable  to  the  fact  that 
ho  was  the  son  of  the  woman  he  had  married.  The 
onus  of  proving  the  legitimacy,  notwithstanding  the 
proceedings  for  the  certificate  in  the  summary  suit, 
under  Act  No.  XIX.  of  1841,  was  undoubtedly  on 
the  Eespondent,  and  he  has  failed  to  establish  his 
legitimacy.  The  decision  of  the  Judicial  Commissioner 
that  the  onus  probandi  lay  on  the  Appellants,  because 
they  sought  to  set  aside  an  unauthorized  transfer  of 
possession  in  a  summary  suit,  was  erroneous  and  unjust. 

The  consideration  of  their  Lordship's  judgment  was 
reserved,  and  now  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile. 
This   is  an   appeal  from  a  decree  of  Mr.   Camp" 
hell^    made   by   him   when   Chief   Judicial   Commis- 
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sioner  of  Oude^  which  reversed  a  decision  in  favour 
of  the  Appellants,  the  Plaintiffs  in  the  suit,  made 
by  Mr.  Fraser^  the  Civil  Judge  at  Luchnow.  The 
ease  comes  before  their  Lordships  ex  parte^  and, 
difficult  in  itself,  occasions  by  its  being  heard  ex  parte 
an  increase  of  anxiety  and  difficulty.  The  Appel* 
lants  are  son  and  daughter,  and  as  such,  heirs  of 
Ameenood  Dowlah^  Baliadoor^  the  late  Vizier  of  the 
ex-King  of  Oude.  The  Respondent  claims  to  bo 
also  a  legitimate  son,  and  as  such  a  co-heir  of  the 
late  Vizier y  founding  his  claim  on  a  Moottah  mar- 
riage of  his  mother,  and  on  his  birth,  in  due  course, 
as  a  son  conceived  in  wedlock  of  that  marriage.  Ho 
relies  also  on  the  acknowledgment  of  him  for  many 
years  by  the  late  Vizier  as  his  legitimate  son.  The 
Appellants  deny  the  alleged  parentage,  legitimacy, 
and  acknowledgment. 

The  suit  which  gave  rise  to  this  appeal  results 
from  a  precedent  litigation  between  these  parties,  of 
which  some  account  is  necessary  to  a  complete  under- 
standing of  the  cause. 

At  the  time  of  the  Vizier^s  death,  the  Respondent 
was  not  de  facto  a  member  of  his  family,  having  been 
some  time  previously  expelled  by  his  reputed  father, 
the  Vizier^  from  the  house,  and  renounced  as  a  son, 
under  a  suspicion  of  a  grave  offence  imputed  to  him. 
On  that  occasion  the  Vizier  executed  a  formal  instru- 
ment, which  is  described  in  the  suit  as  "a  deed  of 
renunciation,"  declaring  the  Respondent  not  to  be  his 
Bon.  At  the  time  of  the  Vizier^s  death,  the  Respon- 
dent, whatever  his  legal  status^  was  not  de  facto  an 
apparent  heir  of  the  Vizier^  and  the  possession  of 
the  Vizier^s  estate  was,  after  his  death,  in  some  one 
or  more  of  his  undisputed  heirs,    and   no    risk  of 


1866. 
AsnauFOoD 

DoWLAH 

Ahmed 

HOSBSIN 

Khan 
BahadooR 

V. 

Hydeh 
HossEiM 

KUANc 


Digitized  by 


Google 


102 


CASKS   L\   THE   PRIVY   COtJXClt 


1866. 

ashrufood 

Ahmed 

HOBSEIN 

Euan 
Baiiadoor 

V. 

Hyder 
HossEiN 
Kuan. 


disturbance  from  disputes  as  to  possession  seems  to 
have  existed. 

A  portion  of  the  property  appears  from  the  state* 
ments  on  the  record  to  have  consisted  of  Company's 
paper,  indorsed  generally  to  the  heirs  of  the  Vizien 
But  this  state  of  iudorsement  did  not  require  the 
institution  of  a  merely  possessory  suit.  In  this  state 
of  things  the  Respondent  preferred  a  claim  to  bo 
admitted  as  co-heir  to  a  joint  possession  of  the  estate 
of  the  late  Vizier^  and  his  claim  being  disputed  by 
the  Appellants,  this  gave  rise  to  a  summary  suit  to 
enforce  his  claim  to  possession.  If  a  suit  of  this 
kind,  which  cannot  determine  rights,  be  instituted 
where  the  actual  possession  is  quiet^  and  where  the 
question  in  dispute  necessarily  involves  rights,  the 
Claimant  should  at  onco  be  directed  to  proceed  in  a 
regular  suit ;  for  if  he  proceeds  uuder  the  Acts  sub- 
sequently referred  to,  an  expensive  and  inconclusive 
litigation  is  the  probable  result. 

It  is  uiinocossary  to  go  through  the  history  of  this 
previous  litigation  in  detail,  or  to  examine  the  cor- 
rect uess  of  the  course  adopted  in  its  several  stages. 
It  was  attended  with  varying  success,  and  finally 
ended  with  a  decree  of  Colonel  Abbotly  on  appeal, 
in  favour  of  the  liospondent.  That  gentleman,  the 
Commissioner  and  Superintendent  of  the  Luchiow 
division,  after  referring  to  the  Acts  of  the  Indian 
Legislature,  Kos.  XIX.  of  1841,  XX.  of  1841,  and 
X.  of  l85l,  under  one  or  more  of  which  the  sum- 
mary proceeding  was  instituted,  observes  of  them : 
*'They  cannot  determine  right,  but  they  place  the 
prima  facie  heirs  in  possession,  and  leave  the  subject 
to  litigation  in  the  proper  course  of  law."  This  de- 
cision, then,  was  intended  to  establish  a  prima  facie 
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title  in  the  Respondent  as  co-heir,  leaving  the  right 
undetermined;  but  in  this  case  no  prima  facie  title 
exists  distinct  from  the  complete  title  in  dispute,  the 
whole  subject  of  litigation  resting  on  legitimacy  alone. 
The  right  to  that  stains  was  left  undetermined,  and 
was  to  be  decided  in  a  regular  suit,  to  which  the 
Appellants  were  referred. 

In  consequence  of  this  decision,  the  Appellants 
brought  their  suit  in  the  Civil  Court  at  Lticknoio^  on 
the  6th  of  June,  18GI.  The  object  of  the  suit,  as 
it  appears  from  the  plaint,  was  to  be  relieved  from 
tJie  effects  of  that  summary  decree,  and  to  establish 
the  Eespondent's  illegitimacy,  so  that  the  proceeding 
w^ent  on  in  a  somewhat  inverted  order,  arising  from  a 
misunderstanding  of  the  object  of  those  Acts.  The 
plea  is  not  set  out  at  length,  but  an  abstract  of  it  is 
to  bo  found  in  Mr.  Fraser^s  judgment.  The  issues, 
as  also  the  findings,  are  carefully  framed,  and 
evidence  an  accurate  knowledge  of  the  Mahomedan 
law  as  to  legitimacy.  The  first,  second,  and  third 
issues  are  alone  necessary  to  be  stated  here,  as  nothing 
which  affects  the  decision  of  this  appeal  turns  upon 
the  fourth  issue,  which  relates  merely  to  the  share,  if 
legitimate,  and  a  claim  to  maintenance,  if  illegitimate. 
The  first,  second,  and  third  issues  are  as  follows  : — 

First ;  did  Natvah  Amrenood  Dowlah  (deceased) 
contract  Moottah  with  Defendant's  mother  before  op 
after  his  birth  ? 

Second  ;  has  the  deed  of  repudiation  (dated,  23 
Sufur^  1272,  Ilijree)  the  effect  of  cancelling  previous 
acknowledgment  of  Defendant's  legitimacy,  if  such 
were  made  ? 

Third ;  if  Defendant  be  not  a  legitimate  son,  is  he 
an  illegitimate  son  of  deceased  ? 
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18C6,  It  lyjrag  admitted  on  the    pleadings  that  a   Moottah 

AsHRurooD  marriage  at  some  time  had  been  contracted  between 
Ahmed  ^^^  ^^^^  Vizicr  and  the  Eespondent's  mother,  but  the 
HossEiN  Plaintiff  stated  in  effect  that  the  conception  and  birth 
Bauadooe  of  the  Respondent  preceded  that  marriage.  The  plea 
distinctly  stated  the  iiiarriage,  though  without  assign- 
ing a  date  to  it,  and  alleged  the  legitimacy  of  the 
Eespondent  as  a  child  born  of  that  marriage.  The 
existence  of  a  Moottah  marriage,  therefore,  at  some 
time  was  not  contested,  and  the  first  issue,  which  by 
implication  admits  a  marriage,  is  framed  correctly  on 
that  state  of  the  pleadings.  The  second  issue,  it  may 
be  observed,  is  also  very  correctly  framed.  It  sub- 
stitutes for  the  ambiguous  word  '*  sonship,"  which 
might  include  an  illegitimate  son,  the  word  "  legiti- 
macy," and  uses  the  w^ord  '^  acknowledgment"  in  its 
legal  sense,  under  the  Mahomedan  law,  of  acknowledg- 
ment of  antecedent  right  established  by  the  acknow- 
ledgment on  the  acknowledger,  that  is,  in  the  sense 
of  a  recognition,  not  simply  of  sonship,  but  of  legiti- 
macy as  a  son.  The  first  and  second  issues  include  the 
two  legal  grounds  of  ligitimacy,  viz.,  marriage  and 
acknowledgment,  to  which  the  plea  is  limited.  Acknow- 
ledgment in  the  sense  of  treatment,  as  evidence 
simply  of  marriage  or  of  legitimation,  could  not  have 
been  included  with  propriety  in  the  issues,  though  as 
evidence  it  would  not  lose  any  part  of  its  efficacy  by 
reasion  of  the  wording  of  the  issues. 

It  is  not  necessary  to  state  the  evidence  in  detail, 
nor  to  weigh  the  conflicting  direct  evidence ;  since 
both  Courts,  viz.,  the  Civil  Court  and  the  Court  of 
the  Commissioner,  agreed  in  their  view  of  the  facts 
generally  on  which  the  decision  turned,  the  latter 
adopting  the    facts    as    stated   in    the   judgment  of 
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Mr.  Fraser.  Mr.  CamphelVs  judgment  was  founded 
mainly  on  the  inferences  which  he  drew  from  those 
facts. 

Mr.  Fraser  was  assisted  in  his  decision  of  this  im- 
portant and  difficult  case  by  a  Fmichaycty  as  it  is 
termed,  formed  out  of  twenty  Mahomedan  gentle- 
men, selected  with  care,  and  reduced  to  ten  by  five 
challenges  on  either  side  ;  and  as  the  reduced  number 
consisted  of  ten  men,  including  the  High  Priest,  and 
another  Mussulman  Priest,  all  of  whom  are,  stated  to 
have  been  mutually  approved  on  both  sides,  a  more 
competent  Tribunal  could  hardly  have  been  appointed 
for  the  decision  of  such  a  case.  Their  opinion  against 
the  claim  of  the  Eespondent  was  unanimous.  Their 
opinion  had  substantially  the  concurrence  of  the 
Judge,  Mr.  Frasery  who  made  it  the  ground  of  his 
decision,  treating  them  as  Assessors,  and  concurring 
.  in  their  finding. 

On  a  question  of  Mahomedan  law,  so  closely  allied 
as  it  is  with  the  religion  of  the  Mahomedans,  the 
opinion  -of  Priests  of  the  dignity  of  these  would  be 
entitled  to  respect,  since  they  are  unlikely  to  be 
ignorant  of  it,  or  conciously  to  swerve  from  it.  Such 
a  decision,  therefore,  creates  a  more  than  ordinary 
presumption  in  favour  of  its  correctness.  It  cannot 
readily  bo  supposed  that  the  High  Prieats  would 
sanction  so  irreligious  an  act,  in  the  view  of 
Mahomedans,  as  the  sacrifice  of  a  son's  legitimate 
status^  conferred  by  acknowledgment  of  a  Father,  to 
mere  caprice,  or  to  resentment  working  on  the  mind 
of  the  Father ;  and  their  decision  does  not  seem  to  be 
open  to  the  suspicion  of  a  tendency  in  the  members 
of  the  Punchayet  unduly  to  augment  a  Father's 
power.    Upon  turning  to  the  findings  of  the  issues, 
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18CG.       they  appear  to  furnish  no  ground  for  questioning  the 
AsHRUFo^D  ^^^^}  or  learning,  or  impartiality  of  the  Punc/iayet. 

^A^^t^  ^^  *^®  ^^^*  ^^^^^  *W  find  that  the  MoottaA 
nossKiN  marriage  took  place  after  birth.  Mr.  Fraser  says, 
Bahadoor  that  according  to  the  stronger  evidence  impregnation 
Hypkr  *^^^  P^^^®  daring  the  service,  and,  therefore,  priina 
fiossKiif  facie  before  the  marriage.  The  second  finding  is  a^ 
follows :  "  We  do  not  find  that  deceased^s  acknow- 
ledgment that  lifter  lIo9sein  was  born  of  his  body 
has  been  proved  according  to  the  conditions  of  the 
law ;  therefore,  the  deed  of  repudiation  is  correct.'^ 
This  finding,  if  it  were  construed  literally,  and  dis- 
connected from  the  coatext,  would  seem  to  favour  the 
belief,  which  Mr.  Cmiphell  seems  to  have  entertained^ 
that  the  Punchayet  may  have  been  proceeding  on 
some  stricter  rules  of  evidence,  under  the  Mahomedan 
kw,  than  the  procedure  of  the  Courts  at  LucJcnot(r 
authorized ;  but  there  is  no  proof  that  such  was  the 
case,  and  it  cannot  be  presun*ed  that  any  rules  of  the 
Mahomedan  law  of  evidence  were  adopted  by  them 
which  they  could  not  legally  adopt.  The  presump- 
tion should  be  in  support  of  the  regularity  of  their 
course. 

The  rules  of  evidence  of  the  Mahomedan  law  were 
not  generally  in  force  there :  it  cannot  bo  inferred 
without  proof  that  they  meant  to  be  governed  by  rule* 
of  evidence  foieign  to  the  Tribunal.  The  whole 
sentence  must  be  read  together.  Their  conclusion^ 
"  therefore,  the  deed  of  repudiation  is  correct,"  is  a 
eonclusion  from  the  former  part  of  the  sentence,  and 
they  are  plainly  referring  to  that  species  of  "  acknow- 
ledgment'' which  the  second  issue  embodies,  viz.,  one 
©f  legitimation,  and  not  one  siniply  censtituting  a 
piece  of  evidence.    This  is  explained  also  by  what 
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follows  in  the  statement  of  the  Priests  as  to  the  law, 
constituting  proof  of  sonship.  Thoy  reply,  ^*  Had  the 
Naioab  distinctly  stated  Defendant  to  be  his  son, 
M'hcthcr  orally  or  in  writing,  that  would  have  been 
conclusive."  They  say  nothing  here  of  any  pecu- 
liarity of  proof  of  such  a  statement  as  a  necessary 
condition  of  its  legitimating  power.  The  conditions 
of  law  to  wliich  this  passage  probably  refers,  are  those 
which  are  to  be  found  in  the  3rd  Volume  of  the 
IJeddt/a^  Y^.  168,  title '*  Miscellaneous  Cases,"  which 
treats  of  acknowledgment  of  parentage;  and  the 
terras  "  conditions  of  law"  would  refer  on  that  sup- 
position to  "acknowledgment,"  and  not'to  be  the 
more  immediate  antecedent  ^*  proved,"  But  suppos- 
ing that  the  learned  Commissionei'  was  correct  in  his 
conclusion  that  the  Punchaf/et  had  proceeded  on  some 
special  rule  of  evidence  under  the  Mahomedan  law, 
applicable  to  ariknowkdgment  of  parentage,  the  rejec- 
tion of  their  finding  on  that  ground  merely  would  not 
be  reconcilable  altogether  with  the  opinion  expressed 
by  the  Privy  Council  in  their  judgment,  at  p.  318  of 
the  3rd  Vol.  of  Moore's  Indian  Appeals,  in  the  case  of 
Khajuh  Hiduyut  Oollah  v.  liai  Jan  Klianum:  "  We 
apprehend,"  say  their  Lordships,  *4hat  in  considering 
this  question  of  Mahomedan  law  (that  is,  the  question 
of  legitimacy),  we  must,  at  least  to  a  certain  extent, 
be  governed  by  the  same  principle  of  evidence  which 
the  Mussulman  Lawyers  themselves  would  apply  to 
the  consid^ratiijn  of  such  a  question," 

The  general  rules  of  evidence  of  the  Mahomedaa 
law  did  not  prevail  in  the  Courts  in  which  that  cause 
was  heard,  any  more  than  they  prevail  in  the  Courts 
at  Lucknotv ;  but  in  relation  to  that  particular 
subject,  so  intimately  connected  with  family  feelings 
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and  usages,  that  defereuce  was  reconimeuded  if  not 
en  joined. 

Taking  the  whole  of  this  finding  together,  and 
viewing  it  with  relation  to  the  particular  issue  which 
it  finds,  it  appears  to  do  no  more  than  say,  "  As  sonship 
does  not  appear  (that  is  as  the  Respondent  is  one  of 
doubtful  parentage),  the  deed  of  repudiation  is  correct, 
whereas  it  would  have  been  untenable  after  an  estab- 
lished acknowledgment ;  "  this  reconciles  the  opinion 
here  expressed  with  that  of  the  Mahomcdan  High 
Priest,  who  says  that  a  denial  of  a  son  either  of  a 
Nikahee  or  Mootahee  wife,  after  an  established  aeknow- 
ledgraeut,*  will,  according  to  the  Mahomcdan  law,  be 
untenable. 

On  the  third  issue  they  find  thus :  "  We  do  not 
find  it  proved  that  Hyder  Ilossein  is  a  son  begotten 
of  the  body  of  the  deceased  Natoaiy  The  propriety 
of  this  finding  with  reference  to  the  matter  in  dispute, 
viz.,  legitimacy,  resolves  itself  into  the  question, 
whether,  on  the  whole  evidence  in  this  cause,  legiti- 
macy ought  to  have  been  declared  to  be  established. 
The  consideration,  therefore,  of  this  part  of  the  case 
is  for  the  present  postponed. 

In  the  Judgment  of  Mr.  Fraser^  he  states,  in  the 
commencement  of  it,  "  that  the  onus  of  proof  in  this 
case  was  thrown  on  the  Plaintiffs,  for  the  Defendant 
had  acquired  the  right  of  being  regarded  as  one  of 
the  legitimate  sons  of  the  late  Nawab  Ameenood 
Dowlah^  such  being  the  summary  judgment  passed 
by  the  Commissioner."  The  reason  assigned  seems 
to  admit  the  correctness  of  the  general  rule,  and  to 
assign  to  the  Appellants  the  burthen  of  proving  what 
is  substantially  a  negative,  to  the  inversion  also,  in 
this  case,  of  the  ordinary  course  of  proceeding  as  to 
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possession.  The  title  of  the  Respondent,  if  estab- 
lished, was  one  in  privity  with  the  Appellants^  title. 
The  mere  fact  of  possession  of  a  portion  of  the 
disputed  property  by  either  party  was  not  a  matter  of 
any  importance  to  the  decision  of  the  ■  question  on 
whom  the  burthen  of  proof  rested  in  this  cause ;  that 
depended  on  the  nature  of  the  isjsues. 

Mr.  Leith  made  this  inversion  of  the  usual  order  of 
proof  a  subject  of  complaint  against  the  decision.  In 
many  cases,  undoubtedly,  an  unauthorized  transfer  of 
possession  would  work  serious  injury  and  injustice  to 
a  Claimant ;  but  in  this  particular  case  it  does  not 
appear  that  the  mistake  as  to  the  transfer  of  posses- 
sion, and  as  to  that  of  the  onus  prohandl^  which,  in 
the  judgment  of  Mr. -Fra^^r,  it  involved,  worked  any 
real  injustice  or  imposed  any  difficulty  on  the  Appel- 
lants from  which  they  would  otherwise  have  been  free  ; 
and  their  Lordships'  decision  is  unaffected  by  this 
objection. 

This  preliminary  objection  to  the  mode  in  which 
the  case  was  dealt  with  below  being  removed,  it 
becomes  necessary  to  view  the  whole  of  the  facts  in 
proof  in  the  cause  ;  for  the  case  really  depends  on  a 
conflict  of  evidence,  and,  the  due  application  of  pre. 
sumptive  proof.  The  facts  on  which  the  Commis- 
sioner  grounded  his  decision  he  took  from  the 
judgment  of  Mr.  Fraser  in  the  Court  below,  but  they 
require  to  be  stated,  with  one  not  unimportant  addi- 
tion, the  want  of  which  was  made,  on  the  argument, 
a  ground  for  questioning  the  coiTcctness  of  his  view 
of  the  facts. 

It  appears  to  have  been  a  mere  omission  of  state- 
ment; the  fact  does  not  appear  to  have  escaped 
the   attention   of  the  Commissioner.      The  addition 
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required  is  this— that  the  mother  of  the  Respondent 
entered  the  Vizier^ s  family  as  a  servant  in  a  menial 
capacity,  and  served  in  that  capacity  for  some  timo, 
and  after  some  period  of  service  was  taken  behind  the 
Purdah.  The  Vmci\  it  may  be  observed,  was  then 
simply  a  Darogah^  not  much  elevated  in  position 
above  the  woman  whom  he  hired  and  afterwards 
married.  The  facts,  then,  when  stated  more  fully, 
should  stand  thus  :  that  the  mother  of  the  Respon- 
dent entered  the  service  of  the  Darogah^  afterwards 
the  Vizier^  in  a  menial  position,  as  Cook ;  that  she 
was  a  widow ;  that  the  date  of  her  husband's  death 
was  not  proved  ;  that  she  went  out  in  the  course  of 
her  service  into  the  Bzaar  to  make  purchases,  and 
was  taken  subsequently  behind  the  Purdah  ;  that  the 
date  of  the  commencement  of  her  cohabitation  with 
the  Darogah  was  not  proved ;  that  the  dates  of  her 
pregnancy  and  of  the  birth  were  not  proved  ;  that  the 
date  of  the  Moottah  marriage  was  not  proved ;  and 
that  it  was  not  proved  that  any  change  in  her  position 
or  treatment  occurred  before  the  date  of  her  preg- 
nancy* There  is,  therefore,  a  total  failure  of  proof 
whether  marriage  preceded  or  followed  pregnancy, 
Mr.  Fraa^r  said  that  pregnancy  commenced  during 
the  service.  Mr.  Gumpbell  removed  the  difficulty  by 
a  presumption  of  an  antecedent  marriage.  Can  the 
defect  of  the  evidence  in  this  case  be  supplied  by  a 
presumption  placing  that  marriage  itself  at  a  time 
anterior  to  pregnancy  ?  This  is  the  main  question  in 
the  cause. 

It  is  to  be  observed,  in  considering  the  propriety  of 
strengthening  the  weakness  of  the  direct  proof  by  this 
last  presumption,  that  the  mother  was  living  at  the 
time  of  the  trial,  and  that  the  date  of  her  marriage 
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■was  a  fact  which  she  was  competent  to  prove,  as  well 
as  the  time  of  the  birth  of  her  child.  No  explanation 
has  been  afforded  by  the  Judges  who  have  heard  this 
cause  why  the  evidence  fails  on  these  important  paints, 
or  why  that  is  to  be  worked  out  by  a  presumption  from 
niaiTiage  which  living  testimony  might  support,  espe- 
eially  in  a  case  where  the  treatment  has  been  inter- 
rupted, and  an  impediment  of  more  are  less  weight 
interposed  by  the  repudiation  of  the  parentage  by  the 
reputed  father.  It  would  be  an  easy  matter  to  legiti* 
matize  a  child  conceived  before  marriage  by  with- 
holding proof  of  the  time  of  marriage,  and  resting  on 
an  inference  from  the  marriage  itself.  These  or 
similar  reasons  may  have  been  present  to  the  minds 
of  the  PunclMf/el  when  they  found  on  the  first  issue, 
that  the  birth  preceded  the  Moottah  noarriage.  It  is 
important  to  consider  the  real  nature  of  such  a  docu- 
ment It  has  no  effect  whatever  on  the  status  of  a 
legitimate  son,  whether  legitimate  by  birth  or  made 
legitimate  by  acknowledgment.  The  finding  of  the 
Punchayet  does  not  contravene  that  position.  Their 
finding  on  the  issue?  as  to  acknowledgment  and  son- 
ship  leaves  the  Eespondent  in  the  position  of  a  son  of 
an  unacknowledged  father.  On  the  status  of  such  a  son 
the  renunciation  may  be  operative  according  to  tho 
Mahometan  law ;  but  it  is  not  conclusive,  and  may 
be  contradicted  and  disproved,  and  does  not  seem  to 
be  more  weighty  in  itself  than  a  declaration  by  a 
deceased  parent  in  a  case  of  pedigree.  The  Punchayet 
say  that  the  renunciation  is  correct,  that  is,  that  their 
law  admits  it  to  take  effect ;  whereas  in  either  of  the 
other  cases  "  the  denial  is  untenable.'^  It  might  be 
inferred  from  the  proceedings  of  the  Punchayet  alone, 
that  such  an  instrument  is  in  use  among  the  Mah^ 
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metans  :  a  similar  document  was  admitted  in  proof  in 
a  case  which  carae  before  the  Privy  Council,  Jeswunt 
Sing-jee  Ubhy  Sing-jec  v.  Jet  Sing-jee  Ubby  Sing-jee 
(3  Moore's  Ind.  App.  Cases,  p.  253).  Had  this  deed 
of  renunciation  been  evidence  on  which  reliance  could 
be  placed  as  to  the  denial  of  sonship  which  it  contained, 
then  it  might  have  sufficed  to  displace  a  mere  presump- 
tion of  legitimacy,  founded  on  treatment  as  a  son  of  one 
in  truth  illegitimate.  It  might  be  designed  and  suffice 
to  remove  a  growing  repute.  That  document,  how- 
ever, cannot  be  relied  on.  It  was  executed  under 
great  resentment ;  it  spoke  the  mind  of  one  irritated 
by  a  grievous  sense  of  wrong,  and  it  would  be  dan- 
gerous to  give  effect  to  such  a  document,  so  prepared 
and  executed,  and  to  place  it  in  tha  power  of  an 
irritated  man  to  bastardize  his  offspring  by  an  instru- 
ment executed  under  a  sense  of  wrong,  especially 
amongest  a  vindictive  race.  It  is  so  difficult  to  credit 
the  story  that  the  Vizier  adopted  the  Respondent, 
who  on  that  supposition  would  be  the  bastard  son  of 
a  woman  of  low  degree  by  some  unknown  father,  that 
the  insertion  of  that  statement  in  the  deed  detracts 
greatly  from  its  credit;  an  untrue  account  of  the 
origin  of  the  Vizier'*s  connection  with  the  Respondent 
gives  rise  to  some  degree  of  suspicion  that  the  dis- 
closure of  the  real  state  of  the  case  might  aid  the 
Respondent's  claim  to  be  deemed  legitimate. 

As  it  appears,  then,  that  the  Punchayet  below,  and 
the  Court  which  adopted  its  finding,  attached  an 
undue  importance  to  this  deed  of  renunciation,  and 
as  this  undue  estimate  of  its  weight  may  have  greatly 
influenced  their  findings  on  the  other  issues,  the 
learned  Commissioner  seems  to  be  substantially  correct 
in  forming  his  own   judgment  independently  of  the 
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findings,  in  which  there  liad  been  a  miscarriage. 
Whether  he  was  correct  in  deciding  the  issues  in 
favour  of  the  Eespondent,  is  a  doubtful  and  difliouit 
question.  It  would  be  desirable  to  know  to  what 
authorities,  if  particular  cases  were  in  his  contempla- 
tion, Mr.  Campbell  refers. 

Unfortunately  he  does  not  name  any,  but  he  refers 
to  Mr.  Baillie^s  Book  on .  Inheritance  as  questioning 
the  broad  assumption  that  "  mere  continued  cohabi- 
tation suffices  to  raise  such  a  legal  presumption  of 
marriarge  as  to  legitimatize  the  offspring.^'  This 
statement  drops  the  important  qualification  **with 
acknowledgment.*^ 

The  binding  decisions  on  this  subject  must  bo 
looked  for  in  the  judgments  of  the  Privy  Council. 
No  decision  can  be  found  there  which  supports  so 
broad  an  assumption,  or  which,  when  rightly  under- 
stood, is  in  conflict  with  the  law,  as  stated  by  the 
Priests  in  this  case. 

The  presumption  of  legitimacy  from  marriage 
follows  the  bed,  and  whilst  the  marriage  lasts,  the 
ehild  of  the  woman  is  taken  to  be  the  husband^s  child ; 
but  this  presumption  follows  the  bed,  and  is  not  ante- 
dated by  relation.  An  antenuptial  child  is  illegiti* 
mate.  A  child  born  out  of  wedlock  is  illegitimate ; 
if  acknowledged,  he  acquires  the  status  of  legitimacy. 
When,  therefore,  a  child  really  illegitimate  by  birth 
becomes  legitimated,  it  is  by  force  of  an  acknowledg- 
ment express  or  implied,  directly  proved  or  presumed. 
These  presumptions  are  inferences  of  fact.  They  are 
built  on  the  foundations  of  the  law,  and  do  not  widen 
the  grounds  of  legitimacy  by  confounding  concubinage 
and  marriage.  The  child  of  marriage  is  legitimate 
as  soon  as  born.      The    child    of    a    concubine  may 
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become  legitimate  by  treatment  as  legitimate.  Such 
treatment  would  furnish  evidence  of  acknowledgment. 
A  Court  would  not  be  justified,  though  dealing  with 
this  subject  of  legitimacy,  in  making  any  presump- 
tions of  fact  which  a  rational  view  of  the  principles 
of  evidence  would  exclude.  The  presumption  in 
favour  of  marriage  and  legitimacy  must  rest  on  suffi- 
cient grounds,  and  cannot  be  permitted  to  override 
overbalancing  proofs,  whether  direct  or  presumptive. 
The  case  of  Mahomed  Banker  Hoossain  Khan  v. 
Shurfoon  Nissa  Begum  (8  Moore's  Ind.  App.  Cases, 
p.  159),  affirms  this  principle. 

Their  Lordships  said  in  that  case,  which  was  ohfe 
of  legitimacy  under  the  Mahomedan  law  : — "  In 
arriving  at  this  conclusion,  they  wish  to  be  distinctly 
understood  as  not  denying  or  questioning  the  position 
that,  according  to  the  Mahomedan  law,  the  law  which 
regulates  the  rights  of  the  parties  before  us,  the 
legitimacy  or  legitimation  of  a  child  of  Mahomedan 
parents  may  properly  be  presumed  or  inferred  from 
circumstances  without  proof,  or  at  least  without  any 
direct  proof  either  of  a  marriage  between  the  parents, 
or  of  any  formal  act  of  legitimation.  Here  there  is, 
to  their  Lordships'  judgment,  an  absence  of  circum- 
stances sufficient  to  found  or  justify  such  a  presump- 
tion or  such  an  inference.'' 

Their  Lordships  are  not  aware  that  these  prin- 
ciples have  ever  been  lost  sight  of  in  the  Courts  in 
India.  They  believe  that  they  have  been  constantly 
observed  by,  and  have  guided  the  decisions  of  their 
Lordships  in  the  Judicial  Committee. 

In  the  case  in  3  Moore's  Ind.  App.  Cases,  p.  323, 
already  cited  {Ehajah  Eidayut  Oollah  v.  Bai  Jan 
Khanum\  it  is  observed  in  the  judgment : — "  With- 
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out  going  into  the  question  of  the  oral  evidence,  1^66 
whether  there  was  an  express  acknowledgment  of  the  Ashrutood 
child  by  Fyz  Ali  Khan^  as  the  son  or  not,  there 
seems  to  be  that  which  at  least  is  tantamount  to  oral 
evidence  of  any  declaration,  because  there  is  a  con- 
secutive course  of  treatment  both  of  the  mother  and 
the  child  for  a  period  of  between  seven  and  eight 
years,  under  circumstances  in  which  it  appears  to 
their  Lordships  to  be  next  to  impossible  that  such  a 
mode  of  treatment  would  have  been  continued  except 
from  the  presumption  of  the  cohabitation,  and  of  the 
son  being  the  issue  of  the  loins  of  Fyz  Ali  KhaUy 
Tlie  cohabitation  alluded  to  in  that  judgment  was 
continual ;  it  was  proved  to  have  preceded  conception, 
and  to  have  been  between  a  man  and  woman  coha-bit- 
ing  together  as  man  and  wife,  and  having  that  repute 
before  the  conception  commenced ;  and  the  case 
decided  that  not  cohabitation  simply  and  birth,  but 
that  cohabitation  and  birth  with  treatment  tantamount 
to  acknowledgment,  sufficed  to  prove  legitimacy.  The 
presumption  throughout  the  whole  judgment  is  treated, 
as  one  of  fact. 

It  would  be  much  to  be  regretted  if  any  variance 
on  this  important  matter  arose  between  the  decisions 
of  the  Courts  and  the  text  of  the  Mahomedan  law  of 
legitimacy  as  understood  and  declared  by  the  High 
Priest,  connected  as  their  law  and  religion  are.  Such 
a  variance  exists  between  the  law  as  expounded  in 
this  case,  and  the  position  contained  in  Mr.  (7am^- 
helVs  judgment,  that  "mere  continued  cohabitatioA 
suffices  to  raise  such  a  legal  presumption  of  marriage 
as  to  legitimize  the  offspring."  This  position,  if 
established,  would  have  sufficed  to  legalize  the  %tatm 
of  the   Claimant    in   the   case    before    referred  to, 
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Mahomed  Banker  Hoossain  Khan  v.  Shurfoon  Nisaa 
Begum  (8  Moore's  Ind.  App.  Cases,  p.  169),  for  in 
that  case  there  was  abundant  evidence  of  continued 
cohabitation  between  the  Father  and  the  Mother  of  the 
Claimant ;  but  as  there  was  no  proof  in  that  case  either 
of  marriage  or  of  acknowledgment,  he  was  adjudged 
to  be  illegitimate. 

This  case,  then,  must  be  determined  on  the  princi- 
ples of  evidence  which  are  applicable  to  presumptive 
proof,  every  reasonable  legal  presumption  being  made 
in  favour  of  legitimacy.  The  force  of  presumptions 
of  fact  as  evidence  will  vary  with  varying  circum- 
stances, and  cannot  well  be  fixed  by  decision.  The 
Courts  have  properly  presumed,  in  many  cases,  both 
marriage  and  acknowledgment ;  for  to  presume  ac- 
knowledgment, and  to  consider  treatment  as  tanta- 
mount to  it,  is  virtually  the  same  thing.  The  loss 
or  destruction  of  evidence  by  time  or  design  is  as 
likely  to  take  place  with  respect  to  acknowledgment 
as  with  respect  to  any  other  subject ;  and  whilst  mat- 
ters of  the  highest,  import  are  capable  of  being 
inferred  and  are  inferred  from  circumstances,  it 
would  be  a  merely  arbitrary  limitation  of  legiti- 
mate inference  to  exempt  this  one  subject  from  its 
operation. 

Mr.  CampheWs  conclusion  that  the  Bespondent 
was  the  son  of  the  late  Vizier  seems  to  their  Lord- 
ships a  just  inference  from  the  facts,  nor  does  it  seem 
to  be  at  variance  with  the  opinion  of  Mr.  Fraser. 
Mr.  Campbell  treats  this  as  the  only  question  of  fact 
in  the  case.  But  the  issues  distinguish  properly 
between  sonship  and  legitimate  birth.  Mr.  Fraser 
keeps  that  distinction  clearly  before  him  in  his 
judgment.     Mr.  Campbell^  indeed,  does  not  appear  to 


Digitized  by 


Google 


ON    A.PPEA.Ii    fROll    THE     BAST    INDIES. 


117 


have  lost  sight  of  it,  but  to  have  considered  that  he 
was  entitled  to  presume  the  Eespondent's  legitimacy,  if 
cohabitation  of  his  parents,  and  his  birth  from  them 
at  any  time,  whether  before  or  after  the  marriage, 
were  established  as  facts, 

Mr.  Campbell  does  not  question,  in  his  judgment, 
the  correctness  of  the  opinion  expressed  by  Mr.  Eraser^ 
that  pregnancy  commenced  during  the  service.  At 
that  time  cohabitation,  in  the  sense  of  permanent  in- 
tercourse such  as  takes  place  ordinarily  between  man 
and  wife,  is  not  proved  to  have  existed  between  the 
late  Vizier  and  the  mother  of  the  Respondent.  The 
evidence  forbids  the  presumption  that  that  kind  of 
cohabitation  commenced  with  her  service,  for  a  change 
in  the  treatment  of  her  ensues  when  she  is  taken 
behind  the  Purdah^  and  the  antecedent  relation, 
according  to  the  evidence,  was  that  of  ordinary  servi* 
tude.  If  pregnancy  occurred,  as  Mr.  Fraser  is  of 
opinion  that  it  did,  during  that  service,  and  when  she 
was  in  the  habit  of  going  from  the  house  freely  into 
the  Bazaar^  sexual  intercourse,  then  in  that  state 
between  her  and  her  Master  would  not  have  the  cha- 
racter of  cohabitation  of  a  permanent  nature,  such  as 
under  this  head  of  law  distinguishes  concubinage 
from  casual  intercourse.  If  the  subsequent  marriage 
were  adjudged  to  have  relation  back,  by  presumption 
of  law,  to  the  time  of  impregnation,  then  such  a 
prcBSumptio  juris  would  destroy  altogether  the  differ- 
ence between  a  law  which  admits  to  inheritance  and 
a  law  which  excludes  from  inheritance  an  antenuptial 
child.  As  a  presumption  of  fact  such  a  presuoiption 
is  admissible,  but  then  jt  must  be  subject  to  the  appli- 
cation of  the  ordinary  principles  of  evidence. 

A  subsequent  marriage,  so  far  from  furnishing,  aa 
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Mr.    Campbell  supposes,  a  ground  for  presuming   a 
prior  marriage,  primd  facie^  at  least,  excludes  that 
presumption.     Therefore,  no  ground   exists  for  pre^ 
suming  a  marriage  antecedent  to  the  Moottah  mar- 
riage which  at  some  period  or  other  was  established 
between  the  Vizier  and  the  mother  of  the  Defendant, 
Laying,  then,  this  presumption  aside,  it  appears  to 
have  been  found  in  the  Court  below,  on  evidence 
which  justified   that  finding,   that  pregnancy   com- 
menced during  the  time  when  the   mother  of   the 
Eespondent  was  in  service,   and  before  she  had  the 
acknowledged  status  of  a  Moottah  wife.     There  was 
a  marriage,  but  when  it  does  not  appear.     It  does 
not  appear  when  the  intercourse  began  which   led   to 
the  birth,  nor  what  was  the  nature  of  it,  whether 
casual  or  of  a  more  permanent  character.     It  is  ob- 
vious that  the  pregnancy  might  induce  the  desire  to. 
give  the  woman   the    reparation   of  marriage.     No 
difficulty  is  suggested  about   rendering  these  dates 
certain,  which  are  now  left  utterly  uncertain. 

The  treatment  of  the  Respondent  by   the    Vizier 
appears  for  many  years  to  have  been  that  of  a  son  by 
its  father  :  this,  however,   is  correctly  treated  by  Mr. 
Fraser  as  inconclusive  in  itself,  since  a  son  conceived 
before  marriage,  and  whom  his  father  desired  to  re- 
cognize at  some  time  as  a  legitimate  son,  would  receive 
similar  treatment.     The  treatment  itself,   therefore, 
does  not  suffice  to  dispel  the  darknegs  in  which  this 
case  is  left.     The  onus  of  proof  lay  on  the  Eespon- 
dent, on  the  pleadings   in  this  cause,  to  prove  his 
mother's  marriage,  and  his  own  legitimacy  as  a  child 
of  that  marriage.     There   haa  been  no   continuing 
treatment  up  to  the  time  of  the  father's  death ;  there 
Jias,  on  the  contrary,  been  an  absolute  denial  of  pt^- 
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ternity  by  the  reputed  father ;  there  is  no  proof  of 
any  acknowledgment,  but  there  is  proof  of  treatment  Ashkufood 
strong  enough  to  prove  legitimacy  in  an  ordinary- 
case,  but  of  treatment  not  inconsistent  with  the  Status 
of  a  son  conceived  before  marriage.  It  is  showii  thdt 
the  Eespondent  did  not  receive  all  the  honours  which 
his  brother  received.  This  circumstance  is  much 
pressed  against  him  by  the  Appellants, 

It  may  be,  however,  that  the  inferiority  of  his 
mother's  condition,  or  his  own  later  birth,  caused  the 
difference;  or,  on  the  other  hand,  the  father  may 
have  postponed  a  legitimating  acknowledgment,  being 
as  yet  undecided  as  to  his  future  treatment  of  him^ 
and  he  may  have  waited  to  see  how  the  youth  con- 
ducted himself  at  puberty.  The  circumstance  of 
some  inferiority  of  condition  having  been  continued 
down  to  the  time  of  final  rupture,  to  some  extent 
supports  the  case  of  the  Appellants,  that  the  Eespon- 
dent was  not  legitimatCi  Their  Lordships  are,  there- 
fore, of  opinion,  that  the  decision  of  the  Commissioner 
is  founded  upon  presumptions  not  warranted  by  the 
facts  of  the  case,  and  in  some  degree  upon  a  miscon- 
ception of  the  authorities,  and  ought  not  to  be  allowed 
to  stand.  They  will,  therefore,  humbly  advise  Her 
Majesty  to  reverse  that  decision,  and  to  affirm  the 
judgment  of  the  Court  of  First  Instance.  Consider- 
ing, however,  that  the  uncertainty  as  to  the  Status  of 
the  Eespondent  has  been  mainly  caused  by  the  acts 
of  the  deceased  Vizier^  the  residue  of  whose  estate 
will,  in  consequence  of  this  decision,  fall  to  the  Ap- 
pellants, their  Lordships  are  not  disposed,  to  subject 
the  Eespondent  to  the  costs  in  the  Commissioner's 
Court,  or  to  those  of  this  appeal. 
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Shah   Koonddn   Lall   and   Shah 
Phoondun  Lall 


Appellants^ 


and 


Kajah    Amber    Hussun      Khan, 

Minor,      R^MDUTTA       Mull,  ^    Respondcnk. 
Curator,  and    the   Deputy  Com-  ^         ^ 

MrSSXONER   OF   SkETaPORB      . 

On    appeal  from    the    Court   of  tJie   Judicial    Com- 
mettee  of  the  Province  of  Oude. 

lath  Dec,   'Phe  facts  of  the  caseare  fully  stated  in  the  judgment. 

' ^  Sir  B.  Palmer^  Q.  C,  and  Mr.  Leithy  for  the 

Appellants,  and 

Mr.  Forsythy  Q.C.,  and  Mr.  Maule,  Q.C.,  for 
the  Deputy-Commissioner  of  SeetaporCy  one  of 
the  Respondents. 

The  caee  after  argument  stood  over  for  consideration. 
1867.  '         Judgment  was  now  pronounced  by 

In  a  suit  to  The  Right  Hon.  Sir  Jamks  W.  Col  vile. 

recover  the 

^Slw      The  Appellants  are  Shrofs    and  money  lenders, 
interest  due  .parrying  on  business  at  Mattra.    The  Respondents 

oiTe^f  wHch      *  Present :— Members  of  the  Judicial  Committee ^^The  Bight 

alone  was       3^^^  gj^  James  William  Colvile,  the  Right  Hon.  Sir  Edward 

the^^SS^^'  Vaughan  WiUiams,  and  the  Right  Hon  Sir.  Richard  Torin  Kin- 

being  re-        deraley. 

ferred  to  and       j^gges^or :— The  Bight  Hon.  Sir  Lawrence  Peel, 
vouched  by  a 

of  the  ObW.  the  issues,  settled  and  recorded  by  the  Court  bdow  for 
trial  were,  first,  whether  the  first  Bond  wm  tiie  deed  of  the  decased 
Obligor,  and,  secondly,  whetherthe  noteof  hand  was  under  the  seal  of  the 
Obligor,  and  if  so,  whether  it  was  a  valid  acknowledgment  of  the  debt 
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are  the   infant  son  and   heir  of  the   late  Naioah   Alt       ^s^^^- 
Khan^  who  was    Talookdar  of  Mahmudabad,  in  the       Shah 
Province  of  Oude;  the  native   Manager   or   Curator    ^lTll"'' 
appointed  by  the  Court  of  Wards,  who,  during  the  ^^^  *'• 
minority    of    the    Talookdar j    has    the    custody   and      hc»3dn 
management  of  his  estate  ;  and   the  Deputy  Commis- 
sioner of  SeetiiporBj  who  represents  and  exercises  the 
functions  *of   the  Court   of  Wards  in  that  District. 
The   deceased  Nawab   died  largely   indebted   to  the 
Appellants  ;  and  the  question  on  this  appeal  is,  whether 
the  decree   which  has  been   made  in  their  favour  by 
the  Civil   Court  of  Luchnotv^  and  has  been   confirmed 
by  the  Judicial  Commissioner  of   Oude^  has  awarded 
to  them  all  that  they  had  a  right  to  claim. 

The  latest  transaction  between  the  Appellants  and 
the  Natoabj  of  which  there  is  any  evidence,  was  in 
May  J  1856  ;  when,  as  they  allege,  an  account  was 
settled  between  them  and  their  debtor,  and  the  secu- 
rities  on  which  they  sue  were  taken  from  the  foot  of 
it.  One  of  the  Bonds  is  not  forthcoming,  but  by  the 
other  the  sum  thereby  secured,  which  was  by  far  the 
larger  portion  of  the  debt,  was  made  payable  by  in- 
stalments, of  which  the  first  fell  due  about  September^ 
1857.     At  that  time  British  rule  had  been  inter- 

daimed  on  the  second  Bond,  and  up  to  what  timo  and  at  what  rate  inte- 
rest was  due.  The  Court  below,  notwithstanding  that  the  first  Bond  actu- 
ally proved,  purported  to  have  been  given  on  an  account  settled,  allowed 
evidence  of  tne  accounts  and  dealings  between  the  Obligor  and  Obligees 
previous  to  the  execution  of  both  Bonds,  and,  after  having  referred  the 
same  to  an  accountant,  decreed  the  Plaintiffs  entitled  to  a  less  sum 
than 'sued  for,  with  interest  upon  the  accounts  thus  taken  ; — Held 
on  appeal  by  the  Judicial  Committee,  that  the  Courts  below  had 
miscarried,  first,  in  allowing  the  opening  of  and  founding  the  decrees 
upon  settled  accoimts,  the  onl^  question  upon  the  issues  recorded  for 
their  judgment  being  the  validity  of  both  Bonds,  of  which  they  were 
satisfied,  and  secondly,  that  from  the  frame  of  the  issues  neither  the 
Obligees  nor  their  representatives  were  bound  to  prove  the  consideration 
for  l£e  Bonds,  but  were  entitled  to  recover  the  whole  principal  and 
interest  due  thereon,  which  was  decreed,  and  the  decree  of  the  Couit 
below  amended  to  that^efiect. 
YOL.  XI.  '  P 
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16C0.  rupted,  aud  all  civil  administratioa  suspended,  by  the 

Shah  mutiny  ;  and  that  state  of  things  continued  until  after 

^'^^l^'''  the  Nuwab's  desith  ia  1858.     In  April,  1859,  when 

»•  order  had  been  restored,  and  the  Court  of  Wards  had 

B-AJAH  AmEEB 

nvnAvs  assumed  the  management  of  the  estate,  the  Appellants 
claimed  the  sum  of  Rs.  35/23D  as  then  duo  to  them 
for  principal  and  interest.  The  suit,  however,  out  of 
which  this  appeal  has  arisen  was  not  actually  com- 
menced until  January^  18C2.  Certain  proceedings 
were  had  during  the  intermidiate  period.  But  all 
these  are  beside  the  present  question.  They  may 
have  been  material  in  the  Court  below  in  order  ta 
fihow  the  bona  fides  of  the  demand,  to  account  for  tho 
delay  in  prosecuting  it,  and  to  meet  the  point,  which 
was  at  one  time  raised,  that  the  suit  had  not  been 
commenced  within  the  period  of  limitation  of  suits. 
This  last  objection  has,  however,  been  abandoned  ; 
and  it  must  be  taken  to  be  a  fact  established,  if  not 
admitted,  that  something  is  recoverable  upon  the  prin- 
cipal security  on  which  the  suit  has  been  brought. 

The  particulars  of  the  Appellants'  demand  were 
annexed  to  the  plaint.  They  claimed  as  then  due  to 
them  the  principal  sum  of  lis.  22,188,  of  which 
Es.  20,488  were  stated  to  be  due  on  a  Bond  of  a  date 
corresponding  with  the  15th  of  May,  1856,  and 
lis.  1,700,  on  another  Bond  of  the  same  date.  They 
further  claimed  a  like  sum  of  lis.  22^188,  as  due  for 
interest  on  the  principal  debt  ;  a  larger  sum  being, 
as  they  alleged,  in  fact  so  due,  but  the  practice  of  tho 
Courts  of  India  forbidding  the  recovery  under  the 
head  of  interest  of  any  amount  in  excess  of  the  prin- 
cipal. And  they  also  claimed  a  sum  of  Es.  5,711. 
5a.  3p.,  alleged  to  be  the  balance  due  in  respect  of  an 
allowance  agreed  to   be   paid   to   the   Karinda/a  or 


Digitized  by 


Google 


KdAN. 


OK    Al'PEAL    FROM    THE    EAST    INDIE!^.  123 

Agents  of    the  Appellant's.     They    gave   credit    for  ^SC6. 

lis.  100,  admitted  to  have  been  received  some  time  Sjuh 

in  the   year    1857,  and    thus    reduced    the   balance  ^^^^T^^ 

claimed  to  Es.  49,987.  5a.  5p,  v 

Rajah  ityBss 

The  Appellants  filed  in  Court  the  Bond  for  the  Rs.  hushun 
20,488,  which  was  marked  Exhibit  A.  They  did  not 
produce  the  Bond  for  the  Es.  1,700,  which  they  said 
had  been  lost,  but  they  filed  a  note  of  hand  or  letter  of 
the  same  date,  Exhibit  By  which  is  in  these  words  :  — 
"  My  dear  Shah  Koondun  Lall^ — As  two  Bonds 
have  been  executed  through  your  Agents,  viz.,  one 
for  Es,  20,488,  and  the  other  for  Es.  1,700,  you  may 
rest  assured  that  payment  will  be  made  on  account  of 
the  rights  of. your  Agents  at  the  rate  of  8a.  pe7* 
Es.  1 00, /?€r  month."  They  seem  to  have  relied  on 
this  document  both  as  corroborative  evidence  of  the 
<5xecution  of  the  second  Bond,  and  as  a  voucher  in 
support  of  the  claim  for  the  allowance  to  the  Agents. 

The  issues  settled  in  the  cause,  on  which  the 
parties  went  to  trial,  were : — First^  is  A  the  deed  of 
Natoab  Alt  Khan  deceased  ?  Secondly,  how  much 
was  repaid  ?  Thirdly,  is  B  under  the  seal  of  the 
deceased ;  and  if  so,  is  it  a  valid  acknowledgment  of 
debt,  especially  with  reference  to  an  alleged  Bond  for 
Es.  1,700?  Fourthly,  up  to  what  date,  and  at  what 
rate,  is  interest  claimable  ? 

The  decree  which  is  under  "iappeal  reduced  the 
principal  sum  recoverable  by  the  Appellants  in  this 
suit  to  Es.  18,145,  and  allowed  interest  on  that  sum 
at  the  rate  of  only  12  per  centum  per  annum,  from 
the  16th  of  May^  1856,  to  the  date  of  suit,  deductiug 
from  that  period  the  ten  months  during  the  time  of  the 
rebellion.  It  rejected  altogether  the  claim  for  the 
allowance  to  the  Agents. 
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Shah       decree ;  first,  with  reference  to  the  principal  money 

lIIl^^     claimed  under  the  Bonds ;  secondly,  with  reference 

_     ^-  to   the  interest;   and  lastly,  with  reference   to   the 

Hustjuw      Agents'  allowance. 

It  is  obvious  that  as  regards  the  Rs.  20,488, 
claimed  to  be  due  upon  J,  the  only  issue  before  the 
'  Court  was,  whether  that  document  had  been  duly 
executed  by  the  deceased.  The  third  issue,  as  their 
Lordships  understand  it,  involves  the  questions, 
whether  B  was  under  the  seal  of  the  deceased ;  and, 
if  so,  whether  it  can  be  taken  to  establish  that  he 
had  executed  the  second  Bond  for  Rs.  1,700,  and  to 
supply  the  want  of  that  missing  instrument.  Upon 
these  issues  the  Appellants  were  not  bound  to  prove 
the  consideration  for  the  Bonds.  But,  inasmuch  as 
no  Court  of  Justice  would  in  the  circumstances  have 
accepted  the  mere  proof  that  the  seals  on  A  and  B 
were  true  impressions  of  the  deceased  \NawaV8  seal, 
as  sufficient  proof  of  the  due  execution  by  him  of 
either  Bond,  it  became  necessary  to  go  fully  into  the 
history  of  the  transaction  of  the  15th  of  May^  1856. 
Accordingly  evidence  was  given  to  show  that  on  that 
day  there  was  a  settlement  of  accounts  between  the 
Nawah  and  the  servants  of  the  Appellants  who  had 
come  over  to  Mahmudabad  to  "  dun  "  him  for  what 
was  due' from  him  to  the  Appellants'  firm;  that  the 
result  of  that  settlement  was  to  strike  a  balance  of 
£s.  22,188,  as  the  amount  then  due  for  principal  and 
interest ;  and  to  agree  that,  in  consideration  of  the 
forbearance  by  which  the  larger  portion  of  this  sum 
was  made  payable  by  instalments,  the  interest  then 
due  should  be  turned  into  principal ;  and  further,  that 
the  two  Bonds  were  executed  on   the  footing  of  that 
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settled  account,  the  paper  B  being  also   sealed   at        ^866. 
that  time.     This  is  the  general  effect  of  the  evidence,       Shah 
which,  notwithstanding    certain    discrepancies,    and     ^i^^^"^ 
some  confusion  touching  the  Exhibit   G.  their  Lord-  v. 

ships  are  disposed  to   accept   as   substantially  true,       ^^^^J 
particularly  as  there  is  nothing  to  set  against  it,  and 
it  is  confirmed  by  Seetaram,  the  witness  examined  at 
the  instance  of  the  Defendants. 

If  the  case  rested  there,  it  would  be  difficult  to  see 
upon  what  ground  the  Respondents  could  resist  a 
decree  for  the  full  amount  secured  by  the  Bonds,  or 
at  least  that  secured  by  Bond  A.  It  appears,  how- 
ever, that  the  Appellants  produced  the  accounts  which 
resulted  in  the  balance  of  Es.  22,188.  The  record 
does  not  show  why  this  was  done.  There  is  no  Order 
of  the  Court  requiring  their  production.  It  is 
possible  that  the  production  may  have  been  voluntary, 
and  that  these  accounts  were  put  in  in  order  to  cor- 
roborate the  evidence  of  Datta  Mull  as  to  the  Bond 
for  Ks.  1,700,  which  they  do,  as  appears  by  the  entry 
in  the  record.  All  that  is  clear  on  the  record  is, 
that  the  accounts  were  brought  in  between  the  22nd 
of  Jult/  and  the  20th  of  August ;  that  the  Defendants 
(the  Eespondents)  took  no  objections  to  them,  except 
that  "  the  interest  was  inserted  in  a  single  lump,  and 
not  in  separate  items,  after  two  years'  running 
accounts ;  so  that  it  was  impossible,  without  calcu- 
lating interest  throughout,  to  tell  on  what  principle 
it  was  done."  In  consequence  of  this  objection,  the 
Judge  referred  the  accounts  first  to  the  native  Secre- 
tary of  the  Chamber  of  Commerce  at  LucknoWj  and 
afterwards  to  other  Mahajuns  and  Experts ;  and  the 
final  result  of  their  investigation  was,  that,  by  re- 
casting  the  account  of  interest,  they  reduced    that 
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1866.       portion  of  the  balance  duo  in  Maij^  1856,  which  con- 

Shah       sisted  of  interest  and  expenses,  from  Rs.  13,580.  6a.  9p. 

lTll^^  to  Es.  9,547.  8a.  9p.,  making  the  whole  amount  due 
„     K         at  that  date  Rs.  18,145.  2a.,  instead  of  Rs.  22,188. 

H«^«»uN  Their  Lordships  do  not  attempt  to  enter  into  the 

question  whether  the  principle  upon  which  the  Ap- 
pellants kept  their  account,  or  that  upon  which  the 
account  has  been  recast  by  the  Experts,  is  the  correct 
one ;  because  they  are  of  opinion  that  no  case  was 
made  for  reopening  the  account  which  was  settled  on 
the  15th  of  Afay,  1856.  The  evidence  of  Seetarmnj 
the  witness  for  the  Respondents,  shows  that  the  Nawab 
examined  the  accounts ;  that  he  objected  to  the  in- 
terest ;  but  that  he  nevertheless  finally  submitted  to 
the  account  rendered,  accepted  the  balance  shown  as 
the  sura  due,  and,  in  consideration  of  his  creditors* 
forbearance,  executed  the  Bonds  by  which  payment 
of  that  balance  was  secured.  lie  was  no  doubt  very 
much  at  the  mercy  of  his  Creditors ;  his  case  was  the 
ordinary  one  of  a  needy  landholder  purchasiug  the 
forbearance  of  those  who  had  ministered  to  his  neces- 
sities by  submitting  to  very  usurious  terms.  But, 
with  his  eyes  open,  he  entered  into  a  contract  which 
is  not  forbidden  b)'^  any  law.  No  fraud,  in  the  proper 
sense  of  the  word,  has  been  established ;  and  their 
Lordships  cannot  agree  with  the  Judicial  Commis- 
sioner in  thinking  that,  upon  the  facts  proved,  the 
Nawab  would  in  his  lifetime  have  been  entitled  to 
reopen  an  account  which  he  had  advisedly  settled. 
And  if  this  could  not  have  been  done  by  him  in  his 
lifetime,  it  cannot  now  be  done  by  his  representatives. 
Their  Lordships,  therefore,  conceiving  that  there  is 
suflScient  proof  that  the  missing  Bond  for  Rs.  1,700, 
was  duly  executed  as  well  as  ^4,  and  that  the  two  were 
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given  to  secure  the  balance  of  Es.  22,188,  must  hold       i^^>^- 

that    the    Appollaots  have   made  out  their  right  to  Shah 

recover  that  principal  sum  in  this  suit  ^lIll™ 
Their  Lordships  are  unable  to  see  upon  what  ground         ^- 

«9^  J  A  H  ^m.  aft  BKK 

the  Courts  below  have  reduced  the  rate  of  interest  on  hos8o» 
the  sum  which  they  awarded  as  due  on  the  15th  of 
Maf/^  1855,  below  the  contract  rate.  Their  course 
would  perhaps  be  intelligible  if  they  had  set  aside  the 
securities  altogether  as  fraudulent,  and  had  treated 
the  sums  awarded  as  due  on  open  account;  no  rate 
of  interest  being  fixed  by  either  positive  stipulation 
or  the  course  of  dealing  between  the  parties.  The 
facts,  however,  would  not  support  such  a  view  of  the 
ease;  nor  does  Mr.  Eraser^  notwithstanding  some 
loose  and  inaccurate  expressions  in  his  judgment, 
appear  to  have  entertained  it.  The  intention  of  the 
decree,  as  explained  by  his  Judicial  Commissioner, 
was  simply  to  correct  the  account,  and  to  allow  A  to 
stand  as  a  security  for  the  reduced  balance.  And  if 
A  were  to  stand  as  such  security,  the  contract  rate  of 
interest  would  remain.  It  must  a  fortiori  remain,  if, 
as  their  Lordships  think,  there  is  no  ground  for  re- 
opening the  accounts,  and  reforming  the  contract  of 
the  deceased  Nawuh. 

Some  difficulty  might  arise  in  respect  of  interest 
from  the  absence  of  the  missing  Bond,  and  the  im- 
perfection of  the  evidence  as  to  its  details,  if  the 
whole  amount  of  interest  that  has  accrued  was  de- 
mandable  in  this  suit.  But  inasmuch  as  the  Appel- 
lants have  been  obliged  to  limit  their  demand  for 
interest  to  a  sum  equal  to  the  principal,  and  the  {inte- 
rest due  at  the  contract  rate  on  Bond  A  alone  oonsi- 
derably  exceeds  the  sum  of  Rs.  22,188,  the  difficulty 
suggested  does  not  arise  in  the  present  case.     Again^ 
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1^66.  it  is  not  easy  to  see  upon  what  principle  of  law,  equity, 

Shah  OF  sound  policy  the  period  when  the  rebellion'  took 

"^LAii^^  place  should  be  excluded  from  the  time  for  which 

v^  interest  is  computed.     It  is  unnecessary,  however, 

Rajah  Ameer  i--rii'  ii         -i  •         t- 

HrssuN  for  their  Lordships  to  amend  the  decree  in  this 
respect ;  because,  even  if  that  deduction  be  allowed, 
the  interest  which  has  accrued  would  still  be-in  excess 
of  the  principal. 

Their  Lordships,  then,  are  of  opinion  that  the 
Appellants  have  established  their  right  to  recover  the 
whole  of  both  the  principal  money  and  interest 
claimed  by  them  to  be  due  on  the  Bonds* 

But  the  claim  of  the  further  sum  of  Rs.  5,7  IL  5a.  3p* 
in  respect  of  "  allowance  due  to  the  Karindahs  and 
Agents,"  under  Exhibit  Z?,  was,  in  their  Lordships' 
judgment,  properly  rejected  by  the  Courts  below. 
Whether  that  allowance  was  a  contrivance  for  adding 
another  half  j»^r  cent,  to  the  usurious  interest  already 
secured  by  the  Bonds,  or  whether  it  was  what  it  pur- 
ports to  be,  a  gratuity  to  the  Appellants'  servants, 
their  Lordships  do  not  pretend  to  say.  It  seems,  in 
any  point  of  view,  to  be  something  dehors  the  contract ; 
and  the  evidence  fails  to  show  that  there  was  any 
consideration  to  support  the  assurance  or  promise  to 
make  this  payment,  which  is  contained  in  Exhibit  B. 
If  this  item  be  struck  out  of  the  particulars,  it  will 
reduce  the  Appellants'  demand  to  Rs.  44,276,  which 
sum,  with  interest  at  the  ordinary  Court  rate  from  the 
date  of  the  decree  to  the  date  of  payment,  they  are, 
in  their  Lordships'  judgment,  entitled  to  recover  in 
this  suit. 

Their  Lordships  will,  therefore,  humbly  •recommend 
Her  Majesty  to  reverse  the  Order  of  the  Judicial 
Commissioner  of  Oude  of  the  11th  of  May^  1863,  and 
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to  declare  that  the  Appellants  were  entitled  to  recover        ^^^' 
in  this  suit  the  sum  of  Bs.  44,276,  in  lieu  of  the  sum       Shah 
of  Rs.  28,645,  awarded  to  them  by  the  decree  of  the     ^^^^"^ 
24  th  November  J   1862,  and  likewise  the  costs  of  the  i^^^/'ameeb 
proceedings  in  both  the  Courts  below,  and  that  the      ^^^^ 
cause  be  remitted  to  the  Civil  Court  of  Lucknowj  in 
order  that  the  last-mentioned  decree  may  be  amended 
accordingly. 

The  Appellants'  costs  of  this  appeal  must  be  paid 
by  the  Respondents* 


Khan. 


Charles  Seaton  Guthrie  and )  a      jj    i 

Sophia  his  wife  -        -  J         ^TPellants, 

AND 

Frederick  George  Lister      -  Respondent:* 

On  appeal  from  the  High  Court  of  Judicature  at 
Calcutta. 

XHIS  was  a  suit  brought  by  the  Respondent  against    nth  Nov., 
the  Appellants  in  the  Court  of  the  Principal  Sudder       ^®^- 
Ameen  of  the  Twenty-four  PergunnahSj   to  recover    ^.advanced 

to  ^., his  son- 

♦Present:  Members  of  \hQ  Judicial  CammitUe,-^  The  Right   iSmwTm^^y 

Hon.    Lord    Wostbury,   the   Right    Hon.  Sir  James  William   ^^^  *^®  P^" 

Colvile,  and  the  Right  Hon.  Sir  Edward  Vaughan  WilHams.         K^'S^*' 

Aisesaor : — ^The  Right  Hon.  Sir  Lawrence  Peel.  vances  were 

secured  by 
promisBorv 
notes,  by  which  B.  agreed  to  repay  the  loans  in  three  years,  with  inti- 
restat  five  per  cent.  B,  'paid  in  his  lifetime,  and  debited  himself 
m  his  accotmt  with  interest  upon  these  loans  at  the  rate  of  eight  per 
cent.  There  was,  however,  no  fresh  agreement  as  to  such  increased  rate 
of  mterost,  nor  did  A,  press  for  it.  At  !?/«  death  A,  claimed  against 
his  estate  the  principal  sum  due  with  eight  per  cent,  interest.  Held 
TOL.  II  Q 
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18G6.  the  sum  of  Es.  2f),G40,  10a.  lOp.,  alleged  by  him  to 
bo  duo  by  the  Appellant,  Sophia  Guthrie,  formerly 
Sophia  Inglis,  the  Executrix  of  her  husband,  Ilenrtj 
Inylis,  to  the  Respondent,  and  claimed  by  him  to  bo 
the  balance  of  an  account  up  to  the  15th  of  August^ 
1803,  for  moneys  advanced  and  lent  by  him  to  Inglis 
in  his  lifetime,  and  the  Respondent  claimed  interest 
on  that  sum  at  the  rate  of  eight  per  cenL^  being,  as 
ho  contended,  the  rate  of  interest  agreed  to  be  paid 
by  Inglis  to  the  Respondent. 

The  Respondent  was  a  Major-General  in  the  Indian 
army,  and  the  Appellant,  Sophia  Guthrie^  was  his 
daughter. 

IngJin  at  one  time  was  assistant  political  Agent  to 
the  Respondeat,  who  acted  as  the  Governor-GeoeraPs 
Agent  in  the  Kossjja  Hills,  in  Bengal.  Inglis  carried 
on  business  as  a  Merchant  in  Bengal^  and  certain 
pecuniary  transactions  existed  between  him  and  his 
father-in-law,  tho  Respondent,  On  the  18th  of  Mai/^ 
1850,  the  Respondent  advanced  to  Inglis  the  sum  of 
Rs.  4 1,900,  and  Liglis  gave  his  promissory  noto  for 
that  amount,  agreeing  to  redeem  within  three  years, 
and  to  pay  five  per  cent,  interest.  On  the  Slst  of 
December^  1850,  the  Respondent  made  a  further  ad- 
vance to  him  of  the  sum  of  Rs.  19,500,  upon  the  same 
terms  and  conditions. 

Inglis  died  in  i860,  and  by  his  Will  left  his  widow, 
the  Appellant,  Sojyhia^  afterwards  the  wife  of  Charles 
Seaton   Guthrie^  his  sole  Executrix.     On  examining 

(revcraing  the  decree  of  the  IH^h  Court  at  Calndta),  that  although  B. 
had  voluntanly  dehited  h'Tiisorfin  his  accounts  with  interest  at  tho 
rate  of  eight  per  cent.,  yot  tho  lorral  relation  created  by  the  promissory 
notes  was  a  contract  to  pay  five  per  cent,  on  the  money  borrowed,  and 
the  voluntary  payment  of  eight  per  cent,  being  without  consideration, 
did  not  constitute  a  new  contract  so  as  to  bind  his  estate  with  the  pay- 
ment of  eight  per  cent. 
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the    deceasocVs    papers,  it  was   found    that   he.  had        ism. 
debited  himself  with  interest  at  eight  2)er  cent,  on  the     gTiuiub 
above  loans. 

On  the  1 4th  of  jVti^r,  18G1,  the  Respondent  wrote 
to  his  daughter,  the  Appellant,  Sophia  Guthrie^  a 
letter,  containing  the  following  passages  : — "  Poor 
Ilarry^s  last  account  current,  which  you  gave  me  in 
Berkeley  Square^  is  made  up  ta  the  30th  Aprily 
1859,  and  exhibits  a  balance  iu-my  favour  of  one  lac 
«nd  fifty  rupees  three  annas  and  four  pice.  Sinco 
that  date  I  have  received  nothing  whatever,  and 
whether  anything  has  been  paid  in  on  my  account  I 
have  no  knowledge.  With  respect  to  the  interest  duo 
•on  the  above  sum,  you  can  give  what  you  please. 
Avarice  is  not  one  of  my  sins ;  if  it  had,  I  should 
iave  invested  my  eapital  in  Bank,  Coal,  and  Steam 
Company's  shares,  by  which  it  would  have  increased 
to  half  as  much  again,  besides  being  in  receipt  of 
much  larger  interest  than  what  I  was  receiving.  At 
the  time  Harry  asked  me  for  the  loan  of  the  money, 
he  offered  to  mortgage  his  property  to  mo,  but  I 
said  it  was  unnecessary,  considering  the  relation  wo 
stood  towards  each  other.  I  also  told  him  I  did  not 
require  bim  to  allow  me  larger  interest  than  what  I 
was  getting  from  the  Government :  he  replied  ho 
could  well  afford  to  give  me  eight  /;^'  ^^/^/.,  as  ho 
waa  making  more  than  treble  that  sum  by  my  money  ; 
tbat  being  the  case,  I  made  no  further  objection, 
beyond  saying  that  he  could  do  as  ho  pleased.  Harry ^ 
during  his  illness,  once  told  me  that  he  had  eleven 
Iqcs  of  rupees  in  Company's .  paper,  but  where  it  was 
lodged,  or  with  whom,  he  did  not  say ;  and  I  being 
averse  on  all  occasions  of  prying  into  other  people's 
affairs,  did  not  ask  him ;  he  also  told  mo  that  he  had. 
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1866.       left  my  money  in  his  business,  and  on  doing  so  asked 

G^^iK    if  I  then  wanted  money.     I  said,  *  No ; '   I  had  suffi- 

LisTER      ^^^^*  ^^  S^  ^^  with.     This  is  all  that  ever  passed 

between  me  and   him  on  the  subject  of  his  money 

affairs." 

It  appeared  that  the  Appellant,  Sophia  Guthrie^ 
did  not  then  raise  any  objection  to  the  payment  of 
eight  jo^r  cmt.  interest,  and  subsequently  paid  the 
Respondent  on  account,  Rs.  100,000.  An  estrange- 
ment with  the  Respondent  afterwards  took  place,  and 
the  Appellant,  believing  that  she  had  paid  all  that  was 
legally  due,  refused  to  pay  any  more. 

Sophia  Inglis  having  married  the  Appellant, 
Charles  Seaton  Guthrie^  the  Respondent  brought  a 
suit  in  the  Court  of  the  Principal  Sudder  Ameen  for 
the  Twenty-four  Pergunnahsy  against  the  Appel- 
lants to  recover  the  sum  of  Rs.  26,640.  lOa.  lOp. 
for  money  lent  and  interest  at  eight  per  cent,  due 
from  the  Appellant,  Sophia  Guthrie^  as  Executrix 
of  her  late  husband  Henry  Inglis^  Will,  on  the 
balance  of  the  before-mentioned  promissory  notes. 
The  defence  set  up  was,  that  laglia^  being  a  wealthy 
man,  had  voluntarily  debited  himself  with  eight  per 
cent  interest  in  the  Respondent's  favour,  but  that 
he  was  not  liable  under  the  promissory  notes  to  pay 
more  than  five  per  cent.^  and  had  never  entered  into 
any  contract  to  pay  a  larger  interest.  The  letter  of 
the  14th  of  Ma^y  1801,  was  put  in  evidence* 

By  the  decree  of  the  Principal  Sudder  Ameen 
(Grish  Chunder  Gho8e\  dated  the  3rd  of  March^ 
1864,  the  Ameen  expressed  his  opinion  that  five  per 
cent  was  only  due,  and  dismissed  the  Respondent's 
suit  with  costs.  On  a  regular  appeal  therefrom  to 
the  High  Court  of  Judicature  at  Calcutta^  composed 
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of  the  Hon.  C.  B.   Trevor  and  the  Hon,   G.  Campbell^        1866^ 
Judges,  on  the  17th   of  Auffust^  1864,   that   Court     Guthuub 
reversed  the  decree  of  the  Principal  Sadder  Ameen^     Listkb 
and    decreed    the     claim    of    the    Kespoudent    for 
Rs.  26,610   lOa.   lOp.  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annumj  from  the  l5th 
of  Auffusty  1863,  to  the  date  of  realization  ;  and  also 
ordered  the  Appellants  to  pay  the  Respondent  the 
Bum  of  Rs.  1,326  6a.  4  p.  for  costs  in  the  High  Court, 
with  interest  thereon  at  the  rate  of  twelve  per  cent. 
per  annumy  from  the  date  of  the  decree  to  the  date  of 
realization,  together  with  costs  in  the  Lower  Court, 
at  the  same  rate  of  interest. 

The  appeal  was  from  this  decree. 

Sir   B.  Palmer^   Q.C.,   and  Mr.    Newmarch^   for 
the  Appellants. 

It  was  not  established  in  evidence,  that  there  was 
any  contract  between  Inglia  and  the  Respondent 
legally  binding  on  the  former  for  payment  of  interest 
at  a  higher  rate  than  five  per  cent,  per  annum.  The 
mere  fact  that  Inglis  voluntarily  debited  himself  with 
eight  per  cent,  formed  no  new  contract.  It  was  without 
consideration  and  could  not  bind  his  estate.  Neither 
was  there  any  agreement  for  the  payment  of  interest 
upon  interest  with  annual  rests.  The  account  di- 
rected by  the  High  Court  was  wrong  in  principle 
as  between  the  Respondent  and  Sophia  Guthrie^  the 
Executrix  of  her  deceased  husband,  Inglis.  It  ought 
to  have  been  made  up  with  interest  at  five  per  cent. 
only,  and  without  annual  rests.  According  to  that 
calculation  the  payments  to  the  Respondent  left  a 
balance  in  the  Appellant,  Sophia  Guthrich^  favour. 
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J^66^  The    Attorney.Gcueral    (Sir   John  Molt,    Q.C.,) 

CuTiiuiiB  and  Mr.  Rodwell^  for  the  Kespoudent. 


It  is  clear  that  InjUs  agreed  to  pay  interest  at  eight 
per  cent  per  annum  on  the  amount  of  the  loans 
which  were  made  him  by  the  Respondent.  He 
debited  himself  in  his  account  with  the  Respondent 
with  interest  at  that  rate.  It  was  a  new  contract  in 
substitution  of  the  original  one,  and  was  acted  upon 
by  him  up  to  his  doath  and  binds  his  estate.  The 
account  bused  upon  this  agreement  was  properly 
ordered  to  be  taken. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships' judgment  was  delivered  by 

The  Right  lion.  L'jrd  Westbury  : — 

This  is  a  suit  of  a  painful  'nature,^which  has'arisen 
between  a  daughter  and  her  father,  touching'the  rate 
of  interest  payable  upon  a  loan  made  by  the  father  to 
her  deceased  husband. 

It  appears  that  Mr.  Henry  Inylisj^the  son-in-laW 
of  General  Lister^  was  engaged  in  trade ;  that^tho 
trade  was  lucrative  ;  and  that  he  applied  ^to  General 
Lister  to  advance  him  money,  to  be  employed  by  him 
in  that  trade.  General  Lister  assented,  and  lent  to 
his  son-in-law,  on  two  several  occasions  in  the  same 
year,  two  sums  of  money,  one  amounting  to  Rs.  41,900, 
the  other  amounting  to  Rs.  15), 500.  On  the  occasion 
of  these  advances  two  promissory  notes  were  given  by 
his  son-in-law  to  General  Lister^  and  in  both  those 
notes  (because,  although  one  only  is  produced,  it  has 
been  admitted  at  the  Bar  that  there  was  another,  and 
that  the  other  must  be  taken   to  have  been  of  the 
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same  tenor  Avith  that  which  is  produced),  there  is  a  *^^^- 
promise  by  the  borrower,  Mr.  Inglis^  to  repay  the  GuTHaiB 
money  borrowed  with  interest  at  five  per  cent,  at  the  Uster.' 
expiration  of  three  years.  The  contention  now  on 
the  part  of  the  General,  the  lender  of  the  money,  is, 
that  he  is  entitled  to  interest  at  the  rate  of  eight  per 
cent. ;  that  his  interest  is  not  to  be  limited  to  five  jt?^ 
ccnty  which  is  the  proscribed  rate  of  interest  on  the 
promissory  notes.  Ho  might  maintain  that  contention 
by  proving  either  that  at  the  end  of  the  three  years, 
the  time  for  the  repayment  of  the  money,  he  forebore 
to  press  for  the  money,  in  consideration  of  an  aug- 
mented rate  of  interest,  or^he  might  maintain  that  the 
contract,  of  the  terms  of  which  the  notes  are  evidence, 
was  superseded  by  a  new  contract,  which  allowed  the 
money  to  remain  for  a  longer  period  of  time  than 
three  years,  at  an  augmented  rate  of  interest.  But  . 
unless  some  such  case  can  be  proved,  a  claim  of  inte- 
rest at  eight  ^?^r  cent.^  founded  upon  a  bare  promise 
of  the  debtor  to  pay  eight  jt?^r  cent.^  or  upon  the  fact 
that  the  debtor  has  in  account  voluntarily  debited 
himself  with  eight  per  cent,  in  lieu  of  five  per  cent, 
could  not  be  maintained  in  law  for  want  of  considera- 
tion, amounting  merely  to  a  nudum  pactum. 

It  is  satisfactory  to  find  that  the  history  of  the 
introduction  of  the  eight  per  cent,  into  the  dealings 
between  the  parties  is  very  clearly  given.by  General 
Lister  himself ;  and  it  is  a  history  which  is  very 
creditable  to  his  son-in-law,  ^x.^  Inglis,  but  which  is 
inconsistent  with  the  General's  founding  upon  the  cir- 
cumstances any  legal  claim.  We  do  not  refer  to  the 
allegations  made'^  in  the  plaint, — we  prefer  to  take 
the  letter  of  General  Lister  addressed  to  his  daughter 
after  the  death  of  her  husband,  in  which  he  gives  her  * 
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1866.  a  narrative  of  the  transaction  between  hiniRelf  and  his 
GuTHRiB  son-in-law ;  and  upon  an  accurate  examination  of  the 
LisTBB.  contents  of  that  letter,  it  is  clear  that  the  General 
distinctly  states  there  was  but  one  contract  on  the 
subject  of  interest,  which  he  made  with  his  son-in- 
law.  He  states  the  stipulation  was  that  the  legal 
interest,  i.e.  the  legally  demandable  rate  of  interest, 
should  be  five  per  cent.j  but  that  on  the  occasion  of 
the  loan  being  made,  the  son-in-law,  of  his  own  accord, 
said,  he  would  pay  eight  per  cent,  interest,  because  he 
was  able  to  make  more  than  three  times  that  nte  by 
the  employment  of  the  money  in  trade. 

It  is  plain  that  the  words  in  which  this  promise 
was  made  were  not  intended  to  supercede  the 
written  engagement.  Independently  of  this,  we  find 
the  General  giving  a  striking  narrative  of  what 
occurred  between  himself  and  his  son-in-law  sub- 
sequently, some  time  after  the  notes  had  been  made, 
when  the  son-in-law  rendered  a  written  account,  in 
which  ho  had  charged  himself  with  eight  per  cent. 
The  General's  words  amount  to  this: — ^I  pointed 
out  to  Mr,  Infflis  that  he  was  charging  himself  with 
eight  per  cent,  interest,  whereas  I  was  entitled  only 
to  five  .per  cent. ;  but  the  son-in-law  said,  it  is  all 
right,  I  can  make  more  than  three  times  that  amount 
by  the  use  of  your  money,  therefore,  I  desire  to  pay 
•  '  you  eight  per  cent.  That  conversation,  again,  ia  a 
clear  acknowledgment  on  the  part  of  the  General  that 
he  regarded  himself  as  the  legal  creditor  of  his  son* 
in-law  for  only  five  per  cent.  It  is  in  perfect  harmony 
with  the  account  given  in  the  letter  that  the  engage- 
ment originally  was  for  five  per  cent^  but  that  the 
son-in-law  said,  He  could  well  afford  to  pay  more ; 
and  the  General  answered,  You  can  do  as  you  pleaso 
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about  it.  It  was  left,  therofore,  to  the  arbitrium  of  ^^^^• 
the  son-in-law,  if  he  ohose  to  pay  eight  per  centj  to  Guthrik 
pay  that  amount  j  but  the  legal  relation  which  was  Lister. 
created)  was  an  engagement  to  pay  five  per  cent,  onlj, 
What  was  done  subsequently  is  not  inconsistent  with 
that.  We  have  the  fact  that,  subsequently  to  the 
date  of  the  promissory  note,  on  several  occasions  the 
son-in-law  rendered  to  his  father-in-law  accounts  cur- 
rent, in  which  he  debited  himself  With  eight  per  cent 
instead  of  five  per  cent,  and  that  ^he  continued  that 
practice  down  almost  to  his  death  5  for  in  one  of  his 
repositories  after  his  death  his  widow  found  three 
accounts  or  written  papers,  in  which  also  he  had 
debited  himself  with  eight  per  cent.  If  there  had 
been  no  written  promissory  note,  or  if  there  had  been 
no  history  given  by  the  creditor  making  the  claim  of 
the  origin  of  the  introduction  of  the  eight  per  cent^ 
the  accounts  so  made  out  by  the  debtor  might  be  a 
legal  ground  for  presuming  that  the  original  contract 
had  been  to  pay  eight  per  cent.^  or  that  there  hid 
been  a  new  contract  to  pay  that  rate  of  interest.  They 
cannot,  however,  be  used  as  evidence  that  the  original 
contract  contained  in  the  promissory  notes  was  done 
away  with  and  a  new  contract  substituted,  for  the 
reason  we  have  already  given,  viz.,  that  the  General 
admits  that  when  he  saw  the  first  account  with  in- 
terest at  eight /?(?r  cent,  he  treated  it  as  a  thing  to 
which  he  was  not  entitled.  Clearly,  therefore,  there 
was  no  contract  entitling  him  to  eight  per  cent.  exist<^ 
ing  at  that  time  ;  and  with  reference  to  the  subse-^ 
quent  accounts,  with  perfect  notice  of  those  accounts, 
because  he  had  them  in  his  possession,  the  Generid 
writes  to  his  daughter  the  letter  to  which  we  have 
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1866.  referred,  explaining  how  it  had  arisen,  giving,  as  w0 
Guthrie  have  already  observed,  a  history  of  the  introdnctiori 
LisTBB  ^^  *^®  eighty^  cent,  that  it  was  ^  voluntary  offer  by 
his  son-in-law,  and  that  the  General  did  not  fasten  it 
upon  him  and  make  it  part  of  the  contract,  but  said 
to  his  son-in-law,  "  You  shall  be  at  liberty  to  do  as 
you  please  about  it/' 

The  result  of  the  whole,  therefore,  seems  to  be 
plainly  this,  that  so  far  as  the  legal  right  is  concerned, 
there  is  but  one  contract  existing  for  valuable  con- 
sideration and  capable  of  being  enforced,  vk.,  the 
contract  made  at  the  time  of  the  loan,  in  conformity 
with  the  written  obligation  for  the  loan  contained  in 
the  promissory  notes ;  that  all  departures  from  that 
in  respect  of  interest  are  departures  which  have  been 
made  from  mere  goodwill  and  sense  of  duty  on  the 
part  of  the  son-in-law,  who  is  the  debtor,  but  not  as 
being  the  result  of  any  legal  contract  or  obligation 
between  him  and  his  father-in-law. 

There  is  no  trace  that  the  father-in-law  ever  treated 
the  matter,  up  to  the  time  of  making  the  demand,  as 
one  which  entitled  him  as  a  matter  of  right  to  interest 
Bt  eight  per  cent ;  he  always  treats  it  as  a  matter  of 
bounty  and  favour  on  the  part  of  his  son-in-law ;  and 
he  tells  his  daughter  he  left  his  son-in-law  at  liberty 
to  do  as  he  pleased  about  it. 

We  regret  that  the  demand  has  ever  been  made.  It 
appears  that  when  the  interest  is  reduced  to  the  legal 
rate,  the  sum  paid  by  the  Appellant,  Sophia  Guthrie, 
was  more  than  would  satisfy  the  whole  demand  of  the 
General  according  to  his  just  right,  and  the  action, 
therefore,  was  brought  when  there  was  nothing  due 
on  the  part  off  that  Appellant.    The  consequence 
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must  be  that  the  decree  of  the  Court  below  must  be      J^ 
reversed,  and  the  plaint  dismissed,  and  the  costs  of 
the  proceedings  below  and  of  this  appeal  must  be 
borne  by  the  Bespondent. 

We  will  make  our  report  and  humbly  advise  Her 
jyjajesty  accordingly. 


MussuMAT  Thakoor  Dethee      -     -     -     Appellant^ 

AND 

Rax  Baluk  Ram  and  others   -     -     -     Respondents. "^ 

On  appeal  from  the  Sudder  Dowanny  Adawlutj 
North  West  Provinces^  Agra. 

XhE  appeal  in  this  case  raised  two  questions;  first,  nth,  12th, & 
whether  by  the  Hindoo  law  received  in  the  Benares    ^^^igeeT" 
or  the  Western  schools,  which  governed  the  rights  of     :^rr^^ 

Hindoo  law, 
♦Present:   Members  of  the  Judicial   Committee — The  Bight  aslaiddoim 
Hon.  Lord  Gaims,  the  Right  Hon.  Sir  James  William  Colvile,  ^  V^eetem*' 
the  Right  Hon.  Sir  Edward  Yaughan  Williams,  and  the  Right  schools,  al- 
Hon.  Sir  Richard  Torin  Kindersley.  ^d^may 

MseiiOTy — ^The  Right  Hon.  Sir  Lawrence  Feel.  have  power  of 

*  disposing  of 

moveable  property  inherited  from  her  husband,  which  she  has  not  under 
the  law  oi  Bengal,  yet  she  is  by  both  laws  restricted  from  alienating  any 
immoToable  property  which  she  has  so  inherited ;  and  on  her  deau  the 
immoveablo  property,  and  the  moveable,  if  she  has  not  otherwise  dis- 
posed of  it,  will  pass  to  the  next  heirs  of  her  deceased  husband.  There 
18  no  distinction  with  respect  to  such  alienation  between  ancestral  and 
acquired  property. 

The  devolution  otStridhun,  or  wife's  peculiar  i>rop6rty,  from  a  child- 
less widow,  is  regulated  bv  the  nature  of  ner  marriage.  If  her  maiiiage 
was  according  to  one  of  the  four  approved  forms,  at  her  death  akx 
husband's  collateral  heirs  succeed  to  it. 
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1866.       the  parties,  Choteh  Behee^  a  childless  Hindoo  widow, 
MussuMAT    had  power  to  alienate  any  portion  of  the  property  of 
^EYiiEE     ^^^y^^j  her  deceased  husband,   which  consisted   of 
j'-          ancestral  and  self-acquired  property;  and  secondly, 
Eam.       whether  a  registered  deed  of  gift  of  such  property, 
alleged  to   have   been    executed   by    Choteh   Bebee^ 
in  the  Appellant's  favour,   was  valid.     The  Eespon- 
dents,  who  claimed  to  be  heirs  of  Ramjee^  denied 
his  widow's  power  to  alienate,  as  well  as  the  execu- 
tion of  the  deed,  and  insisted  that  it  was  a  forgery 
.  apd  had  been  coUusively  registered. 

The  decree  of  the  Sudder  Dewanny  Adawlui 
appealed  from,  declared  that  the  Respondents  were 
the  heirs-at-law  of  Ramjecy  and  entitled;  and  that  the 
deed  of  gift  alleged  to  have  been  executed  by  Choteh 
BebeCy  was  a  forgery,  and  her  person  simulated  before 
the  Registrar  of  deeds  for  the  pnrpoae  of  registration. 
The  facts  were  those  : — 

Rai  Suhuj  Ram^  the  common  ancestor  of  the 
Respondents  and  Bamjee^  died,  leaving  considerable 
real  and  personal  property,  consisting  of  Talooqua 
RughoonathpooVy  situate  in  Pergunnahy  Bissarahy 
in  the  District  of  Tirhootj  which  he  had  acquired  by 
purchase.  The  villages  of  Beerapoor^  Buliore^  and 
Sooghurgunjey  two  of  the  villages,  formed  integral 
portions  of  the  Talooqua.  He  left  five  sons,  Kirpa 
Ranij  Sheo  Ram,  Moonshi  Jye  Ram^  Rau  Benee 
Ramy  and  Madho  Ram^  all  since  deceased,  him  sur- 
viving,  his  joint  heirs,   constituting  an  undivided 

A  deed  of  gift  of  immoveable  and  moveable  estate,  alleged  to  have 
been  executed  by  a  Hindoo  widow,  which  was  registered,  set  aside,  as, 
without  decidinff  that  there  had  been  a  conspiracy,  pen  ury,  and  forgery 
in  respect  to  sucndeed  on  the  part  of  the  grantee  and  others,  yet  that 
the  auspicious  circumstances  attending  its  alleged  execution  suid  re- 
gistration had  not  been  removed  by  sufficient  proof  to  support  the 
affirmative  issue  on  the  grantee,  and  to  establish  it  as  a  genuine  instmr 
ir\ent. 
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Hindoo  family,  who  efiected  a  mutation  of  names 
in  the  Books  of  the  Collector.  The  family  property 
was  subsequently  added  to  by  a  purchase  out  of 
their  joint  funds  of  a  moiety  of  three  villages,  called 
respectively  Puehowna  (and  sometimes  Bichowna 
and  Butchna\  Suksorah^  and  Kishenpore^  all  situate 
in  the  District  of  Behar.  The  villages  of  Urouj 
or  Urrujpoor^  and  Tirhur^  situate  in  this  District 
of  Shahabad^  were  also  acquired  by  the  joint  family 
under  a  grant  from  the  Maharajah  of  Bohjepoor 
in  Mokurrerjf  tenure.  The  grandson  of  Sahuj  Bamj 
Uhund  Bamj  died  leaving  three  sons,  Jankee  Baniy 
since  deceased,  the  Respondent,  Toolsee  Ranij  and 
Salik  Ram  (also  since  deceased  without  issue). 
Ramjee  died  in  the  year  1824,  intestate  and  with- 
out issue,  leaving  Luchmund  Sinffy  since  deceased, 
only  son  of  Jye  Bam^  Salig  Ramy  since  deceased, 
Jankee  Ram  also  since  deceased,  the  father  of  the 
Bespondents,  Bheerbhan  Sing^  Munnee  Ram^  and 
Dhunnee  Rarrij  and  of  Motee  Ram^  and  also  leaving 
the  other  Bespondents  Rai  Baluk  Ram  and  Toalsee 
Ram,  and  as  members  with  him  of  a  pint  and 
undivided  Hindoo  family,  entitled  as  heirs  to  his 
undivided  share  in  the  ancestral  and  other  property. 
Ramjee  left  Choteh  Bebeey  his  widow,  him  surviving. 
The  above  members  of  the  family  participated  with 
the  heirs  in  food,  weddings,  obsequies,  and  in  the 
management  of  the  property,  and  this  state  of  affairs 
oontinued  up  to  the  date  of  the  departure  of  Choietf 
Behee  on  a  pilgrimage  to  Juggemauih^ 

In  addition  to  the  other  joint  family  property,  there 
was  purchased  out  of  the  joint  family  funds  certain 
immoveable  property  in  the  district  of  Benares^  which 
vfaa    registered  in  the  names  of  Chateh  Bebee  an4 


1806. 
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MuSflUMAT 

Thakoor 
Deyfei 

V. 

fiAi  Baluk 


Radha  Bebee.  This  property  coasisted  of  the  village 
of  Okenee  Byrumarij  a  seventh  share  in  village 
Dhourkura^  the  village  of  Tajpoor  Puttee^  apper- 
taining  to  the  Puttee  of  Rughobur  Sing^  and  the 
village,  Tajpore  Puttee^  appertaining  to  the  Puttee 
of  Bhoop  Sing  and  Debeechurn  Sing^  all  situate  in 
Pergunnahj  Bidhole^  and  also  certain  houses  and  land 
situated  at  Lultaghat^  Lahoree  Tolah^  and  Lucksa. 

In  the  month  of  July^  1858,  Chotey  Bebee  went 
on  a  pilgrimage  to  Jtiggernauth^  and  before  leaving 
delivered  over  all  the  immoveable  and  moveable  pro- 
perty then  in  her  possession  to  the  custody  of  the 
Bespondent,  Rai  Baluk  Ram, 

It  appeared  that  Chotey  Bebee  reaohed  Jugger- 
fiauth  and  was  returning  homewards  when  she  died 
on  the  way.  On  hearing  of  Chotey  Bebee^s  death, 
Rai  Baluk  Ram^  as  the  eldest  of  the  above-mentioned 
Jieirs,  performed  her  funeral  obsequies.  Soon  after 
Jier  death  proceedings  were  had  before  the  ])k(agistrate 
of  Benares  respecting  the  succession  to  the  estate, 
founded  on  a  registered  deed  of  gift  of  the  whole 
estate,  alleged  to  have  been  executed  by  Chotey 
Bebee  in  favour  of  the  Appellant,  who  also  set  up  a 
title  as  Chotey  Bebee^s  adopted  daughter.  Bai  Baluk 
Jtd^w^  TooUee  Ram^  and  Beerbhan  Sing^  also  claimed 
to  be  heirs  of  Chotey  Bebee^  and  urged  that  Chotey 
Pebee,  as  a  Hindoo  widow,  was  incompetent  to 
filienate  the  property,  that  the  pretended  deed  of 
gift  was  a  forgery,  and  the  alleged  adoption  false  an4 
contrary  to  usage,  she  being  a  female ;  and  that  as  to 
the  alleged  registration  of  the  deed  by  Chotey  Bebee^ 
that  it  was  incredible,  as  she  was  suffering  severely 
from  dysentery  and  about  to  die,  and  could  never 
)iave  appeared  in  Court,  ^  was  alleged,  or  would 
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liave  done  so,  being  a  Purdah  Nasheen  (a  woman 
living  in  seclusion),  having  Managers  and  Agents  to 
transact  her  business,  and  that,  therefore,  it  v^as  clear 
that  some  other  woman  must  have  been  substituted 
for  Choieh  Behee  to  the  Rigistrar  of  deeds. 

Pending  the  settlement  of  these  claims^  the  Court 
attached  the  estate,  and  finally  the  Judge  of  the  Civil 
Court  of  Benarese  rejected  the  Appellant's  claim,  re- 
ferring her  to  a  regular  suit. 

The  suit  in  which  the  present  appeal  arose,  was 
instituted  on  the  9th  of  Aprtl^  1859,  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Zillah  Benares^  by 
the  Respondents  against  the  Appellant.  By  the  plaint, 
they  sought  to  obtain  a  decree  for  possession  by  right 
of  succession  on  the  death  of  Choteh  BebeCy  to  thel 
tillages  and  shares  of  villages  above-mentioned  as 
being  registered  in  her  nanle,  with  houses,  lands, 
and  buildings  at  different  places  in  her  possession 
at  the  time  of  her  death,  and  other  personal  pro-^ 
perty ;  and  further  to  obtain  a  decree  cancelling  thei 
alleged  deed  of  gift  which  the  Appellant  had  set 
up  as  having  been  executed  by  Ohoteh  Bebee,  and 
stated  to  bear  date  the  30th  of  Augustj  1858 ; 
and  finally,  for  a  declaration  that  the  alleged  claim  by 
right  of  inheritance  and  adoption  of  the  Appellant 
was  void.  By  the  plaint  it  was  submitted,  that  besides 
the  Respondents  there  were  not  any  other  surviving 
heirs  of  Sahuj  Ram^  the  great  ancestor ;  and  it  charged 
that  since  his  death  all  his  heirs  took  and  con- 
tinued in  possession  of  his  estate  without  any  division 
of  shares,  and  by  means  of  the  common  stock 
they  had  purchased  additional  landed  property.  It 
further  stated,  that  the  greater  part  of  the  estate 
was  purchased  by  Benee  Ram^  with  ancestral  and 
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family-acquirea  funds,  and  on  his  death  the  nanid 
of    his   sonj    Ramjee^    was    retained,   and   when   he 


died  the  names  of  his  mother,  Itadha  Bebee^  and 
Ckoteh  Bebee  were  substituted  with  the  consent  of  the 
co-parceners,  under  a  special  agreement,  admitting  the 
heirship  of  the  latter  and  the  want  of  power  in  the 
former  to  alienate  the  property  as  above  mentioned^ 
and  that  during  the  lifetime  of  these  ladies  they 
I)articipated  with  the  other  co-^parceners  in  food, 
weddings,  obsequies,  and  in  the  management  of  the 
estate,  and.no  disagreement  among  them;  that,  on 
the  contrary,  the  Bespondent,  Rai  Baluk  Ram^s  ma- 
nage expenses  were  defrayed  by  Chotey  Bebee^  and 
that  he  and  his  wife  resided  in  the  same  house  with 
her,  their  table  expenses  being  in  common,  and  that 
on  her  leaving  for  Juggernauth  in  July^  1858,  she 
delivered  over  to  him,  owing  to  his  being  the  nearest 
heir  and  in  possession  of  the  ancestral  estate,  th^ 
entire  property,  goods,  and  houses,  &c.,  and  recom*" 
mended  to  him  Ramrook  Sing^  her  Agent,  and  that 
with  the  exception  of  that  portion  of  personal  pro-' 
perty  held  in  safe  custody  under  the  Order  of  the 
Magistrate,  the  whole  of  the  property  continued  in 
his  possession.  The  plaint  then  stated  the  circum- 
stances attending  Choteh  Bebee* 8  death,  en  route  from 
Juggernauth^  and  the  alleged  fabrication  and  putting 
forward  the  deed  of  gift  by  the  Appellant,  with  the 
aid  of  her  brother,  Balhishen  Bunsee^  who  it  alleged 
together  must  have  contrived  to  produce  another 
woman  to  impersonate  Choteh  Bebee  before  the  Re* 
gistrar  of  deeds  at  Midnapora;  and  it  submitted  and 
charged  that  the  adoption  of  Appellant  never  took  place 
in  fact,  and  that  if  it  had,  it  was  invalid  and  inoperative 
by  Hindoo  law,  that  there  was  no  deed  or  instrument 
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of  adoption  in  existence,  and  that  if  there  had  been 
any  such  adoption  there  would  have  been  no  necessity 
to  fabricate  the  pretended  deed  of  gift.  The  plaint 
further  submitted,  that  even  if  such  deed  of  gift  had 
been  executed  by  Choteh  Bebee,  which  was  denied,  it 
was  invalid,  as  by  Hindoo  law  a  widow's  estate,  which 
she  took  as  heir  of  her  deceased  husband,  determined 
on  her  death,  and  that,  therefore,  she  could  not 
alienate  by  gift  or  otherwise  any  property  beyond  her 
own  life. 

The   Appellant,    by    her    answer,    insisted,    first, 
that  as  the   Plaintiffs  had  from  several  generations 
remained   separate,    they    had    no    right    under  the 
Hindoo  law  to  the  property  in  dispute ;  secondly,  that 
the  property  was  acquired  by  and  held  in  the  exclu- 
sive piwsession  of  Rai  Benee  RarUy  Ramjee^  and  Choteh 
Bebee ;  thirdly,  that'  Choteh  Bebee^  during  the  life- 
time of    Badha  Bebee^    her   mother-in-law,    adopted 
her,  and  while  in  a  sound  state  of  mind  bestowed  in 
gift  the  entire  property  to  her,  and  put  her  in  posses- 
sion, in  accordance  with  the  deed  of  gift,  dated  the 
30th  of  August  J  1858,  duly  attested  and  registered. 
The  evidence  of  the   Plaintiffs  consisted  of  the  de- 
positions of  thirteen  witnesses,  including  those  of  the 
Eespondents,  Rai  Baluk  Ram  and  Toolsee  Rantj  who 
generally  proved  that  the  family  was  a  joint  and  un- 
divided   Hindoo    family,    and    that  the  property  in 
question  was  partly  ancestral   joint    property,    and 
partly  acquired  by  purchases  out  of  the  joint  funds  ; 
that  a  division  or  partition  of  the  family  property  had 
never  taken  place ;  and  that  the  Appellant  had  never 
been  adopted  by  Choteh  Bebee. 

The  Defendant  filed  the  alleged  deed  of  gift,  which 
was  written  in  Bengalee,  a  language  it  appeared  not 
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1860.        understood  by    Choteh    Bchee^  who    read    and    wrote 
MrlscMAT    nindee  only,  and  the  signature  on  which  (in  Xagree) 
^il^^^TJ^    bore  no  resemblance  to   her  signature  ;    and  that  ifc 
».  appeared  on  the  face  of  the   instrument  that  the  pro- 

Ham.  perty  which  it  pwrported  to  give  to  the  Appellant 
was  not  correctly  described  as  regarded  its  situation, 
although  it  was  admitted  that  Choteh  Behce  nmnage<l 
the  property  and  was  an  excellent  business  woman. 
The  alleged  deed  of  adoption  of  the  Appellant  was 
neither  produced  nor  its  absence  accounted  for.  The 
evidence  of  the  three  of  the  attesting  witnesses  to 
the  alleged  deed  of  gift  produced,  were  Ballaslien^ 
the  brother  of  the  Appellant;  Dunsee^  a  servant, 
who  stated  that  he  did  not  understand  Bengalee,  that 
he  could  neither  read  nor  write,  and  that  Nathoo^  the 
third  witness,  signed  for  him.  Nalhoo  described 
himself  as  a  Priest  in  service  of  Choteh  Dehee  for 
ten  or  twelve  years,  but  he  did  not  corroborate  the 
last  witness,  as  he  stated  that  one  Deenhhandoo  signed 
for  those  witnesses  who  could  not  write  ;  and  this  wit- 
ness also,  although  he  stated  he  had  been  so  long  in 
the  service  of  Choteh  Bebce^  deposed  that  ho  did  not 
know  what  relation  the  Respondent,  Rat  Buluk  Raviy 
was  to  her,  or  if  at  all  related,  and  that  he  had  never 
seen  him  nor  heard  that  Choteh  Bebee'^s  husband 
bad  uncles  or  nephews.  They  all  admitted  Choteh 
Bebce  to  have  been  a  Purdah  Nasltecn  (a  female  who 
does  not  appear  in  public),  and  j^et  stated  that  she 
had  voluntarily  gone  before  the  Registrar  at  Midna^ 
pore  to  acknowledge  her  alleged  signature,  and  at 
a  time  when  she  was  stated  by  them  to  have  been 
suffering  under  dysentery,  the  illness  of  which  she 
died,  and  when,  as  they  admitted,  she  was  in  fear 
of  death.     The  witness,    BalkisheUy    further    stated. 
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that  he  was  a  witness  to  the  deed  of  gift,  and  that        i^^^- 
Choteh  Bebee  had   fallen   ill  at    Baifurnee  {en   route    Mussumat 
from  Jagffemauth\   six  days'  journey  from    Midna-       ij^xuek 
pore,  and  was  in  the  same  state  when  she  arrived  at    „     ^: 
Mtdnapore)  that  she  had  the  same  complaint,  dysen-        Ram. 
tery,  for  a  long  time  at  Benares^  but  is  increased  at 
Baiturnee ;  and   that   she   died   thirteen   days   after 
ths  execution  of  the  deed  at  Gobind  Ohutteey  seven 
days'  journey  from  Midnapore.     He   admitted   that 
none  of  the  witnesses    other  than  the  two  last-named 
knew  Choteh  Bebee^  and  that  only  he  himself  and  the 
two  latter  witnesses,  and  Chowbef/^  a  sweetmeat  seller, 
but  who  was  not  produced,  and  on   inquiry^  by  order 
of  the  Court  could  not  be  .found,  had  indentified  the 
woman  who   had    signed  the  deed  of  gift,  and   also 
appeared  before  the    Registrar    to    acknowledge    it, 
as    Choteh   Bebee^  deceased.      Eight  other  witnesses 
were  called  to  speak  to  the    adoption,  but   none   of 
them  were   present    at    such  alleged   adoption.     Al- 
though they  said  they  had  heard  of  it,  thc3^  admitted 
that  they  had  never  known  any  other  instance  of  the 
adoption  of  a  female. 

The  hearing  of  the  suit  took  place  before  Mr.  B. 
H.  Smithy  the  Principal  Sudder  Amecn  of  Benares^ 
on  the  15th  of  Februarj)^  1860,  and  by  his  judgment 
of  that  date,  he  found  and  declared  the  first  issue 
in  favour  of  the  Appellant,  that  the  late  Choteh 
Bebee  was  legally  competent  to  make  a  gift  of  all 
the  property  in  question  by  Hindoo  law,  as  the  same, 
in  his  opinion,  was  not  joint  ancestral  property ; 
and  he  declared  that  he  saw  no  reason  to  doubt  the 
authenticity  of  the  deed  of  gift,  as  Choteh  Bebee  had 
personally  attended  at  the  Registrar's  office  to  have 
it  registered,  and  dismissed  the  suit  with  costs. 


Digitized  by 


Google 


148  CASKS   IN   THE   PEIVY  COUNCIL 

1866.  Tho   Eespondents   appealed   to    the    Sudder    De* 

MussuMAT    wanny     Adawlut    at    Agra^    tirging    the    following 

^B^HBB     grounds  : — First,  that  the  estate  was  joint  ancestral, 

V.  being  acquired  by  ancestral  undivided  capital ;  and 

Bam.       second,  that  tho  deed  of  gift  set  up  by  the  Appellant 

was  a  forgery,  and  was  not  proved  by  the  evidence  ; 

that  the  witnesses  adduced  by  the  latter,  among  whom 

one  was  her  own  brother,  were  untrustworthy,  had 

been    tutored,   and   their   statements  contradictory  ; 

and  that  on  the  inspection  of  the  deed  other  cir* 

cumstanccs   confirming    its  spuriousness    would    be 

apparent. 

The  Appellant,  by  her  answer  to  the  grounds  of 
appeal,  alleged  that  the  property  in  dispute  was  not 
joint  and  undivided,  but  that  the  property  was 
divided  after  the  decease  of  Anund  Ram ;  that  as 
the  name  of  RamjeCy  son  of  Bmee  Ram^  was  regis- 
tered as  proprietor  of  the  village,  Berapoor  Sookhur* 
gunge^  and  the  names  of  Jankee  Ram^  Toolsee  Ram, 
and  Salik  Ram^  of  the  villages,  Rugoonathpoor  and 
others,  she  asked  if,  as  alleged  by  the  Respondents, 
they  were  in  partnership,  how  came  their  names  to  bo 
registered  for  the  several  villages  and  their  respective 
shares  assigned  to  them  ?  The  answer  then  alleged 
that  the  property  was  self-acquired  by  Benee  Bam, 
and  concluded  by  stating  that  the  claim  of  the  Re- 
spondents was  not  established,  and,  therefore,  their 
objection  to  the  deed  of  gift  was  of  no  avail. 

On  the  6th  of  August,  1861,  the  Sudder  Dewanny 
Court  put  the  following  questions  to  tho  Hindoo  Ijaw 
Officer  attached  to  that  Court  : — 

Question  1. — C.  and  D.  have  inherited  landed 
property  from  a  common  ancestor,  A.,  and  have 
divided  it  between  them.     C.  dies  and  leaves  a  son, 
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son-  G.   0.   dies 


leaving 


F.  D.  dies  and  leaves  a 
no  issue,  but  a  widow,  H.  Query:  Can  the  widow 
//•  will  away  by  Testament,  to  relations  of  her  own 
blood,  the  share  of  the  ancestral  property  which 
belonged  to  her  husband,  G.  ?  or,  after  her  deaths 
will  that  share  necessarily  revert  to  her  husband's 
cousins  ? 

Answer. — If  the  share  of  the  ancestral  property 
which  the  woman's  husband  held  separately  by  virtue 
of  a  partition,  and  to  which  she  succeeded  after  his 
death,  consisted  of  a  personal  property,  she  could  give 
it  away  to  any  one  she  chose  ;  but,  as  it  consists  of 
real  property,  she  cannot  do  so  under  any  circum- 
stances ;  for  such  (real)  property  must  necessarily 
remain  in  the  family  of  the  person  by  whom  it  was 
originally  acquired.  The  object  in  making  a  division 
of  property  is  to  preserve  peace  and  to  prevent  dis- 
putes, but  the  parties  take  division  mutually  retain 
their  rights  in  respect  of  the  whole  property.  Hence 
ff.  shall,  according  to  Kattiayun  and  others,  have  a 
right  to  enjoy  the  real  property  during  her  life,  after 
which  it  shall  revert  to  her  husband's  near  of  kin, 
viz.,  his  cousins,  &c. 

Question  2. — Can  the  widow  H.  alienate,  by  sale, 
gift,  or  otherwise,  during  her  lifetime,  the  share  of  her 
husband,  Gr.  ? 

Answer. — The  answer  to  the  first  question  involves 
also  the  answer  to  the  second ;  i.  e,  H.  has  not  the 
power  of  alienating  the  real  property  by  sale,  gift,  or 
otherwise,  which  she  would  have  had  in  the  case  of 
personal  property. 

Question  3. — If  the  widow  II,  or  her  husband  G. 
shall,  during  their  lifetime,  have  acquired  any  other 
real  property  with  the  proceeds  of  their  share  of   the 
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186(5.        ancestral  estate,  can  the  widow  IL  alienate  the  real 

MrssuMAT    property  so  acquired  by  Will,  by  sale,  by  gift,  or 

DkhTek     otherwise,  or  does  it,  on  her  death,  revert  to  her  de- 

»•  ceased  husband's  cousins,  in  common  with  the  other 

K.iM,       ancestral  estate  ? 

Answer. — ^The  real  property  which  G.  or  H.  ac- 
quired during  their  lifetime  with  the  proceeds  of  the 
former's  separate  share  is  not  hereditary,  and  the 
latter  (because  her  husband  died  without  issue)  can 
give  it  away  to  any  one  she  likes.  Eeal  property 
cannot  be  alienated  in  the  event  of  the  person  who 
acquired  it  having  issue  of  his  own. — Pandit^  Ilera-^ 
nund. 

It  having  been  discovered  in  the  Sudder  Dewanny 
Adawlut  that  the  Appellant  had  not  examined  the 
persons  whom  she  alleged  had  witnessed  or  had 
knowledge  of  the  deed  of  gift,  and  who  wertj  residing 
at  Midnapore^  and  considering  that  it  was  expedient 
that  they  should  be  examined,  the  Registrar  of  that 
Court  was  ordered  to  communicate  by  letter  with  the 
Judge  of  Midaapore^  and  request  him  to  examine  on 
interrogatories,  those  several  witnesses,  and  to  return 
their  depositions  to  the  Sadder  Court.  In  obedience, 
the  Judge,  E.  Jachson^  Esquire,  examined  five  wit- 
nesses, all  but  Choahej]^  who  could  not  be  found. 
Their  evidence  was  contradictory  and  unsatisfac- 
tory as  to  what  took  place ;  not  one  of  these  wit- 
nesses knew  Chotek  Bebee^  but  could  only  rely  on 
the  three  former  witnesses'  statement  as  to  identity. 
The  Judge  returned  the  depositions  to  the  Sudder 
Court  at  Agra^  with  an  official  letter,  bearing  date  the 
23rd  of  September^  1861,  expressing  his  opinion  of  the 
characters  and  conduct  of  two  of  those  witnesses,  who 
wore  the  Vakeel  *dLn^  Mookhtar  employed  by  BalkUhen 
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in  preparing  the  alleged  deed  and  in  witnessing  it,      vjf^^ 
that  they  were  not  worthy  of  credit.  Mdssumat 

T^haicoor 

The  hearing  of  the  appeal  took  place  before  M.      Dkyueb 
a,    Guhbins  and  James  Lean^  Esquires,  two  of  the    j^^^j  bm.uk 
Judges    of  the  Sadder   Dewanny   Adatolut^    on    the        ■^^^• 
16th  of  November^   1861,    when    they  delivered  the 
following   judgment : — •'  Of   the   pleas   adduced   in 
appeal  it  is  only  necessary  to  go  into  one — viz.,  the 
allegation  that    the  deed  of  gift  on   which  the  De- 
fendant (Respondent's)  claim  is  based  is  a  forgery. 
This,  we  observe,  is  a  main  and  most  important  issue 
in  the  case,   and  towards  its  thorough  investigation 
and  development  the  attention  of  the  Lower  Court 
should  have  been  principally  directed..     We  consider 
it  to  have  been  an  error  of  judgment  in  the  Principal 
Sudder  Ameen  that  he  should  have  constituted  any 
other  issue  than  this  the  first  issue,  and  should  have 
devoted  the  greater  part  of   his  judgment  to  other 
questions  which,  in  our  opinion,  do  not  even  require 
to  be  examined,  when  the  main  plea  *  of  the  Defen- 
dant's claim  being  based  upon  a  forgery'  has  been 
properly  investigated.     That  plea  the  Lower  Court 
rejected  briefly  at  the  close  of  its  judgment,  upon 
reasons  which  we  hold  to  be  wholly  insufficient.  After 
a  full  consideration  of  the  circumstances  put  forth  by 
the  Defendant  (Respondent)  respecting  the  execution 
of  the  Hibbenamah^  by  the  deceased   Ghoteh  Bebee  at 
Midnapore^  a  few  days  before  her  death,  in  favour  of 
her  niece,  by  which  deed  the  large  property,  real  and 
personal,  which  she  died  possessed  of  would  be  di- 
verted from  the  Plaintiffs  (Appellants)  the  rightful 
heirs-at-law,  to  the  Defendant,   who  appears  to  be  a 
childless  widow,  dependent  on  her  brother,  Balkishenj 
nephew  of  the  deceased,   who  accompanied  her  upon 
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18G6.        her  pilgrimage  to  Jaggernauth^  from  which  she  never 

MrssuMAT    returned,  and  who  also  witnessed  the  deed  of  gift ; 

Deyheb^     we  have  no  hesitation  in  rejecting  it  altogether,  as  we 

^    %-         hold  that  the  Defendant  has  entirely  failed  to  estab- 
Bai  Baluk   , .  ,    .  ,        .  .  „--  «      .   .         ,        , 

Eam.       ash  its  authenticity.     We  are  of  bpiuion,  that  there  is 

a  strong  preponderance  of  probabilities  against  the 
admission  of  the  fact  advanced  by  the  Defendant,  that 
Choteh  Bebee  executed  this  deed  in  her  lifetime  and 
with  her  own  consent.  We  incline  rather  to  regard 
the  deed  to  be  a  fabrication  after  the  death  of  Choteh 
Bebee.  The  deceased  is  shown  to  have  been  a  good 
woman  of  business,  transacting  her  affairs  herself, 
and  the  business  letters  which  have  been  put  in  evi- 
dence by  the  Appellants  show  not  only  this,  but  also 
that  her  handwriting  was  excellent.  Now,  in  the 
deed  in  question,  the  property  belonging  to  the 
deceased  is  so  incorrectly  stated,  that  even  the  names 
of  the  Zillahs^  or  Districts  in  which  the  landed  estates 
He,  are  misstated.  This  could  not  have  been  the  case 
had  Choteh  Bebee  herself  really  dictated  the  instru- 
ment. Again,  the  signature  bears  no  sort  of  resem- 
blance to  the  excellent  handwriting  of  the  deceased. 
"We  think  the  reason  assigned  by  the  Principal 
Sudder  Ameen  for  getting  over  this  objection,  viz., 
that  Choteh  Bebee  was  '  prostrated  by  sickness,'  is 
quite  insufficient ;  for  the  Defendant  alleges  that 
Choteh  Bebee  executed  the  deed  at  Midnapore^ 
where  she  was  able  to  cook  her  own  food,  and 
afterwards  attended  in  person  at  the  Begistrar's 
office,  and  attested  it.  She  is  there  represented 
to  have  travelled  seven  marches  beyond  Midnapore^ 
and  to  have  died  thirteen  or  fourteen  days  after 
the  execution  of  the  instrument.  It  certainly  must 
be    inferred    from    these    asserted   facts,    that    she 
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ought  to  have  been  capable  of  writing  a  signature 
not  very  defferent  from  her  ordinary  one,  at  the 
time  when  it  ist  pretended  that  she  executed  this 
deed.  JSTo  witnesses  of  any  real  respectability,  or  on 
whose  evidence  reliance  can  be  placed,  are  found  to 
have  attested  the  deed.  It  bears  the  signature  of 
nine  witnesses.  Of  these,  three  only  were  acquainted 
with  the  deceased  so  as  to  be  able  to  speak  to  her  • 
identity.  These  are  Balkishen  himself,  brother  of 
the  Defendant  (who  is  evidently  the  party  who  will 
most  benefit  by  the  recognition  of  the  deed),  and  two 
servants  of  his,  named  Bunsee^  caste  Koonhee^  and 
NathoOy  a  Brahmin.  Their  evidence  is  open  to  too 
much  suspicion  to  carry  weight  with  us.  The  re- 
maining six  are  persons  of  no  note  at  MtdnaporCj 
and  it  is  not  pretended  on  the  part  of  the  defence 
that  any  one  of  them  was  personally  acquainted  with 
the  female  donor.  This  radical  defect  in  their  testi- 
mony is  attempted  to  be  -supplied  by  a  statement  made 
by  Balkkken  and  others,  that  a  certain  ^  Chowbey ' 
originally  resident  of  Muttra^  who  then  lived  at  Mid- 
naporcj  had  been  cognisant  of  the  whole  transaction, 
and  had  assisted  the  deceased  in  procuring  the  ser- 
vices of  the  Vakeel  and  Moohhtar^  who  are  two  of 
the  subscribing  witnesses,  and  the  attendance  of  the 
four  other  witnesses.  But  this  Chowbey  has  not  been 
produced ;  he  has  not  been  even  named  j  nor  is  the 
Defendant  able  to  indicate  him  in  any  such  way  as  to 
enable  u^  to  cause  his  attendance.  Further,  on  re- 
ference to  the  Judge  at  Midnaporey  that  Ofl&cer,  Mr. 
E.  Jackson^  in  his  letter  No.  130,  dated  the  23rd  of 
September  last,  makes  the  following  remark  in  respect 
to  the  Vakeel  and  Mookhtar  alluded  to  : — '  I  place 
little  reliance  on  the  good  faith  of  the  Mookhtar  and 
Vakeel  who  attest  the  deed, — ^first,  because  they  had 
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the  audacity  to  identify  the  woman  who  executed  the 
deed  before  the  Begistrar  of  deeds  when  they  were 
totally  unacquainted  with  her ;  and  secondly,  as  to 
the  Vakeelj  because  from  my  experience  in  this  Dia* 
trict  of  his  depositions  in  other  cases,  I  place  little 
credit  in  his  good  faith  generally  ;'  an  opinion  which 
certainly  tends  still  further  to  diminish  the  value 
of  the  testimony  adduced  in  support  of  the  Htbbe^ 
namah.  We  further  observe  that  the  only  witnesses 
brought  into  Court  for  the  defence,  out  of  those  whose 
names  are  attached  to  the  deed,  are  Balkishen  and 
his  two  servants.  The  six  others^  residents  of  Mtd- 
naporej  were  not  examined  until  a  commission  issued 
from  this  Court.  The  circumstance  that  the  De- 
fendant took  no  pains  to  have  her  own  witnesses 
examined  is  obviously  a  most  suspicious  one,  and 
ought)  in  our  opinion,  to  have  attracted  more  notioe 
than  it  seems  to  have  done  from  the  Principal  Sudder 
Ameetij  whose  acceptance  of  the  deed  on  the  very 
imperfect  evidence  tendered  for  the  defence  we  con- 
sider to  be  a  serious  error  of  judgment.  For  the 
above  and  other  reasons,  which  need  not  be  enume^ 
rated,  we  decide  to  reject  altogether  the  Hibhena* 
mah  in  favour  of  herself,  on  which  the  Defendant's 
case  is  built ;  and  accordingly  we  reverse  the  decision 
of  the  lower  Court,  and  decree  for  Plaintiffs  (Appel- 
lants) with  all  costs." 

The  present  appeal  was  from  this  judgment* 

The  Attorney-General  (Sir  John  Rolt^  Q.  C), 
Mr.  Forsyth^  Q.  C,  and  Mr.  A.  Bailetf^  for 
the  Appellant. 

Three  questions  arise  upon  this  appeal, — j&rst,  had 
ChotehBebee^  a  childless  Hindoo  widow,  power  to 
alienate  the  estate  of  her  deceased  husband,  to  which 
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she  succeeded  on  his  death  ;  secondly,  was  the  deed  of        ^s^^- 
gift   made  by  her  in  the  Appellant's  favour,  a  valid    Mdssomat 
instrument ;  and  thirdly,  have  the  Eespondents  estab-      d^Vhek 
lished  their  title  as  the  heirs  of  Ramjee.  ^    ^• 

First,  as  to  Choteh  Bebee^s  power  of  alienation.  Ram. 
There  were  four  species  of  property  to  which  she 
succeeded  on  her  husband's  death — (1)  ancestral, 
which  we  admit  she  could  not  alienate ;  (2)  the 
family  real  estate  held  by  her  husband  in  severance  ; 
(3)  the  self-acquired  property  of  Benee  Ram  and 
Ramjee ;  and  (4)  that  separately  acquired  by  Ohoteh 
Behee  herself.  With  respect  to  the  latter  three 
descriptions  of  property,  it  was  no  doubt  competent 
for  her,  as  a  Hindoo  widow,  to  alienate  by  deed  of 
gift.  The  law  which  governs  the  rights  of  the  parties 
in  this  case  is  the  Mitacshara^  which  prevails  in 
Western  India.  It  was  a  divided  Hindoo  family. 
Although  there  may  be  some  restraint  upon  a  widow^s 
power  of  disposition  of  her  deceased  husband's  estate 
by  the  Daya-hhaga^  regulating  succession  in  Bengal — 
Sreemutty  Soorjeemoney  Dossee  v.  Denobundoo  Muh 
lick  (a) — yet  by  the  Mitaeshara  the  widow  of  a  member 
of  a  divided  family  takes  the  whole  estate  of  her  de-. 
ceased  husband,  which  devolves  on  her  by  inheritance 
absolutely.  The  Mitaeshara^  chap.  ii.  sec.  i.  arts,  fr, 
18,  30,  39,  Translation  by  Colebrooke^  p.  336,  and 
oh.  ii.  sec.  II,  on  the  separate  property  of  women, 
Strange  "Hindu  Law,"  Vol.  1.  p.  134  (2nd  Ed.), 
alluding  to  the  passages  in  the  Mitaeshara  on  the 
widow's  right  to  inherit,  says  it  is  "a  right  vested  in 
her  by  marriage,  to  be  perfected  on  the  death  of  her 
husband,  dying  without  leaving  male  issue ;"  and  in 
treating  of  a  woman's  separate  estate,  Sir  Thomas 
Strange,  "  Hindu  Law,"  Vol.  1.  p.  248  (2nd  Ed.) 
{a)  9  Moore's  Ind.  App.  Cases,  123. 
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**^^*       says:    *'But,   according  to  the   Mttacskara,   ch.    ii. 

MU88UMAT   gee.  xi.  2,  and  its  followers,  property,  which  the  widow 

Dbyhxb     may  have  acquired  by  inheritance,  is  transmissible  to 

her  own  heirs,  classing  with  this  school  as  part  of  her 

Bam.        Sfridhana.^^     To  the  same  effect  it  is  laid  down  in 

W.  H.  Macnaghten^s  '^  Princ.  of  Hindoo  Law,"  Vol.  L 

p.  40.     The  Hindoo  law  officer  consulted  in  this  case 

says  she  can  alienate  self-acquired  estate  (a).  The  case 

of  The  Collector  of  MasuUpatam  v.    Cavaly    Vencata 

Narrainapak  {b)  is  distinguishable  from  the  present 

case,  as  it  involved  a  question  of  escheat  of  a  Zemin- 

dary  to  Government  for  want  of  male  heirs.     It  is 

apparent  that  the  decree  of  the  Sudder  Court  cannot 

be  sustained.     The  Benares  property  was  purchased 

by  Choteh  Bebee  after  her  husband's  death.     It  was 

from  the  Stridhana^  or  accumulations  from  her  income 

and  savings  from  her  husband's  property,  and  as  such 

entirely  at  her  own  disposal. 

Secondly,  the  genuineness  of  the  deed  of  gift  by 
Choteh  Bebee  to  the  Appellant,  her  adopted  child 
and  niece,  was  established  by  th^  evidence,  and  the 
Bespondents  failed  to  prove  that  it  was  a  forgery. 
The  Sudder  Court  assumes  personation  of  Choteh 
Bebee  by  a  stranger  before  the  Registrar  and  forgery 
of  the  deed  of  gift.  There  is  no  evidence  to  justify 
such  a  conclusion.  Lastly,  we  submit,  that  the  Be- 
spondents have  not  established  that  they  are  the  heirs 
of  Bamjee^  as  they  were  bound  to  do. 

Sir  R.  Palmer^  .Q.C.,   and  Mr.   Leith^   for  the 
Bespondents. 

The  descendants  of  Sahuj  Ram^  the  common  an- 
cestor,  were    members   of  a    joint   and    undivided 

(«)  Ante,  p.  150.  {b)  8  Moore's  Ind.  App.  Cases,  529. 
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Hindoo  family.  The  onm  lies  on  the  Appellant  to  i^^- 
prove  the  separation  of  Benee  Bam,  or  of  his  son,  Mossumat 
Ranyee^  from  whose  childless  widow,  Clioteh  Bebee^  Deyhb^ 
she  alone  claims  title.  Part  of  the  property  the  ^. 
Appellant  claims  is  admitted  to  have  been  ancestral  Basc. 
property,  descended  directly  from  Sahuj  Ram ;  the 
remainder  was  purchased  and  acquired  by  members 
of  the  joint  family  by  means  of  the  ancestral  property 
and  the  accumulated  funds  and  earnings  of  the  joint 
family;  therefore,  according  to  the  Ilindoo  law,  the 
whole  property  in  its  devolution  as  well  as  disposition 
was  subject  to  the  incidents  of  joint  property.  But 
supposing  ^  such  property  is  to  be  considered  and 
treated  as  joint  property,  or  as  the  separate  or  self- 
acquired  property  of  Benee  Ram  or  Ramjee^  it 
makes  no  difference  as  regards  the  right  of  the 
Bespondents  to  succeed,  being  admitted  to  be  the' 
nearest  male  relatives,  and,  therefore,  by  Hindoo  law> 
the  joint  heirs  of  Benee  Ram^  on  the  death  of  his 
childless  widow,  Choteh  Bebee^  who,  as  such  widow, 
succeeded  to  and  was  entitled  and  enjoyed  it  for  her 
lifetime  only,  and  could  not  alienate  the  same  beyond 
the  term  of  her  natural  life.  With  respect  to  the 
nature  of  a  Hindoo  widow's  estate,  the  Appellant's 
proposition  is  founded  on  passages  in  8trange^$ 
^'  Hindu  Law,"  and  goes  to  this  extent,  that  a  widow 
may  alienate  movables  of  her  late  husband  by  the 
Day-Bhaga^  the  law  received  in  Bengal^  and  both 
movables  and  immovables,  according  to  the  Benares 
school,  where  the  Mitacshara  prevails.  [Sir  Law- 
RENC£  Peel  :  Some  confusion  exists  in  Strange^ a 
«'  Hindu  Law,"  Vol.  I.,  pp.  27,  31  (2nd  Ed.),  by 
confounding  Stridhana^  the  wife's  peculiar  property, 
with  the  property  of  her  husband.]  That  passage  in 
Strangers  "  Hindu  Law  "  proves  too  much,  as  it  in- 
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1866.       eludes  property  which  a  woman  may  have  acquired  by 
MussuMAT    inheritance,  purchase,  or  finding.     Inheritance  there 
Deyhbjb     referred  to  has  the  signification  of  property  acquired 
RaiBaluk   ^y   ^^^  mother,  and   at   pp.    51,    248    of  the   same 
JtAM.       volume,  he  treats  the  power  of  a  widow  to  alienate  the 
property  derived  from  her  husband  as  distinct  from  her 
power  t J  alienate  her  Stridhana.     Here  the  property 
in  dispute  is  to  be  considered  only  as  inherited  pro- 
perty. No  issue  is  raised  that  any  portion  was  acquired 
by  Choteh  Bebee  herself.     In  the  case  of   The  Collector 
of  Masulipatam  .v.  Gavaly    Vencata  Narrainapah  {a) 
the  Pundit^  to  whom  the  question  was  referred,  states 
for  what  purposes  a   widow  may   alienate   her  hus- 
band's estate  against  her  next  heirs.     Our  contention 
is,  that  the  interest  a  widow  of  a  man  dying   with- 
out issue  takes  in  his  estate  is  only  as  tenant  for  life, 
and  that  she  has  no  power  to  alienate  or  devise  any 
portion  of  such  estate ;  which  at  her  death  devolves 
upon  her  husband's  heirs ;  Keerut  Singh  v.  Koolakul 
Sing  (6) — except  under  special  circumstances  with 
the    heirs'   consent:     Mohun   Lai    Khan    v.   Ranee 
Siroomunnee  (c).  [Sir  W.   J.  Colvilk  :  Jiord    Gifordy 
the  Master  of   the  .  EoUs,  in  the   case  of    Gossinauth 
Bysach   v.    Hurrosoondery   i)oa5^^,  which   was  heard 
before  the  Privy   Council,     1829   {d\  affirms   that 
pnnoiple,  and  says  the  extent  an.d  limit  of  her  power 
of  disposing  of  the  property  are  not  definable  in  the 
abstract.]     The  Mitacshara  is  silent  as  to  the  limit* 
This   Court,    in     Katama     Natchier  v.    The   Bajah 
of  Shivagunga  {e\  treated   the  interest  of    a  Hindoo 

{a)  9  Moore's  Ind.  App.  Cases,  543. 

{h)  2  Moore's  Ind.  App.  Cases,  331. 

Ic)  2  Ben.  Sud.  Dew.  Eep.,  32. 

{d)  Morton's  Cal.  Eep.,  85. 

{e)  8  Moore's  Ind.  App.  Cases,  529,  556. 
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widow,  succeeding  to  her  husband's  estate,  according 
to  the  Mitacshara  prevailiiig  in  Madras^  as  that 
of  a  tenant  in  tail  by  English  law,  representing 
the  inheritance.  The  true  principle  recognised  by 
all  Hindoo  authorities  is  really  only  the  right  to 
maintenance  of  the  widow.  Strange^  "  Hindu  Law," 
Vol.  I.,  pp.  1 21,  234  (2nd  Ed.),  and  he  considers 
her  only  as  trustee  for  her  husband's  heirs. 

Then  as  to  the  question  of  fact,  the  execution  of  the 
alleged  deed  of  gift.  It  was  cleatly  a  forgery,  and  the 
person  of  Ghoteh  Bebee  simulated  before  the  Begistralr 
of  deeds.  Not  only  was  such  deed  of  gift  inoperative 
as  regards  the  passing  of  the  property,  even  if  the 
property  or  any  part  had  been  proved  to  be  Ghoteh 
Bebee* s  absolutely ;  but  the  Appellant  failed  to  prove 
the  due  execution  by  Ghoteh  Bebee.  The  evidence 
as  well  as  probabilities  of  the  case,  strongly  militated 
against  the  evidence  offered  by  her,  and  the  decree  of 
the  Sudder  Court  holding  that  it  was  a  forgery  and 
that  no  act  of  adoption  had  tcd^en  place  was  well 
founded. 

Mr.  Forsgthy  in  reply. 

The  consideration  of  the  case  was  adjourned. 
Their  Lordships'  judgment  was  now  delivered  by 
The  Eight  Hon.  Sir  James  W.  Colvile  : 

The  question  on  this  appeal  is  the  right  of  succes-* 
sion  to  certain  property  of  which  one  Choteh  Bebee^ 
a  Hindoo  widow,  died  possessed.  She  was  the  widow 
of  one  Ranyeey  who  died  in  1824  without  issue,  and 
he  was  the  only  son  and  heir  of  Benee  Ram^  one  of 
the  five  sons  of  Rai  Sahuj  Bam.  The  Eespondents 
are  all  descended  from  the  last-named  ancestor  through 
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one  or  other  of  his  four  other  sons,  and  are  admitted 
to  be  the  collateral  male  heirs  of  Ramjee  living  at  the 
date  of  his  widow's  death.  The  Appellant  is  the  niece 
of  Choteh  Bebee^  her  brother's  daughter.  She  is  said 
to  have  been  from  her  infancy  adopted  by  her  auntj 
and  treated  as  a  daughter.  But  the  word  "  adopted" 
must  here  be  taken  in  its  popular,  and  not  in  its 
technical  sense.  It  is  not  now  contended  that  the 
adoption  was  of  that  kind  which,  according  to  Hindoo 
law,  would  create  between  Choteh  Bebee  and  the 
Appellant  the  relation  of  parent  and  child  for  all 
jreligious  and  legal  purposes,  or  give  to  the  latter  any 
right  of  inheritance.  The  question  in  this  case  is, 
whether  the  property  in  dispute  on  the  death  of 
Choteh  Bebee  descended  to  the  Eespondents  as  the 
collateral  heirs  of  her  husband  then  living,  or  passed) 
under  a  deed  of  gift  alleged  to  have  been  executed 
by  her  shortly  before  her  death,  to  the  Appellant. 
That  property  is  partly  movable,  and  partly  immo- 
vable. The  latter  is  situated  in  the  Districts  of  Tir- 
hooty  Be/iafy  Shahabady  and  Benares^  and  the  de- 
ceased was  domiciled  at  Benares.  Therefore,  the 
law  by  which  the  succession  to  the  whole  is  governed 
is  that  of  the  Western  schools. 

The  issues  recorded  in  the  cause  were,  whether 
Mussumat  Choteh  Bebee  was  competent  to  bestow  the 
property  in  gift  or  not ;  and  if  she  was,  whether  the 
deed  of  gift  relied  upon  by  the  Defendajit  (now 
the  Appellant)  is  valid  or  not.  This  appears  from 
the  Eecord.  Between  the  date,  however,  at  which 
the  issues  were  recorded  and  that  of  the  trial,  a 
change  took  place  in  the  constitution  of  tJie  Court  qI 
the  Principal  Sudder  Ameen  of  Benare^^  in  which 
the  cause  was  pending;  and  Mr.  Smithy  by  whom  it 
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was  tried,  in  bis  judgment,  says :  *^  Tho  disposal  of 
the  case  rests  on  two  important  issues  ;  first,  whether 
the  property  which  was  the  subject  of  the  gift  to  the 
Defendant  was  joint  ancestral  or  not ;  second,  whether 
the  alleged  deed  of  gift  is  or  is  not  a  bond  fide  instru- 
ment. The  first  of  these  questions,  as  will  hereafter  be 
shown,  is  by  no  means  identical  with  the  first  recorded 
issue,  Mr.  Smithy  however,  having  decided  it  in 
favour  of  the  Appellant,  appears  to  have  considered 
that  the  necessary  consequence  from  his  finding  was, 
that  Ghoteh  Behee  was  legally  competent  to  alien  the 
property  ;  and  further  found  that  she  had  duly  exe- 
cuted the  deed  of  gift.  He,  therefore,  dismissed  the 
Eespondent's  suit,  with  costs.  There  was  an  appeal 
to  the  Sudder  Court  of  Agra^  and  that  Court,  con- 
fining its  attention  to  the  second  of  the  recorded 
isaues,  and  after  taking  further  evidence  as  to  the 
factum  of  the  alleged  deed  of  gift,  came  to  the  con- 
clusion that  the  instrument  was  forged,  and  on  that 
ground  alone  made  a  decree  in  favour  of  the  Re- 
spondents. The  present  appeal  is  against  that  de- 
cree. 

Their  Lordships,  reverting  to  the  recorded  issues, 
will  consider  them  in  their  inverse  order.  They  will 
first  consider  whether  the  evidence  in  the  cause  can 
be  taken  to  have  established  that  the  alleged  deed  of 
gift  was  duly  executed  by  Glwteh  Bebee. 

The  case  set  up  by  the  Appellant  is  the  following  : 
In  1858,  Choteh  Behee  undertook  a  pilgrimage  to 
Juggernauth.  She  was  accompanied  by  the  Appel- 
lant, the  Appellant's  brother,  Balkishen^  Nathoo 
Raniy  a  Priest,  and  Bunsee^  a  menial  servant.  On 
her  return  homewards  from  the  Shrine,  and  a  few 
days  before  she  reached  Midnapore^  she  was  attacked 
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18(56.        -^tith  dysentery,  and  arrived  at    Midnapore  very  iff, 
l^riJRflUMAT    and  despairing  of  recovery.     The    instmnnent    itself 
'^)e\^uer     expresses  that  she  had  no  hope  of  getting  home  alivev 
^-  It  was  p!*epared  by  Hurry  Doss^  a  Pleader  in  the 

Ry^M.  Judge's  Court  of  Midnerpore,  and  by  his  irephew  and 
Clerk,  Deenhundkoo  Mulhje.  It  was  written  in 
Jiengalee^  a  language  foreign  to  the  persan  by  whom 
it  purported  to  be  exeeuted-^-a  language  which  it  is 
admitted  she  did  not  understand.  It  was- executed  at 
the  door  of  the  Gatcherrjj  of  the  Registrar  of  deeda> 
to  which  place  both  Ghoteh  Bebee  and  the  Appellant 
were  taken  in  separate  palanquins,  and  there  regis- 
tered. The  Appellant  saj'^^,  "  After  th^  i-egistry  was 
l^ffected  we  returned  home,  and  left  the  station.^' 
BcdlcMm  says  that  Ghoteh  Bebee  remained  at  Mid* 
ncqjore  about  two  days  after  the  deed  was  executed 
and  registered.  All  the  witnesses  who  speak  to  th& 
fact  seem  to  agree  that  she  died  about  thirteen  or 
fourteen  days  after  the  execution  of  the  deed  at  a 
placa  called  Gobind  Ghuttee^  distant  about  seven  days' 
march  from-  Midnapore^  and  that  her  bedy  was  there 
burned. 

We  have  now  to  consider  the  evidence  given  to 
prove  this  transaction  more  minutely  ;  and  first  it 
may  be  weli  to  see  what  e^^dence  there  really  is  that 
the  person  who  put  her  hand  to  the  instrument  was 
Ghoteh  Bebee. 

The  subscribing  witnesses  to  it  ai'e  Balkishenj 
Nathoo  Baniy  Bunsee,  and  four  Bengalees,  xiz.^ 
Tarachund  -  Miidalc^  Modlwo^  a  Ghowkeedar^  Srra 
Chedum  Surma  at  Ghedum  Sirdar^  and  Deenbundhoa^ 
who  was  concerned  in  the  preparation  of  the  deed. 
The  first  three  of  the  Bengalee  witnesses  may  be  at 
iM$^  disposed  of.     Neither  their  subscription  nor  the 


Digitized  by 


Google 


o>'  irncitt    nioM  rinc  kahi   inuitcs.  103 

testimony  of  such  as  have  been  examined  can  add       ^S(5(>. 
anything  to  the  credibility  of  the  transaction.     Tara-    Mussumat 
<chund  ahnost  admits  that  he  was  called  ou4:  of  the     '^^'^,^1^1^ 
crowd  about  the  door  of  the  Cutcherru  to  become  a  v. 

subscnbidg  witness,  without  previous  knowledge  of  UASi. 
the  parties  er  of  the  transaction.  Ue  say^  that 
Cheditm  Surma^  elsewhere  called  Ghedum  Sirdar^ 
and  Modhoo  tlte  watchman,  were  unable  to  write,  and 
he  does  not  know  who  signed  for  them  ;  whilst  Bal- 
kishen  says,  "  Those  witnesses  vt'ho  oould  write  signed 
for  themselves,  and  those  who  coald  not  Deen- 
hundhoo  signed  for  them."  Cheilum  Sirdar  does  not 
seem  to  have  been  examined,  and  Modhoe  was  pro- 
bably a  witness  of  the  same  -class  with  Tarackiind ;  for 
his  statement  that  he,  a  village  watchman,  had  been 
admitted  into  the  presence  of  Choieh  Debee^  or  had 
been  requested  by  her  to  sign  the  deed,  is  utterly 
incredible.  Resides  the  cvidc^nce  of  the  subscribing 
witnesses,  we  have  that  of  Hurry  Doss  and  Sham- 
i)hund  Ghose,  who  took  upon  themselves  to  identify 
Choieh  Behee  to  the  Registrar.  Bui  it  is  obvious 
that  they  could  only  speak  to  her  identity  from  infor- 
mation derived  from  those  who  travelled  in  her  com- 
pany, or  from  the  person  spoken  of  as  the  Ghowhey. 
He  was  the  onlj^  resident  in  Miduapore  who  it  is  pre- 
tended had  ever  seen  or  known  Ghoteh  Bebee  before 
this  transaction.  He  was  a  Fundah,  a  sort  of  Priest, 
who  had  migrated  to  Midnapore  from  the  Upper 
Provinces,  and  there  dealt  in  sweetmeats.  His  name 
is  not  given,  and  he  appears  to  have  been  known  only 
41S  the  Ghowhey-Iluhvai^  an  appellation  which  ex- 
presses both  his  status  as  a  Brahmin  and  his  occupation 
us  a  Confectioner.  Wliat  was  (he  t'xtent  of  his  previous 
iicquaiatance    with    Chfdth   Dchee   duos    not    appear* 
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Balkishen  says,   "  She  knew  a  Chowhey  of  Muttra  at 
Midnapore.     On  going  to  Juggernauth  she  saw  the 
Ghowbey^  who  kept  a  shop,  but  did  not  halt  at  Mid- 
napore ;  she  halted  further  on.'^     But  whatever  was 
the  extent  of  his  acquaintance,  the   Chowhey  neither 
attested  the  deed  nor  appeared  before  the  Registrar 
to  identify  her,  nor  gave  evidence  in  the  cause.  When 
the   examination   of   the   additional    witnesses   took 
place  at  the  instance  of  the  Sudder  Court,  he  had  dis- 
appeared from  Midnapore  and  could  not  be  traced. 
There  is,  therefore,  no  evidence  of  the  identity  of  the 
person  who  signed  the  deed  with  Choteh  Bebec  except 
that  of  the  Appellant,  her  brother,  their  dependent  the 
Priest,  and  a  servant.     This  might  have  been  corro- 
borated by  satisfactory  evidence  of  the  handwriting ; 
but  from  the  evidence  on  that  point  and  a  comparison 
of  the  Nagree  signature  on  the  deed  with  the  ad- 
mitted signature  of    Choteh  Bebee  upon   other  docu- 
ments, the  Sudder  Court  has  come  to  the   conclusion 
that  the  former  is  a  forgery.     The  testimony,  too,  of 
the  Kobirajj  or  native  doctor,  if  forthcoming,  might 
have  afforded  some  slight  corroboration  of  the  story. 
He  could  at  least  have  proved  that  he  ^as  called  in 
to  attend  a  woman  dangerously  ill  of  dysentery,  and 
have  shown  in  what  state  of  body  or  mind  his  patient 
was. 

Again,  there  is  no  evidence,  except  that  of  the 
four  persons  above  mentioned,  of  the  time  and  place 
of  Choteh  BebeeU  death.  Their  testimony  on  that 
point  might  have  been  corroborated  by  that  of  the 
police  authorities  of  the  station  where  she  is  said  to 
have  died.     But  that  corroboration  is  wanting. 

Wc  will  next  consider  the  evidence  touching  the 
proparation  and  execution  ^f  the  deed.      It  $ecm9 
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clear  that  Hurry  Doss^  the  Pleader,   was  called  in  on       ^^'^ 

the  night  of  the  arrival  of  the  party  at   Midmtpore.    Mussuii/vT 

Ho  is  tho  person  called   Srcedhur  Moomhee  by  the     i]1^i^hke 

Hindustani  witnesses.     There  is  a  crood  deal  of  dis-    „     •• 

^  .  Rai  Baluk 

crcpancy  in  the  evidence  as  to  the  manner  of  calling       law, 

him  in.  He  himself  says,  that  BalJcishen  and  Nathoo^ 
Bam  called  on  him,  and  said  he  had  been  recom- 
mended to  them  by  the  Ghowbcy.  Shamchunder  Doss^ 
who  seems  to  have  been  hanging  about  the  house 
where  the  Pilgrims  put  up,  professes  to  have  directed 
them  to  Hurry  Doss.  Bunsee  says,  "  the  Ghowbey 
sent  for  Srcedhur  3Ioonshecy  Nathoo  Barnes  evi- 
dence is  to  tho  same  effect ;  and  Balhishen  says  that 
he  "  and  the  Ghowhey  went  to  Sreedhnr  Moons/iee^ 
who  sent  for  the  writer"  (Dcenbiwdhoo).  These 
discrepancies,  however,  are  not  of  much  importance. 
It  is  clear  that  Hurry  Doss  wont  to  tho  house  where 
the  woman  alleged  to  be  Choteh  Hebee  was,  oa  the 
night  of  her  arrival ;  and,  though  the  evidence  is  not 
altogether  consistent  on  that  point,  that  he  took 
Deenbundoo  with  him. 

Hurry  Doss  being  the  professional  person  respon- 
sible for  the  preparation  of  the  document,  it  is  to 
his  evidence  that  we  naturally  look  for  a  true  account 
of  that  part  of  the  transaction.  His  statement  is 
to  this  effect :  **  I  found  Choteh  liebee  lying  down. 
She  said,  *  Are  you  a  Vakeel  "i^  I  said,  *I  am.'  She 
said,  *  All  my  property  I  wish  to  make  over  in  gift 
to  Thdkoor  Deyhee^  my  niece' — who  was  then  sitting 
by  her.  I  asked  what  estate  ( Talooqua\  and  what 
property,  that  a  rough  copy  might  be  prepared.  She 
said,  ^To-night  I  am  not  at  all  well,  but  to-morrow 
morning  I  will  have  it  all  written  out.'  I  then 
returned  that  night  to.  my  house.     The  next  morning 
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i«66.  I  sent  DccuhuHilhoo  to  take  a  list,  aud  ascertain 
MussuMAT  what  .she  wanted  to  have  written.  He  went,  aud 
took  down  all  particulars.  I  said  the  whole  of  the 
property  was  to  be  made  over,  and  that  she  had  no 
stamp  paper.  I  then  drew  out  a  deed  of  gift  in  the 
Bengalee  language,  aud  1  sent  Deenbundhoo  with 
it  to  Choteh  Bebee  to  be  read  to  her,  and  ascertain 
whether  it  was  what  she  wanted.  Deenbund/ioo 
returned,  and  said  she  had  agreed  to  what  I  wrote* 
The  next  day  I  had  it  all  clearly  written  out  on 
stamp  paper,  and  brought  it  to  the  Cutcherry.  Choteh 
Bebee  and  Thakoor  Deyhee  also  catne  in  palkees 
to  the  Court,  and  I  then  read  out  to  Choteh  Bebee  the 
contents  of  the  Ilibbenamah  aud  she  signed  it  with 
her  own  hand.  Choteh  Bebee  was  then  taken  in  a 
pallcee  before  the  Registrar,  the  door  of  the  palkee 
>vas  opened,  and  the  Nazir  questioned  her  by  the 
Principal  Sadder  Amcetx^s  orders,  and  she  admitted 
that  she  had  executed  the  deed.  I  received  back  the 
Ilibbenamah  after  registry,  and  the  next  day  took  it 
to  Thakoor  Deyhee  through  BalkMeny 

From  this  stateraent.it  is  to  be  inferred  that  on 
the  first  evening  nothing  was  expressed  but  a  general 
intention  to  make  a  gift  of  the  whole  property  ; 
that  on  the  following  morning  the  Pleader  obtained 
more  particular  instructions  through  Deenbundhoo ; 
that  he  then,  in  his  own  house  and  with  his  own  hand, 
drew  up  the  draft  deed,  and  sent  it  by  Deenbund/ioo 
to  be  explained  to  the  woman ;  that  on  the  following 
day  he  had  the  engrossment  made  on  stamp  paper 
in  his  own  house,  and  took  it  thence  to  the  Court- 
house, where  he  mot  the  two  women  in  their  palkees  ; 
(hat  ho  read  over  the  fair  copy  to  the  woman  said  to 
be  Choteh  Bebee  outside  the   Court,  who  executed  it 
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there  ;  that  she  was  then  taken   in  her  palkee   before        ^'*^''- 
the  Registrar,  and  to  him  or  his  Nazir  acknowledged    Mitssumat 
her  signature.     One  would  hare  expected  that  this      iTeVheb 
account  would  have  been  confirmed,  at  least  by   the  ^• 

Clerk,   Deenbundhoo,  in   all   its   material   particulars.        Ram. 
This,  however,  is  not  the  case.     His  statement  is  that 
on  the  night  when,  aocarding  to   Ilurr//   Doss,  Choteh 
Bebee  was  too  ill  to  give  full  instructions,  he  remained 
behind  and  took  down  from  her  dictation  what  he  calls 
a  list  containing  the  names  of   her  husband   and    her 
father ;  that  the  rough  copy  of  the  deed   was  drawn 
out  the  next  day,  and    was   clearly   written  out  and 
taken  to  her  by  him.     In  another  part  of  his  evidence 
he  says   that    Harrfj   D)ss  prepared  the   rough  copy 
oi   the   deed  in  her    house ;    that  CJioteh  B^bee  ex- 
plained to  him  what  she   wanted  done,  and   that  he 
(the  witness),  at  Ohoteh   Bebee^s  request,   wrote   the 
copy  out   clearly   on   pap'jr.     (This  probably   means 
the  copy  on  stamp  papar.)     H'5  says  that  on  the  sam?* 
day  (being  the  day  after  the  evening  on  which  Httrrf/ 
Doss  was  first  called  in)  the  two  women  came  to  the 
Outchcrry^  and  that  the  deed  was  then  and  there  exe- 
cuted and  registered.     lie  does  not  state  how,  or  by 
whom,  the  Bengalee  instrument  was  explained  to  her. 
The  testimony  of  the  Hindustani  witnesses,  on    the 
wliole,  tends  to  confirm  the  statement  of  Deenbundhoa 
rather  than  that  of  Uum/  Doss.     Both  Nathoo  Ram 
and  Balkis/ien  say    that  both   the  draft   and   the   fair 
copy   of   the   deed   were    written   and  explained  by 
Deenbundhoa  at  Choteh  Bebee' s  house.     They  do  not 
»peak  to  the  fair  copy  having  been  explained  to  her 
by  llarnf  Doss  at  the  C-itcherry  when  it  was  executed- 
They  say  that  the  deed  was  written  and   executed  on 
the  same  day,  viz.,  that  following  the  evening  of  Cholel^ 
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1866.       Behee^s  arrival  at  Midnapore.     Bunsee^  however,  states 
MussuMAT  that  the  fair  copy  oa  stamp  paper   was  written  at  the 
Deyhrb     Gf^t(^J^^rrif^  and  that  the  deed  was  writtea  after  remaia- 
».  ing  three  days  at  Midnapore. 

Ram.  Here,  then,  their  Lordships  have  to   deal  with  an 

instrument  avowedly  taken  ^uj  capite  lecti  from  a 
woman  stricken  with  a  mortal  disease,  and  in  expec- 
tation of  death — ^that  woman  being  one  of  a  class 
which  the  law  regards  as  in  need  of  especial  protec- 
tion. Whatever  strictness  is  required  in  the  proof  of 
a  testamentary  disposition,  is,  at  least,  equally  required 
here.  The  document  is  written  in  a  character  and 
language  which,  if  in  the  fullest  possession  of  her 
.faculties,  she  could  neither  read  nor  understand.  The 
accounts  given  by  the  witnesses  of  its  preparation  and 
explanation  are  inconsistent  and  unsatisfactory.  If 
it  were  even  established  that  the  person  who  put  her 
hand  to  the  paper  were  Choteh  Bebee^  the  proof  would 
still  fall  short  of  that  which  ought  to  be  given  to  sup- 
port such  a  transaction — proof  that  she  really  knew 
what  she  was  about,  and  intended  to  make  this  dispo- 
sition of  her  property. 

Again,  the  circumstances  of  the  execution  are,  in 
their  Lordships'  judgment,  extremely  suspicious.  This 
sick  and  almost  dying  woman  is  said  to  have  been 
carried  down  on  the  afternoon  of  an  August  day,  and 
deposited  at  the  door  of  the  Cutcherry.  Whilst  lying 
there  she  has  the  instrument  explained  to  her,  for  the 
first  time,  by  the  person  chiefly  responsible  for  its  pre- 
paration, through  the  half-opened  doors  of  her  Palan- 
quin. She  executes  it,  and  some  of  the  witnesses  of 
her  act  are  picked  up  then  and  there  out  of  the  crowd. 
One  witness  says  that  the  deed  itself  was  fairly  copied 
at  this  time  and  place ;  several — and  that  is  far  more 
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Credible — that  an  additional  copy  for  registration  was 
then  made.  After  all  this  ceremony  is  gone  through 
she  is  carried  into  Court,  and  questioned  by  the 
Nazir. 

Now,  she  might  certainly  have  executed  the  deed  in 
the  privacy  of  her  own  house,  Nor  does  she  seem  to 
have  been  bound,  by  the  Acts  and  Regulationa  touch* 
ing  registration,  to  appear  personally  before  the  Re- 
gistrar, in  order  to  have  it  registered.  She  might 
have  sent  it  for  that  purpose  by  a  duly  authorized  re- 
presentative, with  one  or  more  of  the  witnesses,  who 
could  speak  to  her  execution  of  it. 

Appearance  in  a  public  Court,  even  under  the  pro- 
tection of  a  Palanquin,  is  a  thing  repugnant  to  the 
feelings  and  habits  of  a  Hindoo  woman  of  Ckoteh 
Bebee^s  position,  even  when  she  is  in  perfect  health. 
The  same  feeling  might  not  operate  on  one  who  per- 
sonated  her,  or  on  one  who  sought  to  profit  by  the 
fraud.  And  the  extraordinary  publicity  restored  to  on 
this  occasion  seems  more  likely  to  have  been  designed 
to  give  a  colour  to  a  false  transaction  than  to  have 
been  an  incident  in  a  regular  one. 

Considering,  then,  the  whole  evidence  and  the  start* 
ling  improbabilities  of  the  case  set  up,  their  Lordships 
are  of  opinion  that  the  Appellant  has  failed  to  estab- 
lish the  validity  of  the  deed  of  gift  on  which  she 
relies.  It  is  not  necessary  to  say  that  on  this  evidence 
'  she  and  her  witnesses  must  be  taken  to  have  been 
guilty  of  conspiracy,  perjury,  and  forgery.  It  is  nuffi- 
cient  to  say  that  the  proof  falls  very  far  short  of  what 
is  required  to  support  the  affirmative  of  the  issue, 
which  she  was  bound  to  prove. 

If  the  Appellant  were  suing  to  recover  possession 
of  the  property  from  the  Respondents  by  virtuo  of 
•  VOL.  xi;  7 
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the  deed  of  gift,  the  conclusion  to  which  their  Lord- 
ships have  come  would  of  course  determine  the  cause* 
That,  however,  is  not  the  nature  of  the  suit ;  and  the 
Eespondents,  being  the  Plaintiffs  below,  have  to  show 
a  title  to  the  relief  which  they  claim.  The  object  of 
their  suit^  as  stated  in  the  plaint,  was  to  be  confirmed 
in  the  possession  of  the  various  parcels  of  immovable 
property  which  are  therein  specified  ;  to  recover  cer- 
tain movable  property  which  seems  to  have  been 
under  attachment ;  to  have  the  deed  of  gift  cancelled 
and  set  aside  ;  and  to  .  avoid  the  title  which  the  Ap- 
pellant was  then  understood  to  claim  by  virtue  of 
adoption.  The  first  things  to  be  determined  are  the 
status  of  the  family  and  the  nature  of  the  property. 

The  Eespondents  alleged  in  their  plaint  that  the 
family  of  the  common  ancestor,  Sahuj  Earn,  including 
Benee  Bam  and  Eamjecj  had  continued  to  be  un- 
divided. But  the  evidence,  and  above  all  the  indis- 
putable fact  that  Choieh  Bebee  was  in  possession 
of  the  greater  part  of  the  property  in  dispute,  as 
heiress  of  her  husband,  for  upwards  of  thirty  years, 
seem  to  their  Lordships  to  support  the  finding  of 
the  Principal  Sudder  Ameen — that  Ramjee  was  not 
a  member  of  an  undivided  family,  of  which  the 
Respondents,  whatever  be  their  status^  inter  se^  are 
or  represent  the  other  co-parceners;  Benee  Ram 
having  separated  from  his  co-heirs,  and  taken  as 
his  share  of  the  ancestral  estate  the  villages  in  Tir* 
hoot^  which  form  the  first  parcel  of  the  immova- 
ble property  that  is  the  subject  of  this  suit.  Their 
Lordships  also  accept  as  true  the  history  which  has 
bejen  given  by  the  learned  Counsel  for  the  Appel-* 
lant  of  the  acquisition  of  the  other  parcels  of  im- 
movable property. 
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The  state  of  the  family  and  the  nature  of  the  pro- 
perty having  been  thus  ascertained,  the  only  question 
is,  whether  the  Eespondents  became  entitled  to  the 
possession  of  it  on  the  death  of  Ohoteh  Bebee  as  the 
next  heirs  of  her  husband.  The  Appellant's  sup- 
posed title  by  adoption  has  been  abandoned,  and  the 
validity  of  the  deed  of  gift  has  already  been  disposed 
of.  It  is  difficult,  however,  to  deal  with  the  remain- 
ing question  without  adverting  to  the  arguments^ 
which  have  been  addressed  to  their  Lordships  in 
support  of  Choteh  Bebeeh  power  to  dispose  of  the 
property,  since  the  right  of  the  husband's  collateral 
heirs  depends  in  some  degree  on  the  nature  of  the 
widow's  estate. 

The  learned  Counsel  for  the  Appellant;  whilst 
they  admitted  that,  by  the  law  as  it  prevails  in  Lower 
Bengal^  the  estate  of  inheritance  which  a  Hindoo 
widow  takes  in  the  property  of  her  husband,  dying 
without  male  issue,  is  limited  in  its  enjoyment ;  that 
she  cannot  alien  such  property,  whether  movable  or 
immovable,  except  for  certain  defined  purposes,  and 
subject  to  certain  restrictions ;  and  that  it  passes  on 
her  death  to  those  who  are  then  the  next  heirs  of  her 
husband — ^have  nevertheless  contended  that  this  is 
not  the  Iftw  of  the  Western  schools,  and  have  at- 
tempted to  show  that  at  Benares  and  in  the  other 
Provinces  governed  by  the  Mitacshara^  the  widow's 
estate  in  her  husband's  property  is  absolute;  thiat 
she  has  full  power  to  dispose  of  it ;  and  that,  if  she 
fails  to  do  so,  it  is  after  her  death  subject  to  a  diffe- 
rent course  of  succession  from  that  which  obtains  ixx, 
Bengal. 

The  opinion  of  the  Pundit  taken  by  the  Sudder 
Court  does  not  support  this  contention  in  its  in- 


1866. 

MUSSUMAT 

Thakoor 
Deyhee 

V, 

Rai  Baluk 
Babc. 


Digitized  by 


Google 


172 


CASES   IN   THE   PRIVY   COUNCIL 


1866. 

MuaiUMAT 

Thakoob 

Detheb 

1^*1  Baluk 
Ram. 


tegrity.  He  admits  the  right  of  the  widow  to  alien 
movable  property,  whether  ancestral  or  not,  and  the 
immovable  property  acquired  by  her  husband  or 
herself,  with  the  proceeds  of  the  former's  share  in  the 
ancestral  estate ;  but  he  denies  her  right  to  dispose 
of  her  husband's  share  in  immovable  ancestral  pro- 
perty, and  states  that  ou  her  doath  it  devolves  on  her 
husband's  next  of  kin.  He  does  not  show  that,  if  she 
does  not  exercise  her  alleged  power  of  disposition 
over  property  of  the  two  other  classes,  that  does  not 
also  pass  on  her  death  to  her  husband's  heirs. 

The  learned  Counsel  for  the  Appellant  relied 
mainly  on  arguments  drawn  from  the  1st  and  the 
11th  sections  of  the  2nd  chapter  of  the  Mitacshara^ 
and  on  the  supposed  confirmation  of  them  by  Sir 
Thomas  Strange.  The  first  of  these  sections  deals 
with  the  right  of  the  widow  to  inherit  the  estate  of 
one  who  leaves  no  male  issue.  It  states  the  various 
conflicting  authorities  on  the  subject — some  favour- 
able, others  adverse  to  the  widow's  right ;  it  weighs 
and  contrasts  them,  and  comes  ultimately  to  the  con- 
elusion  embodied  in  the  .39th  Article,  viz. :  "  There- 
fore, it  is  a  settled  rule,  that  a  wedded  wife,  being 
chaste,  takes  the  whole  estate  of  a  man,  who,  being 
separated  from  his  co-heirs,  and  not  subsequently  re- 
united with  them,  dies  without  male  issue."  It  need 
hardly  be  observed  that  the  rule  thus  stated  merely 
affirms  the  widow's  right  of  succession,  with  a  qualifi- 
cation unknown  to  the  law  of  Bengal — viz.,  that  her 
husband  was  not  at  the  time  of  his  death  a  member 
of  an  undivided  family.  The  te^t  is  wholly  silent  as 
to  the  disabilities  of  the  woman,  or  the  nature  of  the 
interest  which  she  takes  in  her  husband's  estate.  It 
may  also  be  conceded  that  nothing  on  these  points 
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is  to  be  found  in  the  rest  of  that  portion  of  the        ^^^^* 
Mitacdhara  which  has  been  translated  by  Mr.  Cole-    Mdssumat 
hrooke,  and  published  under  the  title  of  "  The  Law  of     "^bb^^^z 
Inheritance  from  the  Mitacsharay     It  is  not,  however,     ^    *• 
a    necessary  consequence  from   these   circumstances        Ram. 
that  the    Benares    school  recognizes  in  the  widow 
an  absolute  power  of  disposition  over  the  estate  which 
ehe  has  inherited  from  her  husband,  other  absolute 
interest  therein.     We  have  not  the  whole  Mitacshara. 
Mr.  Colebrooke^  in  his  preface,   p.  iv.^  states  that  his 
work  includes  only  an  extract  from  that  celebrated 
Treatise,  comprising  so  much  of  it  as  relates  to  inhe- 
ritance.    The  widow's  disabilities,  which  depend  in  a 
great  measure  upon  the  notions  which  the  Hindoo 
legislators  entertained  of  the  infirmity  and  necessary 
dependence  of  the  ses^   may  be  dealt  with  in  other 
parts  of  the  work.      It  is  certain  that  upon  other 
subjects    the     Mitacshara     cites    with    approbation 
Menu^   Catayana^   Nareda^  and    others,  upon  whose 
dicta  the  limitation  of  the  widow's  enjoyment  of  her 
husband's  estate,  and  of  her  power  over  it,  chiefly 
depends ;  and  that  these  authorities  are  received  by 
the  Western  schools  as  well  as  by  that  of  Bengal^ 
Accordingly    Sir    Thomas  Strange  (voL  i,  p.  247) 
states  clearly  that  such  limitations  are,  with  some 
slight  variations,  common  to  all  the  Schools. 

A  more  plausible  argument  in  favour  of  the  Appek 
lant's  contention  may  be  derived  from  the.  eleventh 
section  of  the  2nd  chapter  of  the  Mitacshara^  if  the 
words  "  also  property  which  she  may  have  acquired 
by  inheritance,"  which  occur  in  the  2nd  article  of 
this  section,  are  taken  (as  they  are  taken  by  Sir 
Thomas  Strange  and  others),  to  include  property 
inherited  from  a  husband.     For  it  may  be  said  tha^t 
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1866.       there  can  be  no  distinction  between  different  portions 
■Mve^vmiT   ot  a  Woman's  Sfridhuriy  or  separate  property  :  if  she 
^D^YHEB     ^^  dispose  of  part  of  it  she  may  dispose   of    the 
V,         whole ;  and  further,  that  the  whole  must  pass  on  her 
^Ram^^     death,  according  to  the  law  which  regulates  the  suc- 
cession to  Stridhun.     Sir   William  Macnaghterij  how- 
ever, in  his   "  Principles  and  Precedents  of  Hindu 
Law,"  vol.  i.  p.  38,  lays  down  broadly  that  there  is 
such  a  distinction.     He  says :   "In  the  Mitacshara^ 
whatever  a  woman  may  have  acquired,  whether  by 
inheritance,  purchase,  partition,  seizure,  or  finding,  is 
denominated  woman's  property,  but  it  does  not  consti- 
tute her  pecuKiimP     And  he  then  proceeds  to  show 
what  is  that  peculium  or  Stridhun  proper,  according 
to  Menu. 

Certain  it  is,  that  whilst  no  decided  case  has  been 
cited  in  support  of  the  Appellant's  contention,  there 
are  many  to  show  that  according  to  the  Benares  and 
other  Western  schools,  the  power  of  a  widow  over 
property  inherited  from  her  husband  is  limited,  and 
that  on  her  death  it  passes  to  his  heirs.  The  case  of 
Keerut  Sing  v.  Koolahul  Sing  (2  Moore's  Ind.  App, 
Cases,  p.  831),  where  the  property  in  dispute  was 
situate  in  the  District  of  Benares^  is  directly  in  point. 
To  the  same  effect  are  the  cases  at  pp.  32  and  189  of 
the  second  volume  of  W.  H.  Macnaghten^s  "  Principles 
and  Precedents  of  Hindu  Law."  Several  of  the  cases 
set  forth  in  the  appendix  to  the  tenth  chapter  of  Sir 
Thomas  Strangers  work,  with  the  remarks  of  Mr. 
Colebroohe  and  others  thereon,  also  support  this  view. 
(See  2  Strange' s  "  Hindu  Law,"  pp.  402,  407,  408, 
4S9).  The  FiVodaCAin/awawe,  which  has  been  recently 
translated  by  Bahoo  Prossonno  Goomar  Tagore^  and 
;s  of  high  authority  in  the   Mithila   schools,  and  in 
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the  District  of  Tirkoot,  where  some  of  the  lands  in 
dispute  are  situate,  expressly  shows  that  the  widow 
has  no  power  of  disposition  over  the  immovable  pro- 
perty of  her  husband,  and  that  his  heirs  take  it  on 
her  death.  (See  pp.  261  to  263.)  The  doctrine  has 
been  assumed  as  incontestable  in  the  more  recJent 
cases,  like  that  of  The  Collector  of  MasuUpatam  Vi 
Cavaly  Vencata  Narrainapah  (8  Moore's  Ind.  App. 
Cases,  p.  528).  The  result  of  the  authorities  seems 
to  be,  that  although  according  to  the  law  of  the 
Western  schools  the  widow  may  have  a  power  of  dis- 
posing of  movable  property  inherited  from  her  hus- 
band, which  she  has  not  under  the  law  of  Bengal^ 
she  is  by  the  one  law,  as  by  the  other,  restricted  from 
alienating  any  immovable  property  which  she  has  so 
inherited;  and  that  on  her  death  the  immovable 
property,  and  the  movable,  if  she  has  not  otherwise 
disposed  of  it,  pass  to  the  next  heirs  of  her  husband. 
There  is  no  trace  of  any  distinction  like  that  taken 
by  the  Pundit  between  ancestral  and  acquired  pro- 
perty. In  some  of  the  cases  cited  the  property  was 
not  ancestral. 

Again,  supposing  that  any  of  the  property  claimed 
in  this  suit  were  of  the  nature  of  Stridhufiy  and 
passed  as  such,  the  Bespondents  would  seem  to  have 
a  better  title  to  it  than  the  Appellant.  The  devo- 
lution of  Stridhun  from  a  childless  widow  is  regulated 
by  the  nature  of  the  marriage.  There  is  nothing 
here  to  show  that  Chotek  Behee  was  not  married 
according  to  one  of  the  four  approved  forms.  In 
that  case  her  Stridhun  would,  according  to  the  Mitac^ 
ahara  (chap.  ii.  sec.  xi.,  art.  11),  gototheEespondents 
as  the  collateral  heirs  of  her  husband.  This  view  of 
the  law  is  confirmed  by  two  cases  in  2  Strangers 
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J®^       "Hindu  Law,"  pp.  411  and  412,  and  the  comments 

MussuMAT   of  Mr.   Colebrooke    and   others   thereon.      Upon  this 

DKTHEr    record,  however,  it  seems  admitted  that  the  whole  of 

^    ^         the  property  in  dispute  was  either  inherited  from  the 

Ram.      husband,  Ramjee^  or  the  fruit  of  its  accumulations. 

Their  Lordships,  then,  are  of  opinion  that  Choteh 
Bebee  had  no  power  of  disposition  over  the  im- 
movable property  inherited  from  her  husband, 
whether  ancestral  or  acquired.  Whether  she  had 
any  such  power  ovei"  his  movable  property  it  is  un* 
necessary  to  determine  ;  since  it  has  been  f^und 
that  no  valid  disposition  of  either  kind  of  property 
han  in  fact  been  made.  And  this  being  the  case, 
their  Lordships  are  of  opinion  that,  as  between  the 
parties  to  this  record,  the  right  to  the  possession  of 
the  whole  of  the  property  in  dispute,  on  the  death  of 
Choteh  Bebee^  passed  to  and  became  vested  in  the 
Respondents. 

The  decree  impeached  is,  therefore,  substantially 
right.  Whether  it  is  altogether  right  in  point  of 
form  may  be  doubted.  It  contains  an  order  that 
the  Respondents  should  recover  from  the  Appel-^^ 
lant  the  possession  of  the  immoveable  property,  with 
mesne  profits  from  the  date  of  the  institution  of  the 
suit ;  whereas  the  plaint  seems  to  admit  that  the 
whole,  or  a  large  portion,  of  such  property  was  at 
that  date  in  the  Bespondents'  possession,  and  made  no 
demand  for  mesne  profits.  The  error  (if  error  there 
be)  appears  only  in  the  formal  decree-— not  in  the 
judgment  upon  which  it  is  founded.  The  recom- 
mendation which  their  Lordships  will  humbly  make 
to  Hqr  Majesty  is,  that  the  decree  of  the  Sudder 
Court  be  varied,  and  that  it  be  thereby  decreed  that 
the  Bespondents  (the  PlaintifEs)  be  confirmed  in  the 
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possession  of  so  much  of  the  immovable  property  ia 
the  plaiat  mentioned  as  was  in  their  possession  at  the 
date  of  the  institution  of  the  suit ;  and  be  declared 
entitled  to  the  ^  movable  property ;  and  that  they  do 
recover  from  the  Defendant  (the  Appellant)  so  much 
(if  any)  of  the  said  immovable  property  as  was  in 
her  possession  at  the  date  of  the  institution  of  the 
suit,  with  the  mesne  profits  of  such  last-mentioned 
property  from  the  said  date,  together  with  the  costs  of 
suit  in  both  Courts.  Their  Lordships,  however,  are 
of  opinion  that,  notwithstanding  the  variation  of  this 
"decree,  the  Appellant  must  pay  the  costs  of  this 
appeal. 
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J.  P.  Wise  and  Jugguxatii  Eoy 
Chowdky      .... 


Appellants^ 


AND 

SuNDULOONissA  Chowdranee  and 
others 


Res/Jondents.* 


On  appeal  from  the  Sudder  Dewanny  Adawlut^ 
at  Calcutta. 

X  HIS  suit  was  brought  in  the  Court  of  the  Principal     sth  &  9th 
Sudder    Ameen  at   Daeca,    by   the   Appellants   and      JL.^ 
one  Denomonei/j  since  deceased,  to  recover  possession  j^^a^^ 

between  a 
♦Present:   Members  of  the  Judicial  Committee-^The  Right  ^^^^^^^ 
Hon.    Sir  James  WiUiam  Colvile,  the  Right  Hon.  Sir  Edward  of  ii^ra^?*^ 
"Wughan  Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kin-  station,  and 

Assessor: — The  Right  Hon.  Sir  Lawrence  Peel.  of  such  mar- 

riage estab- 
lished. 
The  Sudder  Court  discredited  the  evidence  in  favour  of  such  marriage 
(which  the  PvlnciyiQX  Sudder  Auieeii  bolieyed),  and  without  taking  the 
VOL.    XI.  W 
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1867.        from  the  Eespondent,  Sunduloonissa  Ghowdranee  and 

Wise       others,  an  eight-sixteenth  annas  share  of  the   Zemin- 

SuNDULoo-    ^^^!/f  Talooks^  and  Khanaterreo  of  Shorail  pertaining 

NissA        thereto,     called     Perffumtak,     Bussulpore,    of    which 

eight  shares  the  Plaintiff,  Denomoney^  and  her  minor 

son,  Fyzoollah  Chowdrff^  claimed  to  be  entitled  to  a 

four  annas   share,  the  Appellant,  Wise^  to  a  twelve 

and  a  half  annas   share;    and   the -other   Appellant, 

Juggunath  Boy  Chowdry^  to  a  one  and  a  half  annas, 

the  two  shares  last  mentioned  having  been  purchased 

from  Denomoney. 

The  main  question  at  issue  in  the  suit  was  one  of 
fact,  whether  a  nicka  (an  inferior  kind  of  marriage 
among  Mahomedans,  requiring  only  declaration  and 
acceptance)  bad  taken  place  between  Akhlakoollah 
Chowdry^  a  Mahomedan,  and  Denomoney^  and  con- 
sequently whether  FyzooUaK^  the  issue  of  such  mar- 
riage, was  the  legitimate  son  and  heir  of  Akhlakoollah 
Chowdry.  The  suit  was  heard  before  Moulvee  Malio- 
med  Nazim  Khan^  the  Principal  Sudder  Ameea  at 
Dacca,  and  by  the  decree  of  that  Court  it  was  found 
that  Denomoney  was  married  nicka  to  Akhlakoollah 
Chowdry^  and  that  Fyzoollah  had  been  acknowledged 
by  the  latter  to  be  his  son,  and  was  entitled  to  an 
eight  annas  share  of  his  property ;  and  it  farther 
declared,  that  an  alleged  Will  by  Akhlakoollah 
Chowdry^  set  up   by  the   principal  Eespondent,  Sun-- 

direct  testimony  upon  that  fact  into  consideration,  inferred  from  the 
probabilities  of  the  case  that  no  snch  marriage  had  taken  place.  Hold, 
by  the  Judicial  Committee,  reversing  such  decree,  that  although  ii>  a 
question  of  disputed  fact  regarding  the  credit  due  to  witnesses,  in-espec- 
UTO  of  the  probabilities  of  the  case,  the  appellate  Court  is  reluctant  to 
compare  the  conflicting  decisions  cf  the  two  Courts,  and  decide  the  case 
on  a  conflict  of  testimony  nearly  balanced,  by  a  preponderance  of  proba- 
bilities, yet  that,  in  the  circumstances,  though  the  Native   testimony 

was  open  to  suspicion,  the  duty  of  a  Court  of  ultimate  appeal  was  to 

judge  from  the  eyidence  and  not  to  infer  from  probabilities. 
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duhonissa^  his  elder  wife,  in  favour  of  herself  and        ^^®'^- 
her  son,  was  a  forged  instrument,   fabricated  by  her       Wise 
in  order  to  deprive  Denomoney  and  her  son  of  their    scnduloo- 
fihares    as  co-heirs    with    her   son    of   the   estate  of  ohwmaicjsb, 
Akhlakoolhh  Gkowdry  ;  and  it  was  further  decreed, 
that  a  deed  of  marriage  settlement,  which  was  said  to 
have  included  the  property  in  dispute,  relied  on  by 
Sunduhonissa   as  having   been    executed  by    Akhla^ 
koollah^  was  not  proved.     The  decree  of  the  Sudd$r 
Dewannj/     Adawluf,    composed    of    Messrs,    H.    T. 
liaikeSy  G.  Loch^  and  H.  V.  Bailey^  against  which  the 
present  appeal  was  brought,  decided  that  the  question 
of  marriage  of  Denomoney  was  to  be  determined  before 
entering  into  the  questions  raised  by  Sunduloonissa 
in  her  defence,  and  without  taking  into  consideration 
the  evidence  in  support  of  the  marriage ;  held,  that, 
the  marriage  had  not  been  sufficiently  proved,  and  re- 
versed the  Sadder  Ameen^s  decree  with  costs.     Hence 
this  appeal. 

A  summary  of  the  pleadings  and  evidence  suffi- 
ciently appears  in  their  Lordships'  judgment. 

The  appeal  was  heard  ex  parte^  and  was  argued   by 
Sir   li.  Filmer,  Q.C.,  and  Mr.    Leith^   for  tha 
Appellants. 

Judgment  was  delivered  by 
The  Right  Hon.  Sir  Richard  T.  Kindbrsley. 

This  case  comes  before  theii  Lordships  as  an  ex  26tliPel)., 
parte  appeal,  brought  by  Mr.  J.  P.  Wise  and  Juy- 
gunath  Roy  Chowdry^  two  only  of  the  original  Plain- 
tiffs,  from  a  decree  of  the  late  Sadder  Dewanny 
Adawlat  at  Calcutta^  which  reversed  a  decree  of  the 
Civil  Court  of  Dacca  in  favour  of  the  Plaintiffs. 

The  original  Plaintiffs  in  the  suit  were  Denomoney^ 
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1867.       suing  in  her  own  right  as  a  widow  of  a  Mahomjodan 
Wise       Zemindar    named     Akhlakoollah     Chowdry^    and    as 
SunDULoo-  ^^ther   and  guardian    of  her    minor  son,    Ft/zoollah 
mssA       Chowdry^  to  establish  their  respective  rights,  as  such, 
'  to  the  succession  of  Akhlakoollah^  and  the  Appellants. 
Denomoney  died  pending  the  suit,  which  was  continued, 
on  behalf  of  Fyzoollah,   by  one  Mamtazooder  Chow- 
dry^  as  his  guardian.     The  Appellant,  Wise^  claims  to 
be  the  Assignee  of  the  whole  of  Denomoney^ s  share, 
and  of  a  portion  of  her  son's  share,  under  conveyances 
from  her ;    and   the  other   Appellant   claims   to   be 
Assignee  of  a  portion   of  Denomoneyh   share,  under 
a  conveyance  from   Wise^  and  of  a  further  portion  of 
the  minor's  share  under  a  conveyance  from  Deno- 
money. 

The  Defendants  were  Sunduloonissa  Chowdranee^ 
widow  of  Akhlakoollah  Chowdry,  Olioollah  Ohowdry, 
his  son,  and  Meer  Suadut  Ally,  the  husband  of  a 
deceased  daughter  of  Akhlakoollah^  who  survived  him, 
and  was  entitled  to  share  in  his  estate. 

The  object  of  the  suit  was  tq  establish  the 
marriage  of  Denomoney  with  Akhlakoollah^  and  the 
parentage  and  legitimacy  of  her  son,  Fyzoollahy  as 
a  son  and  heir  of  Akhlakoollah  ;  and  consequently 
the  titles  of  both  to  succeed  to  Akhlakoollah^  the 
widow  to  her  share,  and  her  son  as  a  residuary 
kgatee  and  heir  of  Ak/Uakoollah. 

The  suit  could  have  no  operation  in  any  question 
which  might  hereafter  arise  as  to  the  eifoct  of 
Denomoney^s  conveyance  of  part  of  her  son's  pro- 
perty between  him  and  both,  or  either  of  the  co- 
Plaintiffs,  Wise  and  Juggunath. 

The  cause  was  decided  by  the  Judge  of  the  Civil 
Court  at   Dacca^  a  Mahomodan,    in  favour   of    the 
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marriage  of  Denomoneyy  and  of  the  legitimacy  of  ^s^*^- 
Fyzoollah;  but  this  decision  was  reversed  by  the  Wise 
Sudder  Court  on  appeal,  and  from  that  last  decree  susduloo- 
the  two  PlaintifEs,  Wise  and  Juggunath^  alone  appeal,  n^^sa 
Denomoney  having  died  previously  to  the  institu- 
tion of  the  appeial.  Fyzoollah  not  joining  in  the 
appeal,  is  named  by  the  Appellants  as  a  Respondent. 
Their  Lordships  in  this,  as  in  other  ex  parte  cases 
from  India^  are  placed  in  a  position  of  embarrass- 
ment and  difficulty.  It  is  not  explained  why  Sun- 
duloonissa^  who  is  in  possession  of  the  estate,  which 
is  large,  does  not  appear  to  support  the  decree  in 
her  favour.  It  is  possible  that  had  the  case  of  the 
Eespondents  been  argued  before  their  Lordships, 
some  view  of  it,  amidst  the  conflict  of  evidence  and 
the  opposing  prcvsumptioris  which  arise  from  the 
evidence,  might  have  been  offered  to  their  Lord- 
fillips'  attention  which  has  escaped  their  own  careful 
and  anxious  consideration  of  the  evidence  and  judg- 
ments. The  Counsel  for  the  Appellants,  Sir  Roun- 
dell  Palmer  and  Mr.  Leith^  have  argued  the  case 
with  great  candour  and  completeness.  The  whole 
evidence  on  both  sides  has  been  fully  presented  by 
them  to  the  attention  of  their  Lordships ;  but  still 
in  such  a  case  there  is  room  for  much  anxiety  and 
hesitation.  The  Appellants  ought  not,  however,  to 
suffer  by  reason  of  this  natural  hesitation  in  a  Tri- 
bunal about  the  correctness  of  its  judgment,  induced 
by  an  omission  of  the  opposite  party,  nor  ought  the 
absence  of  the  latter  from  the  arena  to  weaken  the 
presumption  in  favour  of  a  judgment  which  is  given 
on  their  side.  The  onus  must  still  lie  on  the  Appel- 
lants to  show  manifest  error  in  the  decree  appealed 
from. 

The  pleadings  in  this  case  require  attention.     The 
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vif^Il^  plaint  assigns  a  date  to  the  marriage,  and  treats  the? 
WisB  marriage  as  having  taken  place  at  the  time  when 
SuNDULoo-  Denomoney^s  intercourse  commenced,  or  a  few  days 
chowd^»m.  after;  but  in  a  subsequent  portion  of  the  plaint 
Denomoney  states  the  celebration  of  the  seventh 
month  of  her  pregnancy,  and  the  celebration  of  the 
birth  of  Fyzoollahy  circumstances  which,  if  truly 
alleged  and  proved,  would  suffice  to  prove  her  mar- 
riage and  the  legitimacy  of  her  son.  Consequently, 
on  the  plaint  as  framed,  the  Plaintiffs  would  be 
entitled  to  recover  if  this  latter  portion  of  the  plaint 
were  credited  by  the  Court,  and  the  allegations  as  to 
the  ceremony  and  its  time  disbelieved.  The  plaint 
alleges,  by  anticipation,  that  Sunduloonissa  caused 
a  Will  to  be  forged  after  her  husband's  death,  and 
enters  into  arguments  to  prove  that  it  was  forged. 
The  answer  of  Sunduloonissa  sets  up  that  Will,  and 
asserts  it  to  be  genuine,  and  relies  upon  it.  In  that 
Will  are  contained  a  reference  to  and  acknowledg- 
ment by  the  Testator,  Akhlakoollah^  of  a  Kabin^  exe- 
cuted by  him  on  his  marriage  with  SunduloonUsa^ 
which,  if  it  were  established,  would  show  a  prior 
title  in  her  to  the  Zemindary  by  coveyance,  on  good 
consideration  at  her  marriage,  and  so  overrule  entirely 
the  claim  of  a  second  wife  and  her  son  ;  whereas  a 
Will  simply  would  be  inoperative,  even  as  to  a  third, 
without  their  assent.  Sunduloonissa  in  her  answer 
relies  also  on  a  Kabooleat  executed  to  her  by  Deno* 
money^  for  a  certain  part  of  the  estate,  which  is,  if 
genuine,  an  acknowledgment  of  Sunduloonissa^ s 
title  by  Denomoney. 

These  documents  are  alleged  by  Denomoney  to  be 
forgeries. 

The  issues  embrace  all  these  questions ;  the  mar- 
riage   of    Denomoney^   the    parentage    of    her  son, 
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Fyzoolah^  his  legitimation,  and   the   genuineness  of        1867. 
the  Will.  WisB 

The  pleadings  in  this  case,  as  it  has  heen  observed,    sunddloo- 
Btate  the  case  of  each  party  fully.     Nothing  comes       nissa 
out  in  the  evidence  on  the  main  points  in  the  cause 
of  which  some  mention  is  not  made  in  the  respective 
pleadings  of  the  parties. 

The  case  alleged  by  Denomoney  is,  that  she  was 
married  by  a  nicka  marriage  to  Akhlakoollah  at  the 
time  of  her  first  consorting  with  him.  She  gives 
the  date  of  the  marriage  in  her  plaint.  Her  case, 
therefore^  as  stated  by  her,  excludes  the  supposition 
that  Akhlakoollah  raised  her  to  the  status  of  wife 
subsequently  on  her  proving  pregnant  with  a  son 
which  he  acknowledged  to  be  his.  Still  the  case 
may  be,  that  she  was  acknowledged  directly  or  by 
implication  as  a  nicka  wife  at  some  subsequent 
period  of  the  cohabitation.  In  a  native  case  it  is 
not  uncommon  to  find  a  true  case  placed  on  a  false 
foundation,  and  supported  in  part  by  false  evidence. 
It  not  unfrequently  happens  that  each  case,  that  of 
the  claim  and  that  of  the  defence,  has  to  struggle 
through  difficulties  in  which  wicked  and  foolish 
managers  infolve  it,  by  fabrication  of  evidence  and 
subornation  or  tutoring  of  witnesses ;  and  it  is  not 
always  a  safe  conclusion  that  a  case  is  false  and  dis- 
honest in  which  such  falsities  are  found.  The  subse- 
quent allegations  in  the  plaint  as  to  the  celebration 
of  the  seventh  month  of  her  pregnancy,  and  the  cele- 
bration of  the  birth  of  her  son,  suffice  to  let  in  this 
proof  of  marriage  also. 

The  plaint  does  not  disclose  the  history  of  Deno- 
money  previously  to  her  introduction  into  the  house 
of  Akhlakoollah.  But  the  answer  of  Sunduloonissa 
supplies  that  omission.     The  evidence  on  each  side 
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supports  the  general  account  about  Venomoneyy 
which  the  answer  of  Sundaloonissa  contains  in  the 
SoxnuLoo-  sixth  paragraph,  viz.,  that  she  was  a  singing  girl, 
NI68A  and  that  she  attracted  the  fancy  of  AhkhkooUah.  who 
brought  her  to  and  maintained  her  in  his  house. 
It  is  said,  in  the  answer  of  Sunclidoonissa^  that 
Denomoney  was  brought  there  whilst  still  very 
young.  There  is  no  evidence  that  her  life  had  before 
then  been  licentious.  The  imputation  then  on  her 
character  at  this  time,  which  is  found  in  the  answer, 
seems  to  be  founded  on  her  profession  of  a  public 
native  songstress;  and  though  this  is  not  a  profession 
in  India  which  is  followed  by  women  of  character,  it 
is  by  no  means  a  reasonable  presumption  that  a  very 
young  girl,  a  member  of  such  a  company,  should  be 
in  her  early  years  grossly  profligate.  This,  however, 
is  what  the  answer  of  Sundaloonissa  insinuates  as  to 
Denomoney^  even  at  this  early  age,  for  she  says  of 
her  that  "  instead  of  leaving  of  her  former  vicious 
habits,  she  continued  to  incmlge  her  vicious  pas- 
sions ;"  and  then  she  imputes  to  her  four  paramours 
in  succession,  to  one  of  whom,  Shumfutoollal  Sh'dar^ 
she  ascribes  the  parentage  of  Fysoollah. 

In  viewing  the  evidence  given  in  this  case,  it  will 
be  important  to  bear  in  mind  that  many  of  the  wit- 
nesses for  the  Defendants  support  these  allegations  in 
the  answer  by  evidence  as  inconsistent  as^the  answer 
itself,  by  imputing  to  Denomoney  the  utmost  con- 
tinuing profligacy  of  conduct  in  this  respect,  so  little 
likely  to  be  condoned  by  a  man  of  a  race  prone  to 
jealousy  and  to  the  seclusion  of  their  women,  and  yet 
not  accounting  for  her  continued  abode  in  the  Zenana. 
Thus  she  is  represented  as  very  profligate  at  a  very 
early  age,  as  continuing  to  be  very  profligate  during 
her  whole  cohabitation  in  the  Zenana  of  AkhlaJcoollah 
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intriguing  with  various  men  openly,  without  disguise,       ^^ 
and  to  the  knowledge  of  a  hostile   wife ;   and  yet   as       Wise 
continuing  in  the  Zenana^  preserving  her  status  there  sxjkduloo- 
unimpaired,  whatever  it  was,  and  treated  with  out-  oh^wdAhbi. 
ward  demonstrations   of  respect.     And  what  is   not  a 
little  singular  in  the  alleged  life  of  this  woman,  to 
whom  such  early,  such  long-continued  profligacy  is 
imputed,  is,  that  after  the  death  of  Akhlakoollah  there 
is  no  evidence  of  any  profligate  life  whatever,  and  she 
is  found  to  be  for  a  time  received  as  an  inmate  in  the 
house  of   a  respectable   Mussulman   on  the   footing 
which  she   ascribes  to    herself  of    widow.     All  this 
story,  therefore,  of  her  previous  and  continuing  pro- 
fligacy is  found  on  an  examination  of  it  inconsistent 
and  incoherent ;  it  does  not  cohere,  and  it  is  not  con- 
fiistent  with  any  of  the  ordinary  presumptions  which 
would  be    formed  on  such   an  intercourse  with  the 
Master  of  a  native  house  in  that  rank  of  life. 

Some  of  the  witnesses  describe  her  as  being  in 
the  Zenana  not  for  the''  ordinary  purpose  of  such  an 
introduction,  but  simply  to  divert  Akhlakoollah  with 
her  songs ;  others  say  that  she  was  there  for  the  ordi- 
nary purpose  ;  Sunduloonissa  says  she  was  there  as  a 
slave  girl,  of  which  there  is  no  proof  or  likelihood. 
She  does  not  expressly  deny  the  existence  at  one  time 
of  sexual  intercourse  between  Akhlakoollah  and  Deno- 
money  ;  but  her  answer  puts  forth  that  subsequent  case 
of  alleged  impotency  in  Akhlakoollah  to  which  many 
of  the  witnesses,  including  two  native  Doctors,  depose. 

The  testimoney  of  these  Doctors,  on  examination  of 
it,  proves  to  be  utterly  worthless  and  inconclusive  in 
a  medical  point  of  view,  even  supposing  that  any  de- 
pendence could  be  placed  on  its  truth. 

For  what  purpose  is  this  worthless  evidence  pro- 
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1S67.       duced?     It  is  to  prove   that  Akhlakoollab  could  not 
WiBB       possibly  be  the  father  of  Fgzoollah  ?  but  it  proves  ^also 
8TODULO0.  ^^^^  '^^  could  not  possibly  suppose  himself  to  be  the 
KI88A       father  of  the  boy. 

If  the  story  were  true  which  the  answer  sets  up  on 
this  point,  it  is  inconceivable  that  AkhlakooUah  should 
believe  himself  to  be  the  father  of  this  child  ;  for  the 
Btory  iSy  that  he  had  become^  some  years  before  his 
birth,  incurably  unable,  to  his  own  knowledge,  of 
having  any  sexual  intercourse ;  that  the  knowledge 
of  his  complaint  and  its  consequences  was  general  in 
the  house :  and  yet  this  very  man,  in  this  state,  who 
had  a  legitimate  son  and  daughter,  is  supposed  to  bo 
kee[Hng  in  his  !i^nana  a  woman  who  was  conducting 
herself  with  open  profligacy  with  menial  servants, 
discovered  and  yet  not  dismissed.  What  reason  does 
(he  answer  of  Sunduhonma  give  for  such  a  tolera* 
tion  of  offences,  generally  so  little  likely  lo  be  par- 
doned by  a  Mussulman  ?  She  says,  the  truth  is,  that 
for  her  bad  character  ho  ordered  her  to  be  put  out  of 
the  house,  but  kept  her  there  at  the  request  of  other 
parties.  No  other  explanation  is  given ;  that  given 
is  of  so  startling  an  improbability,  by  reason  of  its 
generality,  and  the  entire  absence  of  evidence  to  sup- 
port it,  as  to  be  unworthy  of  any  credit.  Consequently 
the  attempt  has  been  made,  and  has  wholly  failed,  to 
render  this  marriage  improbable  by  reason  of  the 
turpitude  of  the  alleged  wife.  The  improbability  is 
reduced  to  this  :  that  he  married  a  female  by  a  nicka 
marriage  whom  he  might  probably  have  obtained  on 
easier  terms  as  an  inmate  of  his  Zenana.  The  failure 
of  this  attempt  and  of  this  evidence  to  blast  the  cha- 
racter of  the  rival  Claimant  as  wife  certainly  tends  to 
strength  the  case  that  she  sets  up. 
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There  is  no  other  intrinsic  improbability,  then,  in        J^* 
this  story  of  his  having  married,  by  a  nicka  marriage,        Wisb 
a  girl  of  this  profession,  than  that  which  attaches  to    sunduloo- 
it  as  a  disreputable  connection  with  one  who  probably 
would  have  made  no  difficulty  about  entering  his 
Zenana  on  easier  terms. 

This  is  an  improbability  not  of  a  light  character, 
and  the  evidence  to  support  it  ought  to  be  evidence 
probable  in  itself  and  free  from  suspicion.  The  bur- 
then of  the  proof  was  of  courso  on  the  Plaintiffs.  It 
is  impossible  for  their  Lordships  to  form  any  opinion 
on  the  credit  due  to  witnesses  by  reason  of  their 
status  and  apparent  claims  to  be  trusted,  which  is  at 
all  worthy  to  be  compared  to  that  which  is  formed  by 
a  Judge  fit  for  his  office,  who  sees  them,  hears  them, 
and  probably  knows  something  of  their  antecedents. 
This  cause  between  Mahomedans  was  tried  before  a 
Mahomedan  Judge.  Of  the  probability  of  the  acta 
imputed  to  a  Mahomedan  Zemindar  he  is  a  more 
competent  judge  than  either  the  European  Judges  of 
the  Sudder  Court  or  their  Lordships  can  be.  His 
judgment  seems  to  have  been  carefully  formed,  and 
his  observations  upon  the  witnesses  are  entitled  to  a 
respectful  consideration.  Had  their  Lordships  found 
that  his  observations  upon  the  witnesses  themselves 
were  opposed  to  the  opinion  of  the  Sudder  Court  upon 
the  credit  due  to  those  witnesses,  irrespective  of  the 
probabilities  of  the  case,  they  must  necessarily  have 
compared  the  conflicting  opinions,  and  the  result 
might  have  been  a  conclusion  that  the  case  must  be 
decided,  in  a  conflict  of  testimony  nearly  balanced,  by 
the  preponderance  of  probabilities.  But  if  there  be 
found,  even  in  a  Native  case,  positive  credible  testi- 
mony unimpeachcd,  and  credited  by  a  Judge  compo- 
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1867.  tent  to  judge  of  tho  credit  due  to  witueascs,  it  would 

WisB  seem  to  be  equivalent  to  a  total  disregard  of  Native 

SuNDULoo-  testimony,  to  say^  despite  of  this  positive  testimony, 

NissA  ^0  ^11  put  all  evidence  aside,  and  act  alone  on  the 

OHOWDRA17BK 

probabilities  of  the  stories  and  the  inference  from  the 
conduct  of  the  parties. 

When  the  cause  came  by  appeal  before  the  Judges 
of  the  Sudder  Court,  they,  unfortunately,  instead  of 
reviewing  the  whole  case  and  expressing  their  opinion 
upon  all  the  points  on  which  the  Court  below  had 
based  its  conclusions,  which  were  conclusions  of  fact, 
narrowed  their  inquiry  to  the  simple  question  whether 
the  Plaintiff,  Denomoney^  had  proved  her  marriage. 
Now,  the  Judge  below,  in  dealing  with  that  question, 
had  brought,  and  properly  brought,  to  the  considera- 
tion of  it  certain  inferences  from  the  conduct  of  Sun- 
duhonissa^  which  he  judged  corroborative  to  some 
extent  of  the  truth  of  the  Plaintiff's  story.  These 
were  inferences  which  ho  drew  from  the  fabrication 
of  documents  sot  up  by  the  Defendants,  and  which 
the  Plaintiffs  alleged  to  be  forged,  viz.,  an  alleged 
Will,  a  Kabooleaty  and  certain  receipts,  which  they 
(the  Plaintiffs)  alleged  to  have  been  fabricated  to 
defeat  a  claim  which  the  Defendants  dreaded.  Tho 
argument  for  the  Plaintiffs  was  this  :  "  Unless  Deno- 
moneifs  claims  and  that  of  her  son  were  judged  to  be 
formidable,  why  this  fabrication  of  documents  ?"  The 
answer  given  below  was,  the  documents  are  genuine. 
The  Judge  below  found  that  they  were  forged.  Their 
bearing  on  the  issue  as  to  the  marriage  was  direct 
and  important.  Yet  the  Court  of  Error  dismissed 
entirely  from  their  consideration  the  question  of  the 
genuineness  of  those  documents. 

Again,  the  Judge  below  had  believed  the  witnesses 
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for  the  Plaintiffs  who  deposed  to  the  marriage  of  ^^^7. 

Benomoney  and  the  legitimacy  of  her  son,   Ft/zoollah.  Wisa 

The  Sudder  Court  did  not  examine  at  all  into  his  suNDirixw- 

reasons  for  believing  the  evidence.     So  far  from  say-  ^''«sa 

.  ,         ^  *^        CH0WDBA2IE& 

ing  that  the  evidence  for  the  Defendants  was  more 
weighty,  they  attached  but  little  weight  to  it ;  but 
they  decided  against  and  reversed  the  finding  of  the 
Judge  below,  merely  on  inferences  from  the  conduct 
of  Akhlakoolkih  and  from  that  of  l^enomoney  her- 
self. Though  they  appear  to  have  been  mistaken  in 
calling  Denamoncy  a  Hindoo,  who,  according  even 
to  some  evidence  of  the  Defendants,  had  comformcd 
to  Mahomedan  usages,  they  say,  and  say  truly,  that 
the  marriage  was  an  improbable  occurrence ;  but 
though  improbable,  it  was  certainly  capable  of  being 
proved  by  direct  and  credible  testimony,  as  to  the 
value  of  which  they  foreboro  from  ibquiring.  What 
were  the  inferences  on  which  they  acted  ?  The  first 
is  that  AJchlakoollah  took  no  steps  in  his  lifetime  to 
make  a  public  official  declaration  of  any  kind  of  his 
ntcka  marriage,  and  of  the  legitaraation  of  his  child. 
This  child  was  little  more  than  three  years  old  when 
Akhlakoollah  died.  He  died  suddenly,  of  a  suddenly 
contracted  disease,  cholera ;  and  no  inference  against 
the  marriage  can  reasonably  be  drawn  from  such 
light  data.  With  respect  to  Denomoney^s  own 
conduct,  her  non-opposition  to  the  mutation  of  names 
on  the  production  of  the  Will  is  mainly  relied  on. 
But  it  is  to  be  observed  that  a  few  months  only 
elapsed  between  the  death  of  Akhlakoollah  and  this 
act ;  that  knowledge  of  it  is  not  brought  home  to 
Denomoney ;  and  that  it  would  be  too  much  to  pre- 
sume her,  a  native  Lady  whose  very  status  was  dis- 
puted, and  without  means,  armed  at  all  points  with 
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ifc>67^  means  of  knowledge,  and  pecuniary  racan3,  and 
WisB  friends  able  to  assist  her  then.  There  is  the  less 
SuNDULoo-  reason  for  making  this  presumption  in  the  present 
case,  that  it  plainly  appears  that  Mr.  Mackillup,  the 
Magistrate  who  inquired  into  the  circumstances  and 
heard  tlie  evidence  as  to  the  alleged  imprisonment 
of  her,  and  the  duress  practised  on  her,  did  believe 
the  story,  and  attributed  the  withdrawal  of  her  charge 
to  some  iufluonce  exercised  upon  her.  His  view  of 
the  case  gives  an  air  of  probability  to  her  version  of 
her  conduct  on  this  occasion.  These  presumptions, 
then,  seem  to  their  Lordships  too  feeble  to  over- 
power or  materially  to  weaken  the  evidence  in  proof 
of  h^r  marriage  and  legitimacy  on  which  the  Judge 
below  acted ;  and  as  the  Sadder  Court  went  not  at 
all  into  the  consideration  of  the  evidence  for  the  mar- 
riage and  legitimation,  and  opposed  only  insufficient 
inferences  to  it,  the  weight  of  the  opinion  of  the  Judge 
below  on  these  facts  stands  really  unshaken. 

The  answer,  it  has  been  shown,  sots  up  a  Will ;  it 
also  alleged  that  Dcnomoney  accepted  a  Pottah  of 
certain  land,  and  gave  a  Kabooleat  to  the  Defendant, 
and  took  certain  receipts.  These  were  all  found  by 
the  Judge  below  to  be  fabricated  documents.  The 
Sadder  Court  expressed  no  opinion  about  them  ;  and 
it  remains  for  their  Jjordships  now  to  do,  unaided  by 
any  judgment  of  the  Sadder  Court,  that  which  they 
would  have  been  able  to  do  if  assisted  by  such  judgment, 
viz.,  to  examine  the  grounds  which  the  Court  below 
had  for  such  conclusion.  Their  Lordships  conceive 
that  if  in  this  case  the  Defendants  are  found  fabri- 
cating documents,  and  getting  up  false  testimony  to 
meet  the  case  alleged,  the  reasonable  conclusion  is 
that  it  must  have  appeared  at  least  a  formidable  case. 
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But  if  it  were,  prima  facie^  a  formidable  case,  then  a        18^7. 
considerable  part  of  the  oral  proof  of  the  Defendants       Wisb 
must  be  false  \  for  where  would  be  the  risk  of  meet-    sunduloo- 
lug  in   a   Court   of  Justice  a   claim  of  this  nature,  ^    ^issa 
raised  by   a  profligate  woman,  living  an  abandoned 
life  in  the  house  of  her  keeper,  intriguing  with  his 
menial  servants  to  his  knowledge,  and  threatened  by 
bim  for  it  with  expulsion ;  bearing  a  child  to  one  of 
his  menial  servants,  and   confessing   to   several   her 
shame  and  the  real   paternity ;   never  married,  nor 
so  reputed  to  bo,  and  her  child  never  even  reputed  to 
be  the  son  of  her  Master,  notoriously  and  by  his  own 
confession   impotent  at   the   time   of  its   conception, 
before,  and   continually  after?    If   such    a    woman 
should  have  had  the  strange  audacity  to  prefer  so 
desperate  a    case  before    a    Court    of    Justice,    who 
would  be  found  to  espouse  it  ? 

The  fabrication  of  the  documents,  then,  supposes  a 
formidable  case  at  least,  and  a  great  pai*t  of  the  oral 
evidence  presents  one  hopeless  and  desperate.  A 
Native,  even  with  an  honest  case,  or  his  advisers,  may 
fabricate  evidence  to  meet  a  case  which  they  fear, 
though  they  know  it  to  be  groundless ;  and  if  this 
woman  and  her  child  stood  in  an  ambiguous  relation 
to  the  deceased,  and  the  real  heir  feared  that  a  Court 
would  draw  in  favour  of  marriage  and  legitimacy 
really  groundless  conclusions,  from  a  plausible  ap- 
pearance of  marriage  and  legitimization,  the  fabrica* 
tion  might,  however  wicked,  not  be  fatal  to  a  defence ; 
but  in  this  case  the  Defendant's  oral  evidence  pre- 
sents a  desperate  and  hopeless  case  as  the  real  case  of 
the  Claimants.  If,  then,  the  fabrication  be  estab- 
lished, proof  of  that  fabrication  supports  the  Plain- 
tiff's case  to  some  extent ;  for  it  lays  a  foundation  for 
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1B67.       and   supports   the   evidence   of  those  apparently  re* 

Wise       spectable  witaesses  for  the  Plaiatiff,  who  say  that  the 

SosDDLoo-   ^®^^®^  treated   Demmoney  as    his    nicka   wife,  so 

NissA       called  her,  aud   treated   her  child,  FuzooUah.  as    hia 

owa ;    and  these   acts  would   suffice  to   prove  both 

marriage  and  legitimacy,  even  if  the  Court  refused  to 

believe,  or  hesitated  to  believe,  the  direct  testimony 

as  to  the  ceremony. 

Their  Lordships  have,  therefore,  directed  their 
attention,  in  the  first  instance,  to  that  part  of  the 
judgment  in  the  Court  below  which  treats  these  docu* 
ments  as  fabricated.  Their  Lordships  regret  to  say 
that  they  have  no  hesitation  on  this  part  of  the  case ; 
that  they  agree  entirely  in  opinion  with  the  Judge 
below,  who  pronounced  them  forgeries.  The  Kahoo- 
leatj  when  it  is  viewed  in  conjunction  with  the  evi- 
dence  which  accounts  for  its  being  given,  destroys 
itself.  Denomoney  is  described  on  the  face  of  it  as 
the  widow  of  Rajubj  tho  man  to  whom  she  is  said  to 
have  been  contracted,  and  for  whose  dwelling-place 
she  was  about  to  build  a  house  on  the  ground  in- 
cluded in  the  lease.  The  recitals  of  course  fall  with 
it.  The  full  recitals  in  all  three  of  the  title  of  the 
Defendant  explains  the  motives  for  their  fabrication, 
and  the  date  of  them  shows  the  most  incredible  de* 
gree  of  inconsistency  in^he  conduct  of  Denomoney^ 
admitting  and  opposing  about  the  same  time  the  title 
of  her  Opponents.  The  Will  also  is  surrounded  with 
suspicion,  which  its  internal  evidence  tends  to  con- 
firm. It  sets  up  a  Kubin,  never  produced,  and  the 
non-existence  of  which,  if  it  ever  existed,  is  wholly 
unaccounted  for.  This  Will  is  not  likely  to  have 
been  executed  by  the  deceased  in  favour  of  his  wife, 
with  whom  he  had  been  at  variance.     The  extract 
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from  the  Criminal  register  shows  that  such  was  the     ^^]^^^ 
case.     If  her  claim  under  the  Kahin  had  been  real,  it       Wisb 
would  most  probably  have  been  produced  as  a  check  sumduloo- 
upon  her  husband  during  their  active  warfare:  she  cho^'I^'kbe. 
represents  her  husband  as^  merely  her  Surheralcar ; 
and  if  that  were  so^  he  must  have  been  acting  fraudu- 
lently in   mortgaging    her   property.     His    manage- 
ment is  not  interfered  with,  even  after  he  had,  in  his 
lifetime,  suffered  her  trust  property  to  be  taken  in 
execution  for  a  debt  of  his  own.     This  appears  from 
the    judgment^ jof  the  Court  in  the  mortgage  suit. 
Taking  all  these  circumstances  together,  the  Court 
rightly  judged  the  Will  to  be  fabricated ;  and  the 
observations  of  the  Judge  on  the  factum  are  most 
weighty.     Turning,  then,  with  this  assistance  to  the 
examination  of  the  positive  testimony,  this  portion  of 
it,  at  least,  may  be  trusted,  which  shows  the^woman 
and  her  child  to  be  the  woman  cohabited  with,  at 
least,  and  the  child  of  the  woman  acknowledged  and 
declared  to  be  the  legitimate  child  of  the  father ;  and 
this  acknowledgment  made  in  words  which  j^import^a 
precedent  nicka  marriage.      There  appears  to  their 
Lordships    to    be    no    ground    for    distrusting   the 
evidence,  on  which  the  Judge  below  relies,  of  the 
witnesses,   Surenloollah  and   Juggonath   Gooho^   who, 
though  they  were  not  present  at  the  nicka^  never- 
theless both  speak  toj  acknowledgment  of  parentage 
and  acknowledgment  of  nicka.     Without  going  the 
length  of  saying  that  the  acknowledgment^of  a  son  as 
legitimate    who  might   be  a  legitimate  son   of    his 
acknowledger  necessarily  in  all  cases  raises  its  mother 
to  the    status    of   a  wife — a  point  which  it  is  not 
necessary  to  discuss — it  is  clear  that  such  an  acknow- 
ledgment as  the  present,  which  acknowledges  the 
YOL.  2b;i.  y 
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1867.       mother  as  wife,  involves  that  consequence.      Their 

Wise       Lordships,  therefore,  cannot  find,  on  a  careful  con- 

SijNDULoo-   sideration  of  the  evidence,  and  of  the  reasons  given 

NissA       by  the  Judge  in  the  Civil  Court,  in  his  finding  on 

the    facts,    any    sufficient    reason  for  reversing  his 

decision.     His  judgment  seems    to  be  founded    on 

facts  fairly  inferrible  from  the  evidence,  and  sufficient 

under    Mahomedan  law  to  confer  on  the  child  the 

status  of  legitimate  son,  and  on  its  mother,  to  whom 

the  declaration  extends,  that  of  a  lawful  wife.     Their 

Lordships  will,  therefore,  humbly  advise  Iler  Majesty 

to  reverse  the  decision  appealed  from,  and  to  confirm 

the  decision  of  the  Principal   Sudder  Ameen^  with 

the  costs  of  the  appeal  in  the  Sudder  Court.     The 

Eespondents  must  also  pay  the  costs  of  this  appeal. 


MussrMAT  Jakilt-oll-butool,  alius  )   .       7,     . 
HoseinBuksh        .  -  \^k>pMant, 

AND 

MussuMAT  H08EIKEK  Begum         -         -  Respondent.* 

On  appeal  from  the  Sudder  Dewanny  Adawlat^ 
North'  Western  Provinces. ' 

5th&6tii     XlIE  appeal  in    this    case  was  brought  against 
li^  '    decree    of    the    late    Sudder    Dewanny    Adawlut  at 
Upon  a      Agra,  which  affirmed  a  decree  of  the  Civil  Court  of 

question  of         •^      ' 

fact  depend-       *  Present:    Members  of  the  Judicial   Committee — The  Right 

ifff  ct^to  b^e      ^°^"  ^^  ^^i^*^  Erle,The  Right  Hon.  Sir  James WiUiam  Colvile, 

given  to  parol   the  Right  Hon.  Sir  Edward  Vaiighan  Williams,   and  the  Right 

thi'^St  du^   Hon.  Sir  Richard  Torin  Kindersloy. 

to  witnp<?ses,       Assessor, — The  Right  Hon.  Sir  Lawrence  Peel, 

where  the 

Courts  in  India  haye  all  concurred  in  one  opinion,  the  Judicial  Oom- 
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Zillah  Joimpoor,  made  in  a  suit  in  which  the  Re- 
spondent was   the   Plaintiff,  who  claimed  by  right 
of  inheritance  to  3f{7^za  Ahdoola   Begg^   her  uncle, 
and    to    Abdoos    Sumud    Begg^    her    husband,    both 
deceased  ;  and  the  Appellant  and  others  were  Defen- 
dants, claiming  in   different   rights  through   Mirza 
Ahdoola  Begg.     By   these   decrees   it   was   declared, 
that  the  Respondent  was  entitled  to  the  whole  of  the 
movable  and  immovable  estate  and  property  left  by 
Mir 2a  Abdoola  Begg^  as  his  niece  and  heiress,  and 
also    as    heiress    to     Mirza     Abdoos    Sumud    Begg^ 
her   husband ;   but    that    she    had    failed   to    prove 
that  the  sum  of  Rs.  25,000,  part  of  Mirza  Ahdoola 
Beggh  property,    had   been  taken   possession   of   by 
the  Appellant   at    Mir^a    Ahdoola    Begg^s    decease. 
These   decrees    also    declared    that    the   Appellant, 
who   was   originally    a  professional    prostitute    had 
failed   to   prove   her   asserted   marriage   with   Mirza 
Ahdoola   Begg;    and  also    that   she    had    failed    to 
establish  a  Will  set  up  by  her  as  made  by  Mirza 
Ahdoola  Begg^  dated  the  day  previous  to  his  death ; 
and  that  she  had  also  failed  to  prove  a  deed  of  relin- 
quishment of  right  in  respect  of  all  future  claims  to 
the  estate  of  Mirza  Abdoos  Sumud  Begg^  alleged  to 
have  been  executed  by  the  Respondent.     These  decrees 


1867. 

Muss  UM  AT 

Jauiut-ool- 

BUTOOL 

V. 

MUS«UMAT 

HoSEINKE 

Begum. 


mittee  will  not  disturb  the  finding,  unless  it  is  clearly  shown  that  the 
Courts  below  were  in  error. 

The  finding  of  the  Courts  in  India — first,  that  there  was  not  sufficient 
evidence  to  establish  an  alleged  Mahomedan  marriage  ;  and  secondly, 
that  the  evidence  in  support  of  an  alleged  Will  was  unsatisftictory  ; 
affirmed  on  appeal. 

A  Mahomedan  cohabited  for  many  years  with  a  Mahomedan  woman 
who  had  been  a  prostitute  and  who  lived  in  his  house.  At  his  death  she 
claimed  to  be  his  wife,  and  called  witnesses  to  prove  an  actual  marriage, 
but  which  fact  she  failed  to  establish.  Held,  that  the  Court  of  last 
resort  could  not  presume,  in  such  circumstances,  that  a  woman,  once  a 
concubine,  had,merely  by  lapse  of  time  and  propriety  of  conduct,  become 
a  wife,  and  that  the  ordinary  legal  presumption  was  that  there  had  beexx 
no  marriage. 
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1867.       also  declared  against  the  asserted  claims  of  all  the  other 
MussuMAT    Defendants,  among  whom  were,  first,  one  Rmee-oon- 
^^^BuTooL^'  ^^^^^i   ^^^^    ^W^^    Khanum^   who   also    set  up   a 
V.  marriage  with  Mir7:a  Abdoola  Begg ;  and,  secondly, 

H0SE1.NKE    her  daughter,    Uzeezool   Nissa^    alias  Imainum^  who 
Begum,      claimed  to  be  also  the  legitimate  daughter  of  Mirsa 
Abdoola  Begg  ;  by  the  latter.     Both  of  these  Defen- 
dants denied  the  alleged  marriage  and  the  execution 
of  the  Will  set  up  and  relied  on  by  the  Appellant ; 
and  she  on  her  part  denied  the  elder  co-Defendant's 
marriage,  and  the  legitimacy  and  parentage  of  her 
daughter,  the  younger  co-Defendant. 
The  facts  of  the  case  are  as  follow : — 
One    Mirza    Ashoor    Begg^    deceased,    had    four 
sons,    naned     Mirza     Abdool    Ehud    Begg,     Mirza 
Abdool    Juleel    Begg,    Mirza    Ahdoola     Begg^     and 
Mirza  Abdool  Kureem  Begg. 

The  property  in  dispute  was  not  claimed  as  an- 
cestral property  derived  from  Mirza  Ashoor  Begg^ 
but  was  stated  to  have  been  acquired  partly  by  Mirza 
Abdool  Kureem  Begg  and  partly  by  Mirza  Abdoola 
Begg.  Mirza  Abdool  Ehud  Begg  and  Mirza 
Abdool  Juleel  Begg  died  before  their  brothers,  Mirza 
Ahdool  Kureem  Begg  and  Mirza  Abdoola  Begg. 
The  former  left  a  son,  Mirza  Abdoos  Sumud  Begg^ 
and  the  latter  a  daughter,  Mussumat  Hoseinee  Be- 
gunij  the  present  Kespondent.  Mirza  Abdoos  Sumud 
Begg  and  Mussumat  Hoseinee  Begum  intermarried 
after  the  decease  of  their  respective  parents.  It  was 
alleged  by  the  Kespondent  that  Mirza  Kureem  Begg^ 
who  had  no  issue,  gifted  his  entire  estate  to  Mirza 
Abdoos  Sumudj  and  put  him  in  possession.  After  the 
decease  of  Mirza  Abdoos  Sumudj  the  name  of  Mirza 
Abdoola  Begg  was  recorded  in  the  Registry  in  respect 
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of  the  estates  which  had   belonged   to   Mirza   Abdool       i^^'^* 
Kurcem  Begg  in  his  lifetime.     The  Eespondent  ac-    Mussumat 
counted  for  this  fact  by  stating  that  she  and  the  other    '^  butool^' 
females,  owing  to  living  in  seclusion,  did  not  apply  for  ^^ 

mutation  of  names  on  the  Registry.  The  Eespondent  Hosetneb 
alleged  that  her  possession  continued,  although  her 
name  was  not  registered,  and  that,  as  regarded  the 
estate  of  Mirza  Kureem  Begg — 'Which  was,  as  she 
alleged,  by  virtue  of  the  gift  the  property  of  her 
husband— she  was  entitled  to  the  entire  property. 
The  Eespondent  admitted  that  the  moveable  and 
immovable  property,  with  the  exception  of  the 
acquired  property  of  Mirza  Abdool  Kureem  Begg^ 
was  acquired  by  Mirza  Abdoola  Begg,  under  whom 
the  Appellant  claimed. 

On  the  2nd  of  November^  1859,  Mirza  Abdoola 
Begg  died  childless.  At  his  death  an  Order  was 
passed  by  the  Civil  Court  that  the  property  left  by  him 
should  remain  attached  until  it  was  ascertained  who 
was  entitled  to  succeed  to  it.  Among  other  Claimants, 
the  Appellant  presented  a  petition  to  the  Judge  in  the 
Civil  Court,  in  which  she  alleged  that  the  deceased 
executed  a  Will  in  her  favour,  and  had  it  registered ; 
and  that  under  the  terms  of  the  Will,  and  by  right  of 
inheritance,  as  the  widow  of  the  deceased,  she  was 
entitled  to  proprietorship  and  possession  of  the  entire 
estate,  real  and  personal,  and  ^11  other  property  of^ 
the  deceased. 

The  Eespondent,  by  her  answer  and  claim,  alleged 
that  the  Appellant  was  a  prostitute,  and  denied  that 
ehe  was  Mirza  Abdoola  Begg^s  lawful  wife ;  and  as- 
serted that  she  (the  Eespondent)  was  his  lawful  heir 
according  to  Mahomedan  law ;  and  that  the  Will  waa 
9,  fabricated  instrument. 
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1R67.  Ryjjee     Khanum    also    presented     a    petition    of 

Alre^AT   claim,    denying   the    Will,  alleging   it    to  be   fabri- 

'^'^BuToor^"  cated,  also  denying   the   marriage   of   the   Appellant 

V.  with    Mirza    Ahdoola    Begg^     and   setting    up    her 

HosETNEE    own  claim  as  the   married   and   lawful    wife   of   the 

Begum,      deceased  Mirza^  and  his  rightful  successor. 

Another  Claimant, ///ia;«wm,  tho  daughter  of  Rujjee 
Khanunij  alleged  that  she  was  the  daughter  of  the 
loins  of  Mh'za  Ahdoola  Begg^  born  to  him  by  Rujjee 
Khamartj  his  lawful  wife  by  marriage ;  and  insisted 
that,  with  the  exception  of  one-eighth  share  of  the 
latter  as  such  wife,  the  entire  estate  and  property  of 
Mirza  Ahdoola  Begg  descended  to  her  as  his  heiress; 
and  also  stated  that  the  Appellant  was  never  married 
to  him,  and  that  the  Will  set  up  by  her  as  aforesaid 
was  fabricated. 

After  summary  proceedings  respecting  heirship  and 
the  appointment  of  Curator,  the  Eespondent  brought 
a  suit  in  the  Civil  Court  of  Jounpoor^  as  the  widow 
Ahcloos  Sumud  Begg^  and   as   niece   and   heiress   of 
Ahdoola  Begg  against   the   Appellant,  describing   her 
as  a   courtezan  ( Tuwaif) ;    Rujjee  Khanum  and    Uzee- 
zool  Nissa^  alias   Lnamum^  her   daughter,   describing 
them   also   as   courtezans ;   and  Agha   Ishmael    Ullee 
Khan  and  Mukhoo  Khan  as   Defendants.     Her   title 
was  stated  to  be  founded  on  a  right  of  inheritance,  and 
to  extend  to  the  whole  of  the  movable  and  immova- 
ble  estate  left    by   Ahdoos    Sumud    Begg^    and  by 
Mirza  Ahdoola  Begg,  her  uncle,  and  she  sought   to 
set  aside  the  Will  set  up  by  the  Appellant,  who  the 
Bespondent  alleged  had  no  rights,  and   also  to  render 
void  the  claims  of  all  the  other  Defendants. 

The  Appellant  by  her  answer  set  up  for  the  first 
time  a  deed  of  relinquishment,  dated  the  2nd  of  Oc- 
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toher  1846,  purporting  to  have  been  executed  by  the        18G7. 
Respondent,  of  the  entire  property  left  by  her  husband,     Mussumat 
Abdoos  Samud  Begg^  in  consideration  of  a  salary  of  '^'^  Buioor* 
Rs.  15  per  month,  and  insisting  that  thereby  the  Re-  v. 

spondent's  claim  to  the  property  was  barred,  as  well  also  Hosbinkb 
by  effluxion  of  time  since  the  death  in  1841  of  her 
husband.  The  answer  then  alleged  that  for  twenty-two 
years  the  Appellant,  having  left  her  family  profession, 
and  becoming  penitent,  Avas  lawfully  married  to  Mirza 
Ahdoola  Begg^  with  a  dower  of  Rs.  51,000,  fixed  in 
consultation  with  Moulvee  Gholam  Yaheer  Khan^ 
MoofUe  and  Principal  Sudder  Ameen  of  Benares^who 
performed  the  ceremony  of  marriage.  The  answer  in- 
sisted that  her  dower  was  by  Mahomedan  law  a  charge 
on  the  estate,  payable  thereout  prior  to  expenses  and 
claims  of  inheritance,  and  that,  therefore,  and  under 
the  deed  of  relinquishment,  and  also  the  Will  of 
Ifirza  Abdoola  Begg;  no  one  else  but  herself  was 
entitled  to  the  entire  estate  of  the  latter.  The  alleged 
Will  was  stated  by  the  answer  to  have  been  made'and 
executed  by  Mirza  Abdoola  Begg  while  in  his  perfect 
senses,  and  to  have  been  registered,  and  to  have  de- 
vised the  whole  and  sole  proprietorship  and  right  in 
his  estate  to  the  Appellant,  who  was  therein  acknow- 
ledged to  be  his  wife ;  and  the  answer  concluded  with  a 
denial  of  the  alleged  misappropriation  by  her  of  the  sum 
of  Rs.  25,.000  in  cash,  as,  after  Mirza  Abdoola  Begg^s 
death,  the  property  was  placed  under  attachment. 

The  two  other  Defendants,  Bujjee  Khanum  and 
her  daughter,  Imamum^  filed  a  joint  answer,  in  which 
they  denied  the  Plaintiff's  right,  and  alleged  that 
the  whole  estates  were  the  sole  property  of  Mirza 
Abdoola  Begg  at  his  death ;  asserting  that  about  forty 
years  previously  the  Defendant,  RuJJee  Khanum^  was 
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1867.        lawfully  wedded  to  him,  and  lived  in  his  house  5  that 
MussuMAT   three  years  after  the  marriage  the  co-Defendant  was 
jAmuT-ooL-  \^^j.^  \yy  i^Qj^^  and  was  the  daughter  of  Mirza  Abdoola 
V.  Begg  ;  that  he  had  subsequently  married  her  to  St/ud 

hXnee  Usjhnr  .  Vlee  Khan ;  that  the  Defendant,  nujjee 
BEGtjM.  Khanwn^  was  supported  by  and  lived  With  the  de- 
ceased until  his  death ;  and  that  after  deducting  a 
two  annas  share,  as  the  rights  of  the  Defendant, 
Btijjee  K/uinum^  as  widow,  the  remainder  was  the 
property  of  her  daughter.  They  denied  the  genuine- 
ness of  the  Will  set  up  by  the  Appellant. 

The  Kespondent  traversed  the  different  allegations 
as  to  the  marriages,  paternity  of  the  daughter,  the 
Will  and  deed  of  relinquishment,  respectively  in  the 
two  answers  relied  on,  stating  that  the  Appellant,  as 
well  as  Etijjee  Kanum^  was  a  courtezan,  and  as  such^ 
lived  in  succession  with  Mirza  Abdoola  Begg^  the 
latter  retiring  into  a  separate  house  and  maintaining 
herself  to  make  way  for  the  former,  who  succeeded  as 
Mtfza  Abdoola  Beggh  mistress. 

The  Respondent  examined  witnesses  to  prove  her 
relationship  to  the  deceased  Mirza  Abdoola  Begg) 
the  property  acquired  by  her  husband,  Abdoos 
Sumud  Begg^  from  his  uncle  Mirza  Abdool  Kurreeni 
Begg;  the  substitution  on  his  death  of  the  name 
of  Mirza  Abdoola  Begg  in  the  Government  Becords 
for  convenience  and  with  her  consent,  as  a  female 
living  in  seclusion  unable  to  transact  business ; 
and  his  subsequent  death  without  leaving  any  issue 
or  widow,  but  leaving  her  his  niece  as  such  nearest 
relative  and  heiress.  Some  of  these  witnesses  also 
deposed  that  the  Appellant  had  been  a  prostitute, 
and  had  never  been  married  to  Mirza  Abdoola  Begg ; 
that  the  Will  and  deed  of  relinquishment    set  tip 
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bj  her  were  fraudulently  fabricated  at  her  instance ;         i^^^. 
and  that  not  only  the  alleged  Will  was  not  executed    Mussumat 
or  sealed  by  the  deceased,  but  that  he  was  in  a  state  '^^butool^" 
of  insensibility  at  the  date  thereof*  and  further  that  the    .,    y- 
alleged  deed  of  relinquishment  was  not  executed  by    Hoseinek 
the  Respondent.     The  Appellant  put  in  evidence  the      ^^^^^* 
Will  of  Mirza  Abdoola  Begg^  and  the  deed  of  agree* 
ment,  dated  the  2nd  of   October^   1846,   said  to  have 
been  executed  by  the  Respondent,  and  filed  deposi- 
tions of  witnesses,  taken  in  the  proceedings  respect- 
ing the  .administration    of    Mirza    Abdoola    Begg^s 
estate,   to    prove  the  Will ;  and,  further,   that  she 
was  the  lawful  wife  of  Mirza  Abdoola  Begg^  regularly 
married  to  him,   with  a  dower  of  Rs.   51,000;  that 
he  had  repeatedly  acknowledged  her  as  his  lawful 
wife ;  that  the  deed  or  Will  was  made  by  Mirza 
Abdoola  Begg  on  the  2nd  of  November^   1846,  and 
registered  before  his  death ;  and  that  the  Respondent 
had  acknowledged  the  agreement  of  the  2nd  of  Ot?fo- 
ber^  1846,  and  received  an  allowance  of  Rs.  l5r    It 
was  not  satisfactorily  shown  by  the  Respondent's  wit- 
nesses that  the  Appellant  even  took  the  Rs.  25,000  al- 
ledged  by  her  from  the  house  of  Mirza  Abdoola  Begg. 
The  hearing  of  the  suit  took  place  before  H.  G. 
Asfellj  Esq.,  the  Judge  of  the  Civil  Court  of  Joun- 
porey  and  by  the  decree  of  that  Court,  dated  the  30th 
of  April,  1861,  the  evidence  given  by  the  Appellant, 
with  reference  to  her  claim  as  widow,   was  observed 
upon  as  follows : — "  With  respect  to  her  marriage 
with  the  deceased,  the  Defendant,  Ilossein  Buksh,  has 
grounded  her  proof  on  the  depositions  of  thirteen  wit- 
nesses, who  were  examined  by  the  Judge  of  Benares. 
Their    statements    are    to  the  effect  that,  although 
Hosein  Bukah  was  originally  a  professional  prostitute, 
and  in  that  character  first  formed  her  connection  with 

VOL.   XI.  z 


Digitized  by 


Google 


202  CASES    IN    THE    PRITY    COCNCit 

1867.  the  deceased,  that  about  twenty  years  ago  the  deceased 
MxjssuMAT  regularly  married  her.  Some  of  these  witnesses  de- 
"^^  Bdtool^"  scribe  themselves  as  eye-witnesses  to  the  ceremony, 
V.  and  others  deposed  to  having  heard  deceased  on  seve- 
HosEiNBB  ral  occasions  acknowledge  that  he  had  married  her. 
Begum.  These  depositions,  however,  have  not  at  all  satisfied 
me  that  any  marriage  took  place,  or  that  the  Defen- 
dant, Hosein  Bukshj  was  ever  looked  upon,  or  con- 
sidered in  the  light  of  a  wife,  either  by  the  deceased 
or  by  the  brotherhood.  It  is  remarkable  that  the 
persons  who  are  stated  to  have  assisted  at  the  cere- 
mony, i.e.  those  of  rank  or  position,  are  dead  ;  whilst 
it  cannot  but  be  considered  as  prejudicial  to  this  plea 
of  the  Defendant,  that  she  has  considered  it  necessary 
to  get  a  Will  executed  in  her  favour  by  the  deceased 
when  he  was  certainly  very  ill,  and  very  near  his 
death.  I  am  of  opinion,  that  Hosein  Buksh  has  no 
claim  as  a  wife  of  the  deceased."  The  judgment  then 
dealt  at  considerable  length  with  the  depositions 
filed  by  the  Appellant  in  respect  of  the  Will,  under 
which  she  claimed  as  sole  devisee,  and  the  Judge 
concluded  by  finding  against  the  Will,  declaring  that 
he  rejected  it  on  the  oral  evidence  filed  by  her  in 
support  of  it.  "  This  evidence  is,  I  consider,  worthless 
in  the  extreme,  and  bears  falsehood  on  its  face.  The 
witnesses,  with  a  view  of  showing  that  the  deceased  was 
sensible  to  the  last,  have  all  stated  that  the  deceased's 
(Mirza  Ahdoola  Begg^s)  complaint  was  consumption  ; 
but  many  of  them  detail  at  length  how,  just  before 
the  Will  was  made,  the  deceased  gave  long  detailed 
instructions  for  its  preparation,  how  he  called  for  his 
spectacles  and  put  them  on,  and  how  he  was  too  weak 
to  either  sign  his  name  or  afiix  his  seal,  which  was 
then  affixed  by  another  party.  I  reject  this  Will 
in  toto.^^    The  judgment  then  observed  on  the  evi- 
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dence  in   support   of    tho   deed   of  relinquishment,       ^^^7. 
alleged  to  have  been  signed  by  another  person  for    Mussumat 
and  on  behalf  of  the  Eespondent,  and  declared  against  ''^^  bdtool^" 
it,  stating  that  it  was  the  opinion  of  the  Court  that    .  _    ^• 
the  witnesses  examined  m  support  of  the  deed  had     ^seinee 
all  perjured  themselves.     The  judgment  also  declared 
that  the   Defendant,    Bujjee  Khanum^   had  been  a 
prostitute  by  profession,  and  had  failed  in  proving 
that  she  was  ever  married  to  Mirza  Ahdoola  Begg^ 
or  that  her  daughter,  the  Defendant,  Imamum^  was  his 
child.     The  Eespondent^s  claim  of  Rs.  25,000  was 
disallowed  by  the  judgment,  which  decreed  to  the  Re-^ 
spondent  the  whole  of  the  property  left  by  the  deceased 
Mirza  Abdoola  Begg^  with  costs. 

The  Appellant  appealed  to  the  Sudder  Dewanny 
Adawlut  at  Agra^  and  the  other  two  Defendants, 
Rujjee  Khanum  and  her  daughter,  Imamumy  also 
appealed  against  the  decree. 

On  the  23rd  of  August^  1862,  the  two  appeals 
were  heard  together,  by  Alexander  Boss  and  William 
Roberts  J  Esqrs.,  Judges  of  the  Sudder  Dewanny 
Adawluty  and  they  delivered  the  judgment  and  decree 
of  the  Court,  and  stated  at  length  their  reasons, 
thereby  affirming  the  decree  of  the  Judge  of  the  Civil 
Court  of  Jounpoor^  and  dismissed  both  the  appeals 
with  costs.  In  their  judgment  the  Judges  commented 
on  the  proofs  filed  by  the  Appellant  as  follows : — . 
"  We  would  observe  in  limine  that  a  great  deal  of 
the  evidence  of  witnesses  taken  in  a  miscellaneous 
case  relative  to  the  party  entitled  to  administer  to  th& 
estates  of  the  deceased  Mir^a  Abdoola  Begg^  ha» 
been  received  in  this  case,  without  the  examination  o| 
these  witnesses  de  novo.  But  we  think  the  Judge 
should  not  have  contented  himself  with  copies  of 
depositions,  but  should  have  insisted  on  the  parties 
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formerly  examined  being  again  produced,  unless  it 
could  be  shown  that  they  were  unable  to  attend.  It 
was  necessary  that  these  witnesses  should  again  have 
been  subjected  to  a  rigid  examination,  so  that  all  the 
light  which  could  have  been  thrown  upon  the  circum- 
stances of  the  deceased  should  have  been  brought  to 
bear  on  this  suit.  '  Still,  as  the  inadmissibility  of  such 
secondary  evidence  was  not  urged  in  the  Lower  Court, 
we  have  thought  proper  to  allow  it  to  weigh  in  this 
instance,  valeat  quantum.  The  decree  declared, 
as  well  on  the  last-mentioned  evidence  as  on  the 
other  evidence  in  the  appeals,  against  the  Appellant 
and  her  co-Defendants  on  each  of  the  issues,  nega- 
tiving the  alleged  two  marriages  respectively,  the 
alleged  Will  of  Mirza  Abdcola  Begg^  the  alleged 
deed  of  relinquishment  of  the  Respondent,  and  the 
paternity  of  the  Defendant,  Imamum. 

The  appeal  was  brought  by  the  Appellant  alone 
from  this  decree  of  affirmance. 

The    Attorney-General   (Sir  John  Rolt,    Q.C.), 
and  Mr.   Almuric  Rumseg^   for  the  Appellant. 

The  evidence  given  by  the  witnesses  establishes, 
according  to  the  Mahomedan  law,  the  ceremonies 
of  a  regular  marriage  between  the  Appellant  and  the 
late  Mir^a  Abdoola  Begg^  and  consequently  her  title  a$ 
widow  and  one  of  his  heirs  to  the  whole  or  part  of  his 
estate.  Too  much  weight  was  attached  by  the  Courts 
below  to  the  irregular  life  the  Appellant  had  led 
previous  to  being  taken  into  Mirza  Abdoola  Begg^s 
house.  His  treatment  of  her,  and  her  acknowledged 
character  as  a  wife  by  the  family,  was  enough  to 
satisfy  the  requirements  of  the  Mahomedan  law, 
even  in  the  absence  of  proof  of  a  regular  marriage, 
to  raise  the  presumption  that  she  was  married  to  him. 
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By  the  Mahomedau  law  marriage  will  be  presumed 
or  inferred  from  cohabitation.  It  differs  from  the  Mtjsstjmat 
Scotch  law  of  marriage  by  habit  and  repute  ;  BeWs  butool 
Diet.,  voce  *'  Habit  and  repute,"  p.  459  [Ed.  1838]  ;  ^^^^^^^^ 
Erskiney  B.  I.  tit.  6,  s.  6  ;  as  the  latter  law  pre-  ^^ff;Jj^;f  *^ 
sumes  a  pre-existing  contract,  but  no  contract  or 
ceremony  is  necessary  by  the  Mahomedan  law  (a). 
Marriage  has  been  presumed  from  cohabitation 
alone,  and  legitimacy  of  child  arising  from  that  pre- 
sumption established :  Mahomed  Banker  Hoossain 
Khan  v.  Shurfoon  Nma  Begum  (b) ;  Khajah 
Hidayut  Oollah  v.  Bai  Jan  Khartum  (c) ;  Macnagh- 
ien^s  Prine.  of  ^'  Moohummudan  Law,"  p.  68.  There 
can  exist  no  distinction  between  cases  of  marriage 
where  there  is  no  child  born  and  the  principles 
with  respect  to  presumption  of  marriage  and  legiti- 
macy of  child  laid  down  in  those  authorities.  [Sir 
KiCHARD  T.  KiNDBRSLEY :  Is  there  any  case  of  a 
woman  who  had  been  a  Nautch  girl,  or  prostitute^ 
having  from  cohabitation  been  held  to  be  a  wife  ?] 
It  is  admitted  that  the  status  of  a  concubine  and 
the  status  of  a  wife  are  different ;  but  if  for  a  long 
period  a  concubine  is  treated  as  a  wife  and  so 
acknowledged,  she  acquires  the  status  of  a  wife. 
The  strictness  of  seclusion  generally  adopted  by  a 
Mahomedan  wife  is  not  adopted  in  every  case. 

Next,  we  contend,  that  the  deed  or  Will  of  Mirza 
Abdoola  Begg^  dated  tha  2nd  of  November,  1859, 
was  proved  to  have  been  duly  executed  by  him  when 
he  was  of  testamentary  capacity,  registered  on  the 
seme  day,  and  operated  either  as  a  gift,  inter  vivos,  or 

(a)  See  Baillie's  Dig.of  Mooh.Law,  p.  4  [Ed.  1865]  ,£^-0^1  which 
it  appears  that  offer  and  acceptance  is  a  necessary  condition. 
{h)  8  Moore's  Ind.  App.  Cases,  136. 
{e)  3  Moore's  Ind.  App.  Cases.  29io. 
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1867.       as  a  general  devise  or  bequest,  to  the  extent  allowed 

MussDMAT   by  Mahomedan  law,  namely,  of  one  third  :  Hedaya  : 

^'^BuT^'"  Vol.  4,  p.  468-9  ;    Mussummaut  Soohhanee  v.  Bhetun 

V-         (a).     It  bears  internal  evidence  of  truth.  The  consent 

HosEiNEB    of  kindred  to  a  Will  does  not  extend  to  distiuct  kin- 

Begum.     ^^^  jj^j^^  ^^  Eespondent.     Apart  from  any  question 

as  to  the  validity  of  this  instrument,  the  Appellant 

is  entitled  to  her  dower  of  Es.  51,000  as  a  primary 

charge  on  the  estate  of  her  late  husband. 

In  any  circumstances,  the  Respondent,  as  widow  of 
Mirza  Abdoos  Sumud  Begg^  could  be  entitled  only 
to  a  distributive  share  of  his  estate.  There  is  na 
proof  that  she  was  the  adopted  daughter  of  Mirza 
Abdoola  Begg^  and  her  only  claim  could  be  as  one 
of  his  distant  kindred.  She  can  have  no  title  what* 
ever  as  long  as  any  sharer  is  in  existence.  MacnaghUfi^^ 
"  Princ,  of  Moohummudan  Law,''  pp,  8,  53. 

Sir  R.  PalmeTj  Q.C.,  and  Mr.  Leithj  for  the 
Bespondent,  were  not  called  on  to  address, 
their  Lordships. 

Their  Lordships'  judgment  was  delivered  by 

The  Eight  Hon.  Sir  Jambs  W.  Col  vile  : 

24th  Feb.»  This  is  an  appeal  from  a  decision  of  the  kte  Sudder 
Dewanny  Adawlut  of  the  Korth-westem  Provinces 
of  Indiay  which  affirmed  a  decision  of  the  local. 
Court  of  Jaunpoor  in  favour  of  the  impendent,  the 
PlaintifE  in  the  suit.  The  Plaintiff  sought  to  recover 
certain  movable  and  immovable  property  specified 
in  her  plaint  ^^  by  right  of  inheritance  to  Mirza 
Ahdoola  Begg^  her  uncle  and  ancestor^  and  also  ta 
Mirza  Sumud  Begg^  her  husband."  The  plaint  cou- 
(tf)  1  Ben.  Sod.  Dew.  Hep.,  847. 
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tained  a  detailed  description  of   the  property  sought       1867. 
to  be   recovered.     The    principal    Defendants    were    m^sumIt 
Mussumat     Hosein     Buhsh.     Mussumat    Ruzzee-ool-  J^^jjut-ool- 

'  Bdtool 

iVwd,  alias   Rujjee    Khanum^  and   Mussumat   Uzeez-         v. 
oohNma^  alias  Mussumat  Imamum.  HoseTnkb 

The  first  and  second-named  female  Defendants  Begum. 
claimed  each  to  be  a  widow  of  the  deceased  Abdoola^ 
but  each  denied  that  the  other  was  ever  married  to 
Abdoola^  each  alleging  the  other  to  have  been  his 
mistress  and  not  his  wife.  The  third  female  Defen- 
dant claimed  to  be  the  legitimate  daughter  of  Abdoola 
by  his  alleged  wife,  her  mother,  the  second  female 
Defendant.  The  first  female  Defendant,  the  present 
Appellant,  also  set  up  a  Will  alleged  to  have  been 
made  in  her  favour  by  Abdoola  the  day  before  his 
death,  by  which  he  bequeathed  to  her,  by  the  descrip- 
tion of  "my  married  wife,  Mussumat  Jairut-ooU 
Buttoolj  alias  Bebee  Hosein  Buksh^^^  all  his  movable 
and  immovable  property,  subject  to  certain  provi* 
sions  in  favour  of  the  Plaintiff,  to  which  it  is  not 
necessary  to  allude  further.  The  validity  of  this 
Will  was  disputed  both  by  the  Plaintiff  and  by  the 
second  and  third  Defendants.  The  Civil  Court 
decided  against  the  Will,  and  also  against  both  the 
alleged  marriages,  and  the  alleged  title  of  the  third 
female  Defendant.  On  appeal  to  the  Sudder  Dew- 
anny  Adawlut  the  decision  was  affirmed.  The  first 
female  Defendant  alone  has  appealed  to  Her  Majesty 
in  Council  from  the  decision  of  the  Sudder  Bewanny 
Adawlut  The  second  and  third  Defendants  have  not 
appealed,  and,  therefore,  their  interests  are  put  out  of 
the  case  entirely. 

In    the   case    of    Naragunty  Lutchmeedavamah  v. 
Vetiffama  Naidoo  (9  Moore's  Ind.  App.  Cases,  87), 


Digitized  by 


Google 


n 


i08 


CASES   IN    THE   PRIVY   COUNCIL 


1867.        their  Lordships  said:  "It  is  not  the  habit  of  their 
Lordships,   unless  in  very    extraordinary    cases,    to 
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advise  the  reversal  of  a  decision  of  the  Courts  of 
India  merely  on  the  effect  of  evidence,  or  the  credit 
due  to  witnesses.  The  Judges  there  have  usually 
better  means  of  determining  questions  of  this  descrip- 
tion than  we  can  have,  and  when  they  have  all  con- 
curred in  opinion,  it  must  be  shown  very  clearly  that 
they  were  in  error  in  order  to  induce  us  to  alter  their 
judgment." 

Their  Lordships,  after  a  very  careful  attention  to 
the  evidence,  and  to  the  arguments  addressed  to  them 
on  the  part  of  the  Appellants,  are  of  opinion,  that 
there  is  wanting  in  this  case  that  clear  indication  of 
error  in  finding  against  the  marriage  and  the  Will 
which  would  be  necessary  to  take  this  appeal  out  of 
the  operation  of  the  ^bove  salutary  rule. 

The  Sudder  Court  thought  the  evidence  as  to  the 
marriage  of  the  Appellant  insufficient*  The  same 
Court  concurred  with  the  Court  below  in  thinking 
the  evidence  in  support  of  the  Will  untrustworthy. 
They  say,  "  We  concur  with  the  Judge  in  discrediting 
the  evidence  in  support  of  the  WilL  We  consider 
the  attendant  circumstances  as  altogether  improbable 
and  unworthy  of  belief." 

Is  error  clearly  manifest  in  these  conclusions  ?  Is 
the  evidence  clearly  sufficient  to  prove  either  issue  ? 
The  claim  to  be  declared  the  wife  of  the  deceased 
would  establish,  or  oral  testimony,  a  heavy  charge  on 
the  estate  of  a  deceased  person  to  the  amount  of 
Rs.  51,000,  and  the  Will  is  one  made  in  artieulo 
mortis.  Some  of  their  Lordships  can  Judge,  by  their 
experience  of  precedent  cases  before  this  Committee, 
of  the   dangers   likely   to   ensue  if   the   Courts    of 
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Justice  in  India  did  not  require  cogent  proof  in  such       ^^-^ 

OaftPq  MUSSUMAT 

If  it  were  once   conceded   that  a  woman   once  a      Butool 
concubine  could  be  converted  by   judicial    presump-    Mu8sumat 
tions  into  a  wife,  merely  by  lapse  of  time  and  pro-     "^^^g^* 
priety  of  conduct,  and  the  enjoyment  of  confidence 
with  powers  of  management    reposed  in  her,  when 
and  after  what  period  of  timo  vshould  such  presump- 
tion arise  ?      The  ordinary  legal  presumption  is,  that 
things  remain   in  their  original  state.     Were,  then, 
the  Courts  below  well  founded  in  treating  the  original 
connection  by  the  Appellant  with  the  deceased  Ab- 
doola  as    an  illicit    connection?     The  evidence  was 
conflicting.     She  herself  admits  that  she  was  once  a 
prostitute.     It  is  true  that  she  alleges  penitence  and 
a  change  of  life,  and  some  of  her  witnesses  say  that 
she  had  relinquished  the   life  of   a   prostitute   before 
her  intercourse  with  Abdoola  began  ;  and  one  witness 
says  that  she  had  discontinued  it  five  years  before 
she  came  to  live  with  Abdoola.     But  no  evidence  is 
adduced  to  prove  what  was  her  intermediate  employ- 
ment, or  what  were  her  means  of  maintaining  herself 
in  the  interim.     She  declares  the  deceased  to  have 
been  a  man  entertaining  one  mistress  whilst  his  wife 
was  living.     The  Court  had  to  determine  amidst  con- 
flicting evidence,  whether  it  was  mo^e  likely  that  he 
should  make  a  woman  of  that  class  his  wife,  and  settle 
on  her  a  very  large  dower,  or  that  he   should  induce 
her  to  live  with  him  as  his  mistress,  displacing  the 
former  favourite  ?     The  evidence  was  conflicting,  and 
the  finding  cannot  be  viewed  as  a  decision  against 
the  weight  of  evidence.     If,  then,  the  Courts  below 
were  justified  in  finding  that  the  original  connection 
was  illicit,  where  is  the  evidence  of  any  change  in  its 
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1867.  character?  If  length  of  time  be  invoked  as  a  reason 
MusauMAT  for  considering  the  previous  connection  as  lawful,  the 
"^^BuToot^  Appellant  herself  is  found  placing  no  reliance  on  mere 
length  of  intercourse  with  respect  to  the  second 
Defendant's  claim  to  bo  regarded  as  a  wife :  and  if 
the  subsequent  removal  to  a  different  house  of  that 
lady  be  insisted  on  as  an  argument  that  sho^  was  not 
a  wife,  the  answer  seems  to  be  that  the  mere  removal 
into  and  maintenance  in  a  separate  house  is  not  at  all 
inconsistent  with  the  slatus  of  a  regularly  married 
wife,  superseded  either  by  wifo  or  concubine,  but  un- 
divorced.  The  Appellant,  indeed,  is  not  content  to 
rely  on  any  presumption  from  length  of  time ;  sho 
alleges  and  calls  witnesses  to  prove  an  actual  mar*- 
riage  ceremony,  accompanied  with  some  degree  of 
publicity,  the  presence  of  witnesses,  and  the  oral 
assignment  of  a  large  sum  by  way  of  dower. 

The  witness,  Intan  Dukskj  the  Physician,  deposes 
to  this  effect^  that  only  one  year  before  the  death  of 
Abdoola^  the  latter  assured  him  that  the  Appellant 
was  his  wife ;  that  the  witness  asked  tlie  question  in 
consequence  of  the  Appellant  referring  him  to  the 
deceased  for  information  on  the  point,  asserting  that 
she  was  a  wife,  and  that  the  second  Defendant  was  not,, 
and  that  the  Alh-za  would  so  infoini>  him.  Now,  this 
witness  describes  himself  as  having  attended  both 
on  the  Mirza  and  on  the  Appellant,  not  as  a  mere 
stranger  in  the  house.  But  what  origin  can  reason- 
ably be  ascribed  to  this  inquiry  as  to  her  status^ 
unless  some  ambiguity  existed  in  relation  to  it ;  and 
how  i&  this  ambiguity  consistent  with  a  marriage 
celebrated  from  the  first  before  witnesses,  with  aa 
outspoken  assignment  of  a  large  dower  in  the  hus- 
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about  such  a  status  exist  at  all  in  the  house  of  the     ^J^^L. 
Lusbaud,  with  such  au  introduction  of  a  new  wife,  and    Mlbscmat 
€uch  an  open  celebration  of  a  marriage  ?    The  evi-       butocl  " 
dence,   therefore,   does    not   cohei-e,    and   the    Court    j^^J^j^y^^ 
might   well  distrust  it ;  nor  could  their  distrust  be     Hoskiskk 
reasonably  found  fault  with  in  a  case  where  each 
alleged  wife  brought  forward  the  same  kind  of  evi- 
dence of  an  open  celebration,   and  each  treated  as 
undeserving  of  credit  the  allegations  and  evidence  of 
the  other. 

With  respect  to  the  Will,  the  improbabilities  against 
it  are  strong,  and  the  evidence  in  its  favour  weak.  It 
is  deposed  that  the  second  female  Defendant  was 
present  during  the  time  that  the  Will  was  being  dic- 
tated, rough  copied  and  clean  copied ;  that  a  pro- 
vision was  made  in  the  Will  for  her  expenses  in  case 
fche  proceeded  on  a  pilgrimage  to  3Iecca^  and  that 
this  was  done  on  her  request.  She  is,  therefore, 
described  as  cognizant  of  the  Will,  and  assenting  to 
it  in  some  degree  by  accepting  a  contingent  benefit 
under  it.  Yet  she  was  united  with  her  daughter  and 
son-in-law  in  interest,  and  throughout  acted  in  con- 
junction with  them.  She  claimed  to  be  a  wife,  and 
sought  to  establish  her  daughter  as  an  heir.  Her 
assent  to  the  AV^ill  is,  therefore,  most  improbable, 
and  the  supposition  is  rendered  more  so  by  this, 
viz.,  that  at  this  very  time  her  son-in-law,  Usghur^ 
was  making  a  public  protest  by  way  of  petition 
addressed  to  a  public  Officer,  claiming  hi.s  inter- 
ference  and  presence  at  the  house  of  Abdoolla^  to 
prevent  a  Will  being  executed  in  the  name,  as  he 
alleges,  of  Abdoolla^  then  a  senseless  and  dying 
man.  Is  the  second  alleged  wife  to  be  supposed 
acting  at   variance   with    herself  without   adequate 
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1867.        motive,  and  in  so  short  a  period  of  time  to  return 
McBsuMAT   to  opposition  ?     It  appears  that  she  had  two  years 
^  BuToT^  before  protested  against  a  description  of  herself  as 
tr.  "prostitute'^  on  a  public    assessment,  and  had  been 

HosziNEB  described  as  wife  on  her  own  application  on  more 
Begum,  ^j^^^^  ^^^  public  document.  She  was,  therefore,  claim- 
ing to  be  a  wife.  The  reason  for  describing  her  as 
present  and  acquiescent  at  the  time  of  the  preparation 
of  the  Will  is  obvious.  That  a  Mahomedan  of  high 
position  and  wealthy,  a  man  of  business  besides, 
should,  with  a  view  to  prevent  disputes  in  his  family, 
make  such  a  Will,  as  likely  to  foment  as  to  quell 
them,  and  omit  to  make  that  disposition  which 
would,  Lud  ]r  r  story  been  true,  secure  to  the  Appel- 
lant her  dowry  of  Es.  51,000  and  her  share  as 
widow,  is  not  a  probable  occurrence  in  itself.  One 
would  expect  him  to  act  with  the  advice  and  aid  of 
his  usual  Mooktah^  and  not  defer  the  settlement  of 
disputes  in  the  confused  state  of  his  family  connec- 
tions until  his  last  hours,  and  then  to  put  himself  in 
the  hands  of  people  not  previously  employed  by  him ; 
on  the  other  hand,  if  a  Will,  whether  from  fraudu- 
lent or  merely  mistaken  prudential  motives,  was  to 
be  put  fourth,  though  without  his  concurrence,  as  his, 
the  preparation  and  execution  would  be  delayed  until 
his  end  was  so  near,  his  strength  so  reduced,  and  his 
mind  so  inert,  that  he  would  probably  be  found  in- 
capable of  opposition  to  a  proposition  pressed  upon 
him.  Between  these  conflicting  views  of  the  subject 
the  Courts  below  •Were  called  on  to  decide,  and  their 
conclusion  does  not  appear  to  their  Lordships  unrea- 
sonable or  against  the  weight  of  evidence. 

Their    Lordships   think,    therefore,    on   a   careful 
view  of  the  evidence,   that  the  case  is  not  taken  out 
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of  the  operation  of  the  rule  laid  down  in  JSaragunty 
Lxitchmeedavamah  v.  Vengama  Naidoo  (9  Moore's 
Ind  App.  Cases,  p.  87),  which  has  been  frequently 
asserted  and  constantly  acted  on.  Their  Lordships 
will  therefore  humbly  advise  Her  Majesty  that  the 
appeal  be  dismissed,  with  costs. 


1867. 
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Appellant^ 


AND 

BusHEER  Khan  for  self,  and  as  guar-  \ 

dian  of  Zurbut  Bkbei:,  minor,   and  (  „  ,        ^ 

heir   of  MoNEER  Khan,   deceased,  ( ^^^Wndenis.^ 
and  BuKHT   Banco         .         .  t 

On  appeal  from  the  High  Court  of  Judicature  in 
Bengal. 

XHE  Eespondents  brought  the  present  suit  in  the 
Court    of  the  Principal  Sudder  Ameen  of    theZillah 

of  Cuttacky  against  the  Appellant. 

The  suit  was  in  the  nature  of  an  action  of  eject- 
ment, to  oust  the  Appellant  from  possession  of  a 
certain  Zemindarg,  land  and  houses  situate  at  Cuttacky 
and  to  obtain  possession  of  personal  property,  cash 
and  jewels.     The  Eespondents  claimed  the  same  as 

♦Present:  Members  of  the  Judicial  Committee-^ The  Right 
Hon.  Sir  James  WiUiam  Colvile,  the  Right  Hon.  Sir  Edward 
Taughan  Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kin- 
dersley. 

AMessor  :~The  Right  Hon.  Sir  Lawrence  Peel. 

eions  they  arrived  ut  fi'om 


9th  Feb., 
1867. 
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the  nearest  relations  and  only  heirs,*accarding  to  the 
Mahoniedau  law  of  one  Agha  Jan  Khan  deceased ; 
and  that  the  property  in  question  was,  in  its  entirety, 
the  absolute  self-acquired  property  of  Agha  Jan  Khan. 
The  case  of  the  Appellant,  the  widow  of  Agha  Jan 
Khan^  was  that  the  Eespondents  had  failed  to  prove, 
either  that  they  were  [such]  relatives,  or  that  the  pro- 
prietary right  in  the  entirety  vested  in  Agha  Jan  Khan^ 
and  she  contended  that  the  estates  were  acquired  by 
her  father,  Burkhordar  Khan^^^xidi  by  the  use  in  trade  and 
business  of  the  property  and  effects  of  one  Omar  Khan^ 
her  first  husband,  and  her  son,  Timour  Khan^  deceased, 
to  which,  with  its  accumulations,  the  Appellant,  as 
widow  and  mother,  was  alone  entitled,  after  the  claim 
of  Ismail  Kkm^  uncle  and  heir  of  the  latter  ;  and  she 
further  insisted  that,  even  if  Agha  Jan  Khan  could 
have  claimed  any  share,  by  reason  of  his  carrying  ou 
business  and  trade  for  her,  at  his  death  she  became,  as 
his  widow,  entitled  to  such  share,  and  to  the  sum  of 
Es.  20,000,  the  amount  of  her  Dain  inohr^  or  dower^ 
settled  on  her  marriage  with  Agha  Jan  Khan. 

The  case  entirely  depended  upon  evidence.  The 
material  facts  are  stated  in  the  judgment. 

The  decree  of  Baboo  Tarahant  Biddy asager,  the 
Principal  Sadder  Afmen,  was  partly  in  favour  of  the 
Eespondents,  and  partly  in  favour  of  the  Appellant, 
the  Court  decreeing  certain  *  shares  to  each  of  the 
parties  in  the  real  and  personal  estate  in  question  ; 
with  this  decision  both  parties  were  dissatisfied,and 
appealedto  the  High  Court  of  Judicature  at  Calcutta. 
That  Court,  consisting  of  //.  T.  Rai/ces,  Esq,,  and  Sum^ 
Ihoonath,  Pundit,  allowed  the  appeal  of  the  Eespon- 
dents,  and  altered  the  decree  of  the  Principal  Sadder 
Ameen,  by   giving    them  a  larger  share  iu  the  real 
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and  personal  estate  of  Affha  Jan  Khan^  and  dismissed 
the  Appellant's  appeal.  Hence  the  present  appeal 
to  Her  Majesty  in  Council. 

The  appeal  was'argued  by 

Mr.  Leith^  for  the  Appellant,  and 

Mr.  Pontifcx^  for  the  Respondents. 

Judgment  was  reserved,  and  delivered  by 

The  Eight  Hon.  Sir  James  W.  Colvii  e  : 

The  Appellant  is  the  widow  of  Agha  Jan  Khariy  a 
native  of  Cubool^  who  died  domiciled  at  Cuttack  in 
Juli/^1857.  Her  father  was  one  BurhAordar  K/ian^ 
also  probably  a  Pathan  by  origin,  who,  after  carrying 
on  some  kind  of  business  at  Cuttack^  is  said  to  have 
gone  into  the  Dekhan  wuth  Klephants,  horses,  and 
other  merchandise,  and  to  have  died  there  in  the 
early  part  of  the  present  century.  He  left  a  widow, 
Fatima ;  the  Appellant,  his  only  daughter ;  and  a  son 
named  Hossein  Khan,  The  Appellant  married  first 
an  Afghan  named  Omar  Khan^  w^ho  died  some  time 
in  the  year  1824  ;  and  very  shortly  after  his  death  she 
married  his  near  relation,  Agha  Jan  Khan,  By 
Omar  Khan  ^ho  had  a  son,  Twiour  iT^aw,  who  died 
in  1829.  In  the  year  1831  there  appeared  at  Cuttack 
one  Ismail  Ehan^  who  claimed  to  be  the  brother  ol 
Omar  Khan^  and,  as  such,  entitled  to  share  in  that 
portion  of  his  estate  which  had  descended  to  his  son 
Timour  Khan,  Agha  Jan  Khan  and  the  Appellant 
compromised  this  claim  for  a  sum  of  Es.  300,  and  the 
release  of  a  debt  of  Es.  721.  After  that  transaction 
Agha  Jan  Khan  carried  on  business  at  Cuttack ^  be- 
came the  registered  and  ostensible  proprietor  of   the 
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Zemindary  Talook^  which  is  the  principal  subject  of 
dispute  in  this  cause,  and  the  apparent  owner  of  the 
other  property  which  the  Courts  below  have  found  to 
have  belonged  to  him  at  the  time  of  his  death. 

The  Eespondents  claim  to  be  the  co-sharers  and 
residuaries,  who,  according  to  the  Mahomedan  law, 
are  entitled  to  divide  the  estate  of  Agha  Jan  Khan 
with  his  widow.  They  contend  that  KooUe  Khan^ 
the  common  ancestor,  had  two  sons,  of  whom  Morad 
Khan  was  the  father  of  Agha  Jan  KhaUy  and  of  the 
female  Respondent,  BuJcht  Banoo ;  and  the  other, 
Nidda  Khan^  was  the  father  of  the  before- mentioned 
Omar  Khan  and  Ismail  Khan ;  and  that  Ismail 
Khan  was  the  father  of  the  Respondents,  Busheer 
Khan  and  Moneer  Khan^  and  Df  one  Goolmer  Khan^ 
who  is  dead.  Claiming  under  this  title,  they  instituted 
the  present  suit  for  the  recovery  of  their  respective 
shares  of  the  Zemindary  and  other  property  alleged  to 
have  belonged  to  Agha  Jan  Khan  at  the  time  of  his 
death  from  his  widow,  who  was  in  possession  of  it. 

The  Appellant  has  contested  their  title  to  sue  ;  she 
has  claimed  the  sum  of  Rs.  20,000  as  due  to  her  from 
the  estate  of  Agha  Jan  Khan  as  the  stipulated 
amount,  of  her  Dain  mohr^  and,  on  the  grounds 
which  will  be  hereafter  considered,  has  denied  that 
any  part  of  the  property  claimed  belonged  to  her  late 
husband.  The  first  two  questions  may  be  very  shortly 
disposed  of. 

Their  Lordships,  in  the  course  of  the  argument, 
intimated  that  they  considered  the  title  of  the  Respon- 
dents to  be  established. 

It  has  been  affirmed  by  the  concurrent  judgment 
of  the  two  Courts  below,  which,  the  issue  being  one 
of  fact,  their   Lordships,    according  to  the  ordinary 


Digitized  by 


Google 


k 


ON    APPEiLL    FROM   THE   EAST    INDIES. 


217 


course  of  this  Committee,  would  not  disturb  unless 
they  were  satisfied  that  it  was  wrong.  They  believe, 
however,  that  it  was  right.  It  was,  no  doubt,  difficult 
for  the  Appellant  to  disprove  the  pedigree  of  a  family 
whose  domicile  was  in  Afghanistan  ;  and  the  omission 
of  Ismail  Khan  to  mention  in  the  petition,  which  is 
in  evidence,  his  relationship  to  Affha  Jan  Khan^  may 
be  a  circumstance  of  suspicion.  But  it  was  not 
necessary  for  him  to  state  that  relationship  in  order 
to  make  out  the  title,  which  he  was  then  asserting,  as 
co-heir  of  Omar  Klian^a  son  ;  and  on  the  other  hand, 
we  have  indisputable  evidence  that  Agka  Jan  Khan 
received  into  his  family,  and  recognized  as  kinsmen, 
first,  Goolmer  Khan^  and  afterwards  the  Bespondent, 
Moneer  Khan.  The  identity  of  that  Goolmer  Khan 
with  the  Goolmer  Khan  of  the  pedigree  might  be 
disputed  ;  but  there  can  be  no  doubt  as  to  the  identity 
of  Moneer  Khan.  The  persons,  therefore,  who  are 
entitled  to  share  the  estate  of  Agha  Jan  Khan  have 
been  correctly  ascertained.  Again,  both  the  Courts 
below  have  held  that  the  Appellant  has  failed  to 
establish  her  claim  to  the  Dain  mohr ;  and  nothing 
has  been  urged  on  the  present  appeal  which  induces 
their  Lordships  to  doubt  the  correctness  of  that  con- 
clusion. Therefore  the  only  substantial  question  in 
this  appeal  is,  to  what  extent,  if  any,  is  the  property 
which  is  the  subject  of  the  decrees  in  the  Courts 
below  to  be  treated  as  the  estate  of  Agha  Jan  Khan. 
The  Bespondents,  relying  mainly  on  the  ostensible 
ownership,  insist  that  the  whole  of  it  is  to  be  so 
treated.  The  case  of  the  Appellant  is,  that  no  part 
of  it,  in  fact,  beloDged  to  her  husband ;  that  it  was 
acquired  from  the  proceeds  of  a  business  carried  on 
with  funds    left  by    her  father,   Burkhordar  Khan ; 
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that  those  funds  and  that  business  belonged  to  hef * 
self,  her  mother,  and  her  brother,  as  the  co-heirs  of 
Burkhardar  Khan ;  and  that  her  late  husband, 
though  the  "  gerenV^  of  the  business,  and  the  ostensible 
purchaser  and  registered  holder  of  the  Talook^  was  a 
mere  Manager  and  Trustee  for  her  and  her  family. 

Of  the  issues  recorded  in  the  suit  by  the  Court  of 
First  Instance,  the  second  and  the  fourth  both  related 
to  this  question  of  title  to  the  property.  Under  the 
first  of  these,  the  Kespondents  had  to  prove  that  "  the 
whole  of  the  disputed  property  was  the  own  property 
of  Agha  Jan*  Khan:?^  Under  the  other,  the  Appel- 
lant had  to  establish  that  "  the  Zemindary  and  other 
property  claimed  had  been  inherited  by  her  from  her 
father's,  mother's,  and  brother's  estate,  and  belonged 
to  her ;  and  that  Agha  Jan  Khan  had  no  right 
thereto." 

Both  the  Courts  below  have  held,  and  in  their 
Lordships'  opinion  properly  held,  that  the  Appellant 
has  failed  to  prove  this  last  issue,  and  to  substantiate 
the  case  set  up  by  her.  She  relied  mainly  on  the 
oral  testimony  of  witnesses  whom  both  Courts  have 
pronounced  to  be  untrustworthy.  Of  their  evidence, 
some  part  was  directed  to  prove  the  wealth  of  Burk- 
hordar  Khan  and  of  his  family,  and  the  poverty  of 
both  the  husbands  of  the  Appellant  and  of  their 
family ;  other  parts  went  to  show  that  the  Zemindary 
was  purchased  with  funds  supplied  by  Fatima^  and 
even  that  she  was  recognized  as  Zemindar^  and 
received  the  rents.  There  is  a  failure  of  proof  that 
the  property  of  Burkhordar  Khan  (and  it  is  very 
uncertain  what  was  the  amount  of  it)  furnished  the 
captial  on  which  Agha  Jan  Khan  traded ;  there  is 
no  proof  that  the  business  carried  on  by   Burkhordar 
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Khan  was  an  established,  oontinuing  business.  His 
dealing  in  horses  and  elephants  seems  to  have  been 
something  distinct  and  of  a  different  nature  from  the 
money-lending  business,  in  which,  as  some  of  the 
witnesses  state,  his  widow  engaged  after  his  defith. 
And,  lastly,  the  case  set  up  by  the  Appellant,  and 
sought  to  be  established  by  her  witnesses,  is  incon- 
sistent with  her  acts  and  conduct.  For«  though 
Fatima  pre-deceased  Agha  Jan  Khan^  Hossein  Khan 
is  stated  by  some  of  the  Appellant's  witnesses  to 
have  survived  him,  and  appears,  by  the  Appellant's 
written  statement,  to  have  left  a  daughter.  Yet,  on 
the  death  of  her  husband,  the  Appellant  claimed  to 
be  entitled  to  the  whole  of  the  property ;  and  pro- 
evored,  by  petition  to  the  Collector,  the  registration  of 
the  Talook  in  her  sole  namie.  l^o  suggestion  that 
either  Sossein  Khan  or  his  daughter  had  any  interest 
in  the  property  was  then  made. 

It  may  be  said,  on  the  other  hand,  and  probably 
with  truth,  that  the  oral  testimony  adduced  by  the 
Bespondents  is  hardly  more  trustworthy  than  that 
on  the  part  of  the  Appellant.  Such  as  it  is,  it  is 
directed  to  prove  the  poverty  of  Fatima  and  her 
family ;  and  that  Agha  Jan  Khan^  at  the  date  of  his 
marriage,  had  some,  though  not  very  ample,  means. 
The  Eespondents  are,  however,  entitled  to  rely  on  the 
presumption  resulting  from  his  ostensible  ownership 
of  the  property,  until  that  is  satisfactorily  rebutted. 
There  is  documentary  evidence  in  the  causa  which 
shows  that  other  real  property  was  bought  and  sold 
by  him.  Some  of  the  proceedings  which  are  in  evi- 
dence, and  the  fact  of  his  taking  into  the  house  first 
one  cousin  and  then  another,  tend  to  the  conclusion 
that  he  was  the  master  of  his  family,  and  head  of  hia 
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own  house.  It  is  not  likely  that  he,  who  was 
obviously  the  active  man  of  business  of  the  family, 
would  have  submitted  to  occupy  for  thirty  years  the 
dependent  position  which  the  Appellant's  case  assigns 
to  him.  Nor  is  there  any  strong  antecedent  impro- 
bability in  the  hythothesis  that  by  means  of  successful 
traffic  during  that  period  he  had  been  able  to  realize, 
from  however  small  beginnings,  the  property  of 
which  he  died  ostensibly  possessed.  Therefore,  of 
the  two  cases  set  up  by  the  parties,  the  weight  of 
evidence  seems  to  be  in  favour  of  that  of  the  Respon- 
dents. 

But  between  these  two  cases  lies  the  theory  adopted 
by  the  Principal  Sudd^r  Ameen.  That  intermediate 
theory  is  that  the  property  was  acquired  from  the 
proceeds  of  a  trade  carried  on  by  the  Appellant  and 
her  husband  in  partnership,  the  original  capital  of 
the  Appellant  being  derived,  not  from  her  own  family^ 
but  from  the  estate  of  her  first  husband,  Omar  Khan  ; 
and  that  the  shares  of  the  parties  in  this  joint  con- 
oem,  being  undisclosed,  must  be  assumed  to  have 
been  equal. 

If  this  case  had  been  established  by  satisfactory 
evidence,  the  Principal  Sudder  Amem^  in  dealing 
with  the  second  issue,  might  properly  have  adopted 
and  acted  upon  it.  It  appears,  however,  to  their 
Lordships,  as  it  appeared  to  the  High  Court  of 
Cakutta^  not  to  be  so  established.  The  theory  of  a 
partnership,  properly  so  called,  between  the  Appellant 
and  her  husband,  is  not  only  inconsistent  with  her 
case  as  first  launched,  but  has  been  indignantly 
repudiated  by  her  throughout  the  proceedings  in  the 
suit,  and  particularly  by  her  petition  of  appeal  to  the 
High  Court.    None  of  the  witnesses  attempt  to  prove 
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it.  There  is,  no  doubt,  some  evidence  of  partnership 
dealings  between  Omar  Khan  and  Agha  Jan  Khan. 
But  that  evidence  points  rather  to  some  joint  adven- 
tures, than  t  >  a  regular  partnership  in  a  continuing 
and  established  business.  Again,  there  is  evidence 
that  Omai*  Khan  died  worth  some  few  thousand 
rupees.  The  sum  at  which  the  residue  of  his  estate 
is  estimated  in  the  petitions  of  Ismail  Khan  is  less 
than  Rs.  4,000.  But,  as  Mr.  Pontifez  argued,  there 
is  no  proof  that  this  sum,  or  any  other  property  of 
the  Appellant,  entered  into  the  capital  on  which 
Agha  Jan  Khan  traded.  Had  that  been  her  case, 
she  might  have  proved  it  by  the  Books  of  the  business, 
which  are  presumably  in  her  power  and  custody,  the 
evidence  of  Gomashtahsj  or  the  like.  If  the  Principal 
Sudder  Ameen  thought  that  his  hypothesis  was 
according  to  the  truth  of  the  ease,  and  the  real 
rights  of  the  parties,  he  should  have  established  it  by 
pursuing  the  inquiry,  and  by  calling  for  the  production 
of  proper  proof.  Meet  Dowlufs  testimony  falls  very 
far  short  of  such  proof.  And  the  conclusion  of  the 
Principal  Sudder  Ameen  as  to  the  partnership  seems 
to  rest  principally  on  his  own  knowledge  and  belief^ 
or  public  remour — ^grounds  upon  which  no  Judge  is 
justified  in  acting. 

Their  Lordships  are,  therefore,  of  opinion,  that 
upon  the  facts  alleged  and  proved  in  this  case  tho 
judgment  of  the  High  Court,  which,  varying  the 
decree  of  the  principal  Sudder  Ameen^  dealt  with 
the  property  in  dispute  as  wholly  that  of  Agha  Jan 
Khany  is  right.  They  feel,  however,  considerable 
doubt  whether  that  judgment,  partly  owing  to  the 
nature  of  the  suit,  and  partly  to  the  very  unsatisfactory 
manner  in  which  it  has  been  conducted^  has  not 
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failed  to  do  complete  justice  between  the^parties.  The 
suit  is  Dot  au  administration  suit,  in  which  the  assets 
of  the  deceased,  and  the  charges  and  incumbrances 
thereon  in  the  shape  of  debts  or  otherwise,  are  ascer- 
tained by  proper  inquiry.  It  is  a  suit  for  the  lecovery 
of  certain  shares  in  specified  property  assumed  to  have 
belonged  to  the  deceased.  Again,  the  excessive  claim 
of  the  Apdellant  may  have  prevented  her  from  getting 
that  to  which  she  is  really  entitled.  Her  own  pro- 
perty may  have  been  mixed  up  with  her  husband's. 
Their  Lordships  do  not  feel  at  liberty  to  re-open  th& 
litigation  in  the  suit.  But  whilst  they  humbly  recom* 
mend  Her  Majesty  to  dismiss  this  appeal  with  costs^ 
they  will  add  b  recommendation  that  the  Order  be- 
without  prejudice  to  any  proceedings  on  the  part  of 
the  Appellant  to  establish  any  debt,  other  than  her 
claim  for  Datn  mohr^  against  her  husband's  estate^ 
or  any  lien,  in  respect  of  such  debt,  upon  that  estate^ 
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JuGGOMOHow  BtTKSHKE         -         -         -       Appellant^ 

AND 


EOY  MOTHOOBAJ^ATH  ChoWDRY,  RoY  \ 

KisTONATH   Chowdry,    and   'RoxSItespondenUJ^ 
Preonath  Chowbry     -     -     -     -  j 


On  appeal  from  the  Sudder  Dewanny  Adawlut 
of  Bengal. 

XN  this  case,  the  suit  was  brought  ,by  the  Appellant     sth  Feb., 
to  recover  possession,  with  mesne  profits,  of   Byotee      }^^ 
land  and   buildings,  described   as  holdings,  Nos.  28,      Bm.  Beg. 
31,  and  39,  situate  in   Mouzah  Baliaghatta  Deehee  S't/pro- 

*  Present:  Members  of  the  Judicial  Committee — The  Eight  StOTta^g 
Hon.  Sir  James  William  Colvile,  the  Eight  Hon.  Sir  Edward  ceitain  Bpeoi- 
Vaughan  Williams,  and  the  Eight  Hon.  Sir  Eichard  Torin  Kin-  ^^^^SJ^^f" 
derslej.  gislrate  is  to 

^MtfMor,— The  Eight  Hon.  Sir  Lawrence  Peel.  at^h^^nt  of 

any  land  or 
other  real  property,  held  by  a  person  charged  with  a  criminal  offence, 
who  may  evade  the  Magistrate's  process  by  flight  or  conceahnent ; 
by  requiring  the  Collector,  if  the  absentee  he  a  proprietor  of  land  or  a 
Sudder  Farmer,  paying  revenue  immediately  to  Qoyemmont,  to  hold  the 
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jcaoouoHuv  nahs.  and   to   obtain   the  reversal   of  a  Magistrate's 

».  Order  of  possession  under  Act,  No.   IV.   of   1840, 

^Ikv^-m^  made  in  favour  of  one  Gopeemohun  Mittefy  under   a 

Chowdry.    sub-lease  by  the  registered  lessee  and  the  Bespondents* 

The  facts  of  the  case  were  as  follows : — 

In  the  year  1841,  one   Roy  Bykantnath   Ghowdry^ 

since  deceased,  the  elder  brother  of  the  Bespondents, 

entered  into  a  settlement  with  Government  for  a  lease, 

subject  to  the  payment  of  the  Government  revenue 

assessed  thereon,    of  the  holdings,  Nos.   28,  31,  39, 

with    other  lands;   and  obtained  a   Pottah  thereof 

from  Government  in  his  sole  name;   and  he   was 

registered  in  the  Collector's  records  as  sole  proprietor 

thereof,  and  so  continued  sole  registered  proprietor 

up  to  the  time  of  the  attachment  and  confiscation  by 

Government  of  the  lands  in  question. 

It  appeared  that  in  the  year  1854,  Uoy  Bykantnath 

land  or  hxm  in  attachment  until  further  notice,  and  prescribes  the 
measures  to  be  taken  by  the  Collector.  Section  6  enar.t*^,  that ' '  Should 
the  absentee  neglect  to  attend  for  a  period  of  six  months  after  the  lands 
haye  been  ordered  under  attachment,  the  Magistrate  is  to  report  the 
case  to  the  Gbvernor-General  in  Council,  who  wul  pass  such  or^  upon 
it,  and  upon  the  future  disposal  of  the  lands,  as  he  may  jndge  proper." 

A.  held  a  Sadder  farm,  part  of  Goyemment  jSTAcm  ATeAo^s,  paying 
revenue  directly  to  Govemment.  Although  A,  was  the  sole  roistered 
tenant,  yet  he  was  a  member  of  a  joint  imdiyided  Hindoo  family.  A, 
haying  been  charged  with  a  criminal  offence,  absconded  in  order  to  ayoid 
the  process  of  the  Foujdary  Court,  when  the  Goyemor  General,  under 
the  proyisions  of  Ben,  Kep.  XI.  of  1796,confiscated  the  lands,  and  after-> 
wai^s  sold  them  by  auction :  Held-— 

First,  that  as  the  Regulation  is  highly  penal,  it  must  be  strictly  con- 
strued, and  in  the  absence  of  any  express  proyision  for  the  case  of  joint 
proprietors  of  land,  or  persons  jointly  holding  a  Sudder  &rm,  it  ooi^d 
not  DC  assumed  that  the  Iiegislature  intended  to  authorize  the  confiscation 
of  any  other  property  than  the  share  of  the  absconding  absentee. 

Secondly,  that  it  was  not  competent  to  the  Goyemment,  under  that 
Begidation,  in  the  circumstances  of  the  property  being  held  by  members 
of  a  joint  undiyided  Hindoo  family,  to  seU  more  than  the  fractional 
share  and  interest  of  the  delinquent  absentee,  and  that  the  &ct  of  the 
lands  being  registered  in  the  sole  name  of  A.  made  no  difference. 

Thirdly,  that  a  sale  under  Regulation  XI.  of  1796,  does  not  carry  with 
it  the  consequences  of  a  sale  for  arrears  of  public  reyenue,  by  sweep- 
ing away  all  sub-tenures  or  incumbrances  made  by  the  defaulter. 
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Chowdrt/j  being  charged  in  the  Foujdary  Court  with 
wounding  one  Jaffray^  resisted  the  process  and  orders  Juoo^iiiHUN 
of  that  Court,  and  finally  absconded  to  avoid  the 
jurisdiction  of  the  Court  and  legal  consequences  of 
his  acts.  The  result  was,  that,  on  the  3rd  of  Septem- 
her^  1854,  the  above  holdings,  with  other  immoveable 
property  held  in  the  name  of  Roy  ByJcantnath 
Chowdry^  were  attached  by  the  Collector  of  the  Dis- 
trict, and  confiscated  by  the  order  of  Government. 
Afterwards,  on  the  21st  of  March^  1855,  a  sale  was 
ordered  by  Government  of  these  lands,  and  a  public 
notice  of  the  intended  sale  published  by  the  Collector. 
The  Bespondents  presented  a  petition  to  the  Collector, 
in  which  they  claimed  to  bo  entitled  to  a  beneficial  in- 
terest in  the  whole  of  the  lands,  alleging  that  they 
jointly  enjoyed  the  rents  derived  therefrom  with  Roy 
Bylcantriath  Chowdry^  as  brothers  and  members  of 
the  same  joint  family,  and  praying  that  the  share  or 
interest  of  Roy  Bykantnath  Chowdry  might  be  alone 
sold. 

This  petition  was  rejected  by  the  Collector,  and  on 
the  27th  of  April,  1855,  the  holdings,  Nos.  28,  31,  39, 
with  the  other  lands,  were  put  up  to  public  auction 
by  the  Collector,  and  were  described  as  having  been, 
up  to  the  time  of  confiscation,  the  sole  property  of 
Roy  ByJcantnath  Chozvdry,  and  sold,  subject  only  to 
the  payment  of  the  Government  revenue  assessed 
thereon,  to  one  Thakoordoss  Bannerjee,  as  the  highest 
bidder,  for  the  sum  of  Es.  4,690  ;  and  Bills  of  sale  of 
the  same  were  accordingly  executed  on  the  9  th  of 
May,  1855,  by  the  Collector,  in  favour  of  the  pur- 
chaser, who  directed  possession  to  be  given  to  him. 

The  Eespondents  presented  a  petition  to  the  Com- 
missioner of  Revenue  by  way  of  appeal  from  the 

VOL,   XI.  c  1 
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Order  of  the  Collector,  and  alleged  that  the  same 
was  irregular,  inasmuch  as  the  entirety  of  the  lands 
had  been  sold  instead  of  the  right  and  interest 
alone  of  Roy  Byhantnath  Chowdry  therein,  and  that 
certain  notices  alleged  to  be  required  under  Ben. 
Reg.  VII.  of  1825  had  not  been  served  ;  and  prayed 
that  the  Petitioners'  rights  might  be  saved,  and  the 
interest  of  Roy  Bykantnath  Chowdry  alone  sold  by 
sending  notice  of  the  sale  again.  The  Commissioner 
affirmed  the  Order  of  the  Collector,  and  declared  the 
legality  of  the  sale  of  the  entire  property,  which  be 
thereby  confirmed.  The  Eespondents  appealed  to  the 
Sudder  Board  of  Revenue  against  th3  decision  of 
the  Commissioner ;  but  the  objections  of  the  Re- 
Bpondents  were  overruled  by  the  Order  of  the  Sudder 
Board,  on  the  ground  that  the  Respondents  had  no 
right  to  the  lands  in  question ;  and  the  purchaser 
was  confirmed  in  his  possession. 

In  the  month  of  October^  1855,  one  Gopeemohun 
Mitter  set  up  a  claim  to  the  holdings  and  lands  under 
ft  lease,  dated  the  29th  of  January^  1851,  to  him  by 
Roy  Bykantnath  Ghewdry  and  the  Respondents,  of 
12  beeyahSj  4  cottahsj  15  chittacks,  3  gundaha^  and 
3  cowries,  including  the  lands  in  question,  for  a 
term  of  fifteen  years,  at  the  yearly  rent  of  Rs.  125; 
stating  that  he  had  given  a  counterpart  lease  and 
had  enjoyed  the  profits. 

Disputes  as  to  possession  having  arisen  between  the 
purchaser  and  Oopeemohun  Mitter^  proceedings  were 
had  before  the  Magistrate,  who  ordered  the  lands 
to  be  put  in  posses&ion  of  Gopeemohun  Mitter.  On 
appeal  this  Order  was  confirmed  by  the  Zillah  Judge. 

Subsequently,  on  the  12th  of  September ^  1855,  the 
purchaser  mortgaged  the  lands  to  one  Baboo  Rmn 
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Button  Rot/y  to]  socuro  the  repayment  of   a  sum  of       ^867. 
money  he  had  borrowed  from  the  Baboo.     Oa   the  JoaooMoHoir 
25th  Assar,   1263,  B.E.  (8th  Juli/,  1856),  the  pur-     ^'''^.^" 
chaser,  being  unable  to  repay  the  mortgage  money,   ^^^^^' 
and  the  lands  being  worth  considerably  more  than    Chowdey.  • 
the  amount  borrowed  thereon,  sold  the  lands  to  the 
Appellant    for  the   sum  of  Es.  7,325,  and  also  his 
right  to  the  mesne  profits  For  the  time  he  had  been 
kept  out  of  possession. 

The  present  suit  was  then  brought  by  the  Appel- 
lant in  the  Court  of  the  Principal  Sudder  Ameen  of 
Zillah  Twenty-four  Pergunnahs.  The  suit  was 
brought  in  the  first  instance  against  Gopeemohun 
Mitter  and  Thakoordoss  Bannerjee^KS  Defendants; 
but  by  a  supplemental  plaint  (in  consequence  of 
an  objection  for  want  of  parties  taken  by  the 
answer  of  GopeemeJcun  Mitter)  the  Kespondents,  and 
Sreemutty  Mirnomoee^  alias  Juggnt  Mohunee  Dossee^ 
widow  of  Eog  Bykantnath  Choiodry^  who  was  then 
deceased,  were  made  Defendants  to  the  suit.  The 
original  plaint  stated,  that  the  suit  was  brought 
for  reversal  of  the  Order  of  possession  made  in  the 
proceedings  before  the  Magistrate,  and  to  set  aside 
the  lease  of  Gopeemohun  Mitter y  and  to  obtain  pos- 
session of  heegahs^.  3.8.  10  of  land  of  holding, 
No.  28,  and  of  chit  tacks  7.  15  of  land  of  hold- 
ing. No.  31,  and  of  beegahs  6.  17.  15.  10  of  land  of 
holding.  No.  39,  aggregating  beegahs  8.  1.  15. 15 ;  of 
land  of  Momahy  Baliaghatta  Dihee  Shoora ;  and  to 
recover  possession  of  a  Bazaar  and  wasilat  during 
the  period  of  dispossession.  The  plaint  alleged, 
that  the  Defendant,  Gopeemohun  Mitter^  was  a 
servant  of  Roy  Bykantnath  Chowdry^  and   submitted, 
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^^67.       that  if  his  alleged   lease  had   been  true,  when  the 

juGGoHoHUN   purchaser  obtained  possession   of  the  lands  through 

^  V,  ^      the  Court,  he  would  not  have  refrained  for  six  months 

^raS"^'    making  any  objections;  that  after  the  sale  to  Thahoor- 

Chowdkt.    doss  Bannerjee^  and   possession  under  it  had   been 

taken  by  him,  no  rent  was  paid  to  Gopeeinohun  Mitter ; 

that    I'halcoordoss   Bannerjee  had  been,  immediately 

on  his  purchase,  put  into  possession  of  these  lands ; 

and  that  on  the  confiscation  thereof  by  Government, 

the  interests  of  all  concerned  therein  were  bound. 

Gopeemohun  Mitter^  by  his  answer,  alleged  that  the 
Defendant,  Thahoordoss  Bannerjee  had  been  Mookter 
of  Baboo  Bam  Button  Boy  ;  that  the  latter  purchased 
with  his  own  funds,  through  Thakoordoss  Bannerjee 
and  in  his  name,  the  rights  and  interest  of  Boy  By- 
kantnath  Chowdry  alone ;  that  Thakoordoss  Bannerjee 
was  a  nominal  purchaser  having  no  rights ;  and  that 
the  Appellant  was  not  competent  to  bring  such  a  suit  on 
a  Gobala  executed  by  Thakoordoss  Bannerjee  ;  that  the 
Appellant  was  a  servant  of  Baboo  Bam  Button  Boy^ 
receiving  a  small  pay ;  that  it  was  improbable  that  the 
Appellant  could  afford  to  pay  a  consideration  sum  of 
Ks,  7,325  to  purchase  the  property,  and  that  he  had 
filed  the  suit  through  a  fictitious  person ;  that  the 
disputed  property  was  the  joint  estate  of  Boy  By- 
kantnath^  Boy  Mothooranath^  Boy  Kistonath^  and  Boy 
Preonath;  that  when  they  were  in  joint  possession  of 
the  above  property,  he  took  an  Ijarah^  or  lease,  of  the 
same,  together  with  other  properties,  from  them,  on 
the  i7th  Maughj  1257,  for  fifteen  years,  at  a  Jmnma 
of  .Us.  125,  and  held  possession  thereof. 

The  Appellant,  in  his  replication,  denied  the  interest 
of  Baboo  Bam  Button  Boy^  as  well  as  the  rights  and 
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interest  of  the  Respondents  beneficially  in  the  lands,        18^7. 
and  also  the  lease  to  Gopeemohun  Mitter^   and  insisted   joggomohujt 
that  Roy  Bijkantnaih  Ghowdry  was  alone  the  owner  ^^ 

and  registered  proprietor  of  the  lands  in  question,  and  ^R^Jf^^i^^* 
that  he  had  alone  entered  into  settlement  for  it  with  Cuowdry- 
Government,  and  was  the  solo  legal  owner  thereof. 

The  joint  answer  of  the  Respondents,  Mothooranath 
Chowdry^  Kistonath  Chowdry,  and  Preonath  Chow- 
dry^  to  the  original  and  amended  plaint,  stated,  that 
the  suit  was  in  fact  by  Baboo  Ram  Ration  Roy^ 
who  used  the  Appellant's  name  ;  that  the  rights  and 
interests  of  Roy  Bykantnath  Chowdry  alone,  in  the 
disputed  lands,  were  sold  by  way  of  punishment  in 
consequence  of  his  failure  to  appear ;  and  submitted 
that  only  his  share  could  be  confiscated  by  Govern- 
ment, although  he  was  in  fact  registered  in  the 
Government  records  as  the  sole  proprietor :  and  the  . 
answer  further  alleged,  that  in  the  year  1851  all  the 
co-sharers  let  out  the  disputed  property,  with  other 
lauds,  in  farm  to  the  Defendant,  Gopeemohun  Mitterj 
at  an  annual  rental  of  Rs.  125,  for  a  term  of  fifteen 
years,  and  that  he  was  put  in  possession. 

The  hearing  of  the  suit  took  place  on  the  17  th  of 
December^  1858,  before  E.  Latour^  Esq.,  the  Judge 
of  the  Civil  Court  of  the  Twenty-four  Puagunnahs^ 
when,  by  a  decree  of  that  date,  the  Appellant  was  de- 
clared entitled,  in  virtue  of  the  rights  of  Government, 
to  possession  of  the  lands  in  question,  with  mesne 
profits  from  the  date  of  dispossession,  the  decree 
reversing  the  Order  of  possession  made  under  Act, 
No.  IV.  of  1840,  and  cancelling  the  lease  set  up  by 
Gopeemohun  Mitter  as  fraudulent,  with  costs.  In 
the  judgment  delivered  by  that  Judge,  he  said,  '*  I 
am  of  opinion  that,  by  the  act  of  sequestration,  unop- 
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posed  bj'  the  Defendants  at  the  time  of  the  confisca- 
tion and  sale  by  Government,  as  Government  was  in 
possession  of  the  property,  that  the  course  for  the 
Defendants  to  follow  is  to  sue  to  set  aside  the  sale  to 
the  extent  of  their  title,  making  Government  a  party, 
and  the  principal  Defendant  to  that  action.  Holding 
this  opinion,  I  do  not  think  I  ought  to  express  any 
opinion  as  to  the  exhibits  in  support  of  that  title.  I  am 
of  opinion,  that  this  course  is  open  to  the  Defendants 
within  twelve  years  next  following  the  date  of  the  at- 
tachment, as  the  causa  causans.  1  am  of  opinion,  with 
reference  to  the  claim  of  the  lessee,  that  the  lease  put 
in  is  to  disturb  the  purchaser  under  a  Government 
titl<>,  and  to  defeat  it  j)er  circuitum.  The  Govern- 
ment had  either  a  just  title  or  a  defective  one.  That 
can  only  be  questioned  in  an  action  to  establish  an 
opposite  title.  I  am  of  opinion,  more  particularly  with 
reference  to  the  Collector's  letter  of  the  6th  of  Novem- 
hery  1855,  and  to  the  absence  of  all  mention  of  this 
lease  in  the  petitions  of  the  brothers,  that  it  is  simply 
colourable,  and  that  the  Plaintiff  is  entitled,  under  his 
Government  title,  to  be  put  in  possession  of  what  he 
purchased,  in  reversal  of  the  award  of  the  suit  under 
Act,  No.  IV.  of  1840,  and  in  reversal  and  annulment 
of  the  lease  set  up  by  the  Defendant,  Gopeemohua 
Mitter^  and  with  mesne  profits  from  date  of  dispos- 
session in  execution,  with  costs." 

Two  separate  appeals  were  instituted  in  the  Sadder 
Dewanny  Adawlut  ^^dXxx^i  this  decree.  One  by  Gopee- 
mohiin  Mitiety  which  was,  however,  subsequently  struck 
off  for  default,  in  consequence  of  his  death  intervening, 

and  his  heirs  not  appearing  to  prosacute  the  same. 

The  other  appeal  was  that  of  Eespondents,   Mothoo- 
ranath    Ghowdry^    Kislonath  Cliowdry^   and   Prconatk 
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Choiodry.     In  their  grounds  of  appeal  objections  were         ^867. 
taken  that  the  lands  in  question  were  their  joint  pro-     JuoaoMoHirjr 
perty,  and  that,  therefore,  the  quota   of  Hoy  Bykant-  ^^ 

nath  Chowdry  alone  passed  to  the  purchaser    from    ^r^^^h^*^ 
Government;  and  that  there  was  no  necessity    for    Chowdrv. 
insituting  a  suit  to  set  aside  the  sale ;  and  that  an 
auction  sale  did  not  convey  any  title  other  than  that 
of  the  party  whose  right  and  interest  are  sold. 

The  appeal  came  on  for  hearing  before  Messrs. 
H.  T.  BaikeSj  C.  D,  Trevor^  and  G,  Loch^  three  of 
the  Judges  of  the  late  SudJer  Dewanny  Adawlut^ 
on  the  18th  December^  1861,  when  a  preliminary 
objection  to  such  hearing  was  taken  on  the 
ground  that  the  Respondents  were  not  originally 
parties  to  the  suit,  the  object  of  which  was  merely 
to  set  aside  the  lease  set  up  by  Gopeeinohun 
Mitter  ;  that  his  appeal  having  become  abated  by 
his  death,  and  having  been  struck  off  for  default 
on  the  part  of  his  heirs  reviving  the  suit,  there  was 
really  nothing  remaining  in  dispute  between  the  par- 
ties before  the  Court,  which  could  be  decided  in 
the  present  suit.  The  Court,  however,  decided  that, 
as  the  Respondents  had  been  made  Defendants,  and 
their  title  to  the  property  put  in  issue,  their  appeal 
could  proceed ;  and  the  Court  on  the  merits  made 
its  decree,  by  which  it  was  declared,  that  the  A.p- 
pellant  was  entitled  to  possession  of  that  amount 
of  undivided  share  only  which  the  Defendants  had 
admitted  belonged  to  Roy  Bykantnath  Chowdry^ 
viz.,  2  a.  8  g.  share  of  the  lands  in  dispute ;  and 
also  that  the  costs  should  be  borne  and  paid  in  propor- 
tion of  the  sums  decreed  and  dismissed  respectively. 
In  the  judgment  delivered  by  the  Sadder  Court 
they  gave  the  following  reasons :  "  The  Plaintiff  urged, 
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that  as  an  auction  purchaser  and  a  stranger,  he  could 
do  no  more  than  exhibit  the  title  he  had  received 
from  the  Collector,  which  comprised  the  whole  pro- 
perty;  and  that  it  was  for  the  Defendants,  who  ad- 
vanced the  claim,  to  prove  that  the  property  was  held 
by  them  in  coparceny."  The  Court,  however,  held, 
that  the  presumption,  arising  from  the  family  being 
an  undivided  Hindoo  family,  according  to  the  Plain- 
tiffs admission,  was,  that  the  property  was  joint,  us 
alleged  by  the  Defendants,  and  that  before  they  could 
call  upon  the  Defendants  to  prove  their  claim  tho 
'PldiintiS.  must  give  some  primd  facie  ^voot  oi  the  sole 
right  of  Eof/  ByJcantnaih  Chowdry^  whose  interests 
alone  he  had  purchased ;  and  as  he  was  unable  to  do 
this,  the  Court  considered  him  entitled  to  receive 
possession  only  of  the  share  of  the  lands  which  the 
Defendants  admitted  to  belong  to  Roy  Bykantnaih 
Choicdry^  viz,  2  a.  8  g.  of  the  property  in  dispute. 
To  this  extent  the  Court  made  a  decree,  with  mesne 
profits. 

Against  this  decree  the  present  appeal  was  brought. 
No  appearance  having  been  put  in  by  the  Bes pen- 
dents, the  hearing  was  ex  parte. 

Sir    R.    Palmer^    Q.C.,  and  Mr.  Leith^  for  the 
Appellant. 

This  is  a  question  of  title  derived  under  a  Govern- 
ment  sale,  and  depends  upon  the  true  construction  of 
Ben.  Eeg.  XI.  of  1796,  under  which  the  lands  were 
sold.  By  the  section  2,  cl.  3,  of  that  Regulation  it  is 
provided,  that  if  a  Sudder  Farmer  holding  a  Farm 
from  Government  resists  criminal  process,  his  lease 
is  to  be. declared  forfeited  by  the  Collector  of  the 
District ;  and  the  third  section  points  out  the  manner 
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in  which  the  Nhamut  Adawlut  is  to  proceed  either 
agaiust  the  person  or  'by  [attachment  of  the  lands  or 
farm.  Section  6  provides,  that  if  the  party,  being 
absent,  neglects  to  attend  for  a  period  of  six  months 
after  the  lands  have  been  attached,  the  Governor- 
General  in  Council  may  pass  such  order  as  he  may 
judge  proper  as  to  the  future  disposal  of  the  lands. 
This  was  done  by  the  Government  sale,  and  there  is 
now  no  controversy  as  to  the  regularity  of  the  proceed- 
ings in  respect  to  the  sale.  The  Governor-General's 
Order  was  decisive  and,  as  a  matter  of  public  policy, 
final.  A  sale  under  such  Kegulation  differs  essen- 
tially from  a  judicial  sale.  Ben.  Reg.  VII.  of  1825, 
therefore,  does  not  apply.  That  Regulation  relates 
only  to  judicial  sales  in  execution  of  decrees  or  other 
judicial  process,  to  which  the  Circular  Letter  of  the 
Sudder  Deivamiy  Adawlut^  dated  the  10th  of  June^ 
1842,  is  confined. 

The  presumption  of  a  joint  interest  in  the  lands  in 
question,  on  which  the  decree  of  the  Court  below  is 
based,  is  one  which  can  *only  be  made  available 
and  enforced  among  members  of  a  joint  and  un- 
divided Hindoo  family  when  suing  among  them- 
selves. When,  therefore,  one  of  a  joint  family  sets 
up,  as  against  the  others,  an  exclusive  claim  to 
property  as  his  own  separate  and  self-acquired  estate, 
such  a  presumption  has  never  been  held  to  extend 
to  claims  in  respect  of  property  registered  in  the 
sole  and  individual  name  of  a  person  who  happens 
to  be  a  member  of  the  family.  Admitting  that 
the  Respondents  have  proved  that  they  had  some 
beneficial  interest,or  some  right  to  the  joint  enjoyment 
of  the  rents  and  profits  received  by  their  brother, 
Roy  Bykantnath  Chowdry^  as  lessee  under  Govern- 
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ment,siftch  equitable  interest  might  have  been  enforced 
against  him,  but  could  not  in  any  manner  prevent 
the  legal  effect  of  the  attachment,  and  the  forfeiture 
of  the  lease  and  lands,  in  consequence  of  the  criminal 
default  of  the  lessee,  the  legal  holder  of  the  lands. 
The  Regulation  deals  with  the  lands  only,  and 
not  with  an  equitable  interest.  So,  under  the  old 
Feudal  law  a  forfeiture  to  the  Crown  would  act  on 
the  legal  estate  without  reference  to  the  beneficial  in* 
terest  of  others.  The  Respondents  are  estopped,  as 
against  the  Appellant  and  the  Government,  through 
whom  the  Appellant  claims  title  as  derivative  pur- 
chaser for  valuable  consideration,  from  setting  up 
what  would  be  a  secret  trust  in  their  favour,  and 
thereby  defeating  the  legal  effect  of  the  attachment, 
forfeiture,  and  sale  of  the  entirety  of  the  lands.  They 
allowed -Bo^  Bykaninath  Ghowdry  to  be  recognized 
as  the  sole  owner. 

Lastly,  the  suit  was  defective  for  want  of  parties. 
If  it  was  intended  to  dispute  the  attachment,  forfeit 
ture  and  sale,  the  suit  ought  to  have  been  so  framed^ 
and  the  Government  made  a  party  to  the  suit. 

Their  Lordships'  judgment  having  been  reserved, 
was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  : — 

The  lands  which  are  the  subject  of  this  suit  are 
described  as  three  separate  holdings  forming  part  of 
the  Government  Khas  Mehals  in  the  Twenty-four 
Pergunnahs.  In  1856  they  had  been  granted  by 
the  Government  of  Bengal  to  one  Boy  Bykaninath 
Chowdryy  as  the  sole  registered  tenant  thereof.  His 
tenure  is  said  to  have  been  in  the  nature  of  a  per- 
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petual  lease ;  but  the  instrument  or  instruments 
creating  it  are  not  before  us.  Ho  may  be  taken, 
however,  to  have  been  what  is  termed  in  the  Eegula- 
tion,  which  will  be  afterwards  considered,  "  a  Sudd&r 
Farmer  paying  revenue  directly  to  Government." 
Some  time  in  1855,  being  charged  with  an  offence, 
he  absconded  in  order  to  avoid  the  process  of  the 
Criminal  Courts ;  whereupon  his  estate  was  confis- 
cated, and  these  lands,  as  part  of  it,  were  ordered  by 
Government  to  be  sold  under  the  provisions  of 
Ben.  Keg.  XI.  of  1796*  They  were  put  up  for  sale 
on  the  27th  of  April^  1855,  and  were  purchased  by 
one  Thakoordoss  Bannerjee^  who  on  the  7th  of 
July^  1856,  transferred  the  interest  thereby  acquired 
to  the  Appellant.  Under  this  title  the  Appellant 
claims  the  entire  interest  in  the  tenure  under  Go- 
vernment of  these  lands. 

The  Kespondents  insist  that  Roy  Bykantnath 
Gluowdry  was  a  member  of  a  joint  and  undivided 
Hindoo  family,  of  which  they  are  the  other  members; 
that  these  tenures,  though  taken  in  the  sole  name  of 
Roy  Bykantnath  Chowdry^^^  the  managing  member, 
were  acquired  with  the  funds  and  for  the  benefit  of  the 
joint  family ;  and  that  accordingly  it  was  not  competent 
to  Government  to  confiscate  or  sell  more  than  the  frac- 
tional share  and  interest  of  Roy  Bykantnath  Chowdry^ 
in  this  portion  of  the  family  estate.  They  urged  this 
objection  ineffectually  before  the  Collector  some  day  a 
before  the  sale  took  place  ;  they  afterwards  repeated 
it  before  the  Commissioner  and  Sudder  Board  of 
Keventie  ;  but  they  are  said  to  have  made  no  repre- 
sentatioiis  to  that  department  of  Government  from 
which,  under  the  Regulation,  the  Order  for  the  sale- 
emanated.     Certain  it  is  that  their  objections  were 
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overruled,  and  that  what  was  put  up  for  sale  and 
purchased  by  Tliakoordoos  Bannerjee  was  the  whole 
interest  in  the  lands  under  the  tenures  created  in 
favour  of  Roy  Bykantnath  Chotvdnj.  And  the 
Collector  put,  as  he  thought,  the  purchaser  into 
possession. 

Before,  however,  the  assignment  to  the  Appellant, 
a  dispute  touching  the  possession  of  the  lands  arose 
between  Thakoordoss  Bannerjee^  and  one  Gopee- 
mohun  Mittery  who  claimed  to  be  tenant  thereof 
under  a  lease  granted  to  him  by  Roy  Bykantnath 
Chowdry  and  the  Respondents  jointly.  There  was 
the  usual  appeal  to  the  Magistrate  under  Act,  No.  IV. 
of  1840.  He  held  that  Gopeemohun  Mitter  was  in 
fact  in  possession,  and  his  order  was  confirmed  on 
appeal  by  the  Zillah  Judge.  The  result  was,  that  the 
Appellant,  having  acquired  the  title  of  Tbakoordosa 
Bannerjecy  was  driven  to  assert  his  right  to  the  pos- 
session of  the  lands  in  the  regular  civil  suit  out  of 
which  this  appeal  has  arisen. 

The  suit  was  originally  against  Gopeemohun  Mitter 
and  Thackoordoss  Bannerjee,  By  supplemental  plaint 
the  Respondents  were  made  parties  to  it.  The  mate- 
rial issues  settled  by  the  Judge  were,  first,  whet  her  the 
lease  set  up  by  the  Defendant,  Gopeemohun  Mitter ^ 
was  a  bona  fide  lease,  or  merely  colourable  and  in 
fraud  of  law ;  and  secondly,  whether  the  estate  being 
joint,  the  Plaintiff  could  have  any  claim  over  and  above 
the  particular  share  of  Roy  Bykantnath  Chowdry. 

The  Zillah  Judge,  by  whom  the  cause  was  tried  in 
the  first  instance,  held  that  the  lease  was  merely 
colourable  and  fraudulent,  and  that  the  Appellant, 
as  between  him  and  the  lessee,  was  entitled  to  the 
possession  of  the  lauds.     He  further  held,  th^it  the 
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question  of   title   between    the    Appellant    and    the        i«67 
Respondents  could  not  be  properly  tried  in  this  suit ;   ju^^^ii^ow 
and  that  the  proper  course  for  the  Respondents,  if 
they  had  a  good  title,  was  to  sue  to  set  aside  the  sale 
to  the  extent  of  that  title,  making  the  Government  a 
party  to  the  suit. 

Both  the  lessee  and  the  Respondents  appealed 
against  this  decision,  but  the  former  died  pending  his 
appeal,  which^  not  having  been  revived,  was  struck 
ofi.  The  Respondents  prosecuted  their  appeal,  and 
the  Sudder  Court,  overruling  the  objection  that  the 
suit  bad  come  to  an  end  with  the  lessee's  interest,  on 
the  ground  that  there  was  a  distinct  issue  of  title 
joined  between  the  Appellant  and  the  Respondents, 
made  a  decree  in  their  favour,  and  reduced  the  in- 
terest of  the  Appellant  in  the  landa  to  the  fractional 
share  of  Roy  Bykantnath  Chowdry.  The  present 
appeal  is  against  the  last  decree. 

It  has  been  candidly  conceded  by  the  learned 
Counsel  for  the  Appellant  that  the  evidence  in  the 
eause  may  be  taken  as  sufficient  to  establish  that,  as 
between  Boy  Byhantnath  Ghowdry  and  the  Re- 
spondents, the  lands  in  question  formed  part  of  their 
joint  estate. 

This  being  so,  we  have  only  to  determine  whether 
the  decree  of  the  Sudder  Court  is  erroneous,  either 
because,  upon  the  true  construction  of  the  Regular 
tion  and  the  admitted  facts  of  the  case,  the  sale  by 
Order  of  Government  has  given  to  the  Appellant  a 
good  title  against  the  Respondents ;  or  because  that 
question  cannot  be  properly  litigated  and  determined 
in  the  present  suit. 

The  Regulation  is  a  highly  penal  one,  and  should 
be  construed  strictly.  That  portion  of  it  which  relatea 
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to  the  present  case  is  coatained  ia  the  4th,  5th> 
and  6th  sections.  The  4th  section  provides  that, 
after  taking  certain  specified  proceedings,  the  Magis- 
trate is  to  order  the  attachment  of  any  land  or  other 
real  property  held  by  the  absentee  in  his  juris- 
diction, by  requiring  the  Collector,  if  the  absentee 
be  a  proprietor  of  land  or  Sudder  Farmer  paying 
revenue  immediately  to  Government,  to  hold  the  land 
or  farm  in  attachment  until  further  notice  ;  and  pre- 
scribes the  measures  to  be  taken  by  the  Collector  ou 
receiving  such  a  requisition.  The  5th  section  pro- 
vides for  the  removal  of  the  attachment  on  the 
attendance  of  the  party  ;  and  the  Gth  section  enacts^ 
^*  Should  the  absentee  neglect  to  attend  for  a  period 
of  six  months  after  the  lands  have  been  ordered  under 
attachment,  the  Magistrate  is  to  report  the  case  ta 
the  Governor-General  in  Council,  who  will  pass  such 
order  upon  it,  and  upon  the  future  disposal  of  the 
lands,  as  he  may  judge  proper." 

In  the  absence  of  clear  words  indicating  such  au 
intention,  it  cannot  be  assumed  that  the  Legislature 
intended  to  authorize  the  confiscation  of  the  property 
of  any  person  other  than  the  delinquent.  The  Begu- 
lation  makes  no  express  provision  for  the  case  of 
joint  proprietors  of  land,  or  persons  jointly  holding  a 
Sudder  farm  of  land.  Let  it  be  assumed  that  such  a 
joint  proprietorship,  or  joint  holding,  is  ostensible  as 
well  as  real,  and  that  it  appears  on  the  Collector's 
Books,  can  it  be  doubted  that  in  such  a  case  the 
words  "land  or  other  real  property  held  by  the 
absentee"  would  be  limited  to  his  undivided  share 
in  the  actual  lands  or  farm  ?  Again,  suppose  that 
the  absentee  is  one  of  a  joint  family  possessed  of  a 
Zemindary^  of  which  one  member  only  is  registered 
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as  owner.     Their  Lordships  cannot  think  that  upon       1867. 

the  true  construction  of  this  Kegulation  the  fact  of  juggomohux 
such  registration  would  either  justify  the  confiscation       ^^^^^^^ 

of  the  whole  Zemindar?/,  if  the  absentee  were  the  sole  ^^J,^/"^"®^" 

**  '  JIAN  A  I  It 

registered  proprietor,  or  prevent  the  confiscation  of  Cuowdht. 
the  share  of  the  absentee  if  he  were  not  the  regis- 
tered proprietor.  No  analogy  can  be  drawn  from 
the  doctrine  of  forfeiture  in  this  country,  where  the 
doctrine  is  founded  on  tenure,  and  where  there  was 
a  broad  and  marked  distinction  between  law  and 
equity,  the  Courts  of  Common  Law  taking  no 
cognizance  of  equitable  estates.  And,  if  what  is 
above  stated  be  true  of  a  Zemindar?/  or  other  real 
property  of  which  the  absolute  interest  belongs  to  a 
joint  family,  it  is  difficult  to  see  why  it  should  not  be 
true  of  a  Farm  enjoyed  by  a  joint  family  as  part  of 
the  joint  estate,  though  taken  in  the  name  of  one  of 
its  members.  For  the  Regulation,  at  least  in  the 
part  of  it  now  under  consideration,  does  not  con- 
template the  forfeiture  of  the  tenure,  as  between 
landlord  and  tenant.  What  it  contemplates  is  the 
confiscation  and  sale  of  the  tenure ;  and  the  course 
pursued  in  the  particular  case  confirms  this  con- 
struction. 

Again,  there  is  no  pretence  for  saying  that  a  sale 
under  this  Regulation  can  carry  with  it  the  conse- 
quences of  a  sale  for  arrears  of  public  revenue ; 
that  it  sweeps  away  all  sub-tenures  or  incumbrances 
created  by  the  delinquent,  or  those  through  whom 
he  claims.  The  tenure  in  question,  so  far  as  appears 
on  these  proceedings,  was  alienable.  It  was  open, 
therefore,  to  Boff  Bykaninath  Ghowdry  to  put  his 
oo-sharers  in  the  estate  into  the  full  enjoyment  of 
this  Firm,  and  to  execute  jointly  with  them,  if  they 
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1867.       xrere  so  minded,  sub-leases  of  the  lands.     No  actual 
JuoGoMOHu»  conveyance  would,   under  the   Hindoo  law,   be   re* 
V.     '    quired  for  the   former   purpose.      Their   LordshipSi 
^^KAN^iT    therefore,  are  unable  to  affirm  the  broad  proposition, 
Ohowdry.    that  under    the    Begulation  it    was    competent    to . 
Government  to  confiscate  and  sell  this  Farm,  so  as  to 
give  to  the  purchaser  a  good  title   against  the  Re- 
spondents.    The  Zillah   Judge,   though  he  declined 
to  deal  with  the  question  in  this  suit,  has  not  so 
decided.     The  Sudder  Court    has   decided   the   con« 
trary. 

It  remains  to  be  considered  whether  the  Sudder 
Court  was  right  in  determining  the  question  of  title 
between  the  Appellant  and  the  Respondents  in  this 
suit.  The  Appellant  had  by  supplemental  plaint 
made  the  Respondents  parties  to  the  suit,  though 
under  a  kind  of  protest  that  it  was  unnecessary  to 
do  so ;  and  this  issue  of  title  had  been  raised  and 
joined  between  them.  The  only  difficulty  in  the  case 
is,  that  the  lease  of  Gopeemohun  Mitterj  who  was  put 
forward  as  the  tenant  in  possession,  has  been  pro* 
nounced  by  the  Zillah  Judge  to  be  simply  colour- 
able, and  that  the  Sudder  Court  has  not  dealt  with 
his  finding  on  that  point.  Considering,  however^  that 
as  between  Oopeemohun  Mitter  and  the  Respondents 
the  lease  constituted  the  relation  of  landlords  and 
tenant,  and  that  the  intervention  of  the  landlords  to 
defend  rested  on  privity  of  title ;  and,  further,  that 
the  effect  of  the  proceedings  in  the  Foujdary  Court 
of  the  31st  of  December^  1855,  and  the  29th  of 
March^  1856,  was  to  determine  that  the  Appellant 
was  out  of  possession,  and  to  cast  upon  him  the 
burden  of  recovering  possession  by  proof  of  ^a  good 
title,  and  that  he  has  failed  to  do  so  except  to  the 
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extent  admitted  by   the   Sudder  Court,   their  Lord-  }^^ 

ships  think  that  the  decree  under  appeal  is   correct,  '^jf;,^^^^^^^^^^^ 

Thev  must,  therefore,  humbly  recommend  Her  Ma-  v. 

lesty  to  dismiss  this  appeal.  RAN^rn 


aSer"'''''-''''  -'^  -    1    'V/'''^/""^ 


AND 

SEEEMurry  Kaminee  Dossee  and    j    ji,,p,ndcnts* 
Others  -  -  -     ) 

Oil  appeal  from  the  High   Court  of  Judicatare 
at  Calcutta. 

X  HE  suit  out  of  which  this  appeal  arose  was  in  the  i9th  Fob., 
nature  of  a  supplemental  suit  brought  to  obtain  the  ,.^1?5^ 
benefit  of  a  decree  made  in  a  previous  suit,  in  which  Section  9  of 
one  of  th6  Eespondents,  Gourmonee  DosseCy  was  the  1 845,  enacts, 
*  Present : — Members  of  the  Judicial  Commiitee—  The  Master  ^^.g  ^^^  ^^ 
of  the  Rolls  (The  Right  Hon.  Lord  Romilly),  the  Riglit  Hon.  any  time  bo- 
Sir  JamesWniiam  Colvilc,an(I  the  Right  Hon.  Sir  Richard  Torin  ^re  snnset  of 
__.    _      _  °  the  latest  day 

Kindersley.  ofpajnuent, 

Assessor : — ^The  Right  Hon.  Sir  Lawrence  Peel.  recoiyo  as  a 

deposit  from 
any  party, not  being  a  proprietor  of  the  estate  in  arrear,  the  amount  of 
the  arrear  of  revenue  duo  fi'om  it,  to  be  earned  to  the  credit  of  the  said 
estate  at  sunset  aforesaid,  unless  before  that  time  the  arrear  shall  have 
been  liquidated  by  a  proprietor  of  the  estate.  And  in  case  the  party  de- 
positing, whose  money  shall  have  been  credited  to  the  estate  as  aforesaid, 
shaU  prove,  before  a  competent  Civil  Court,  that  the  deposit  was  made 
in  order  to  protect  an  interest  of  the  said  party,  which  would  have  been 

-     TOL.  XI  E  1 
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riaiutiff,  and  the  Uespondent,  Kaminee  Dossee^   the 
widow  of  tho  late  IlurroloU  Mitter^  the  Defendant. 

In  the  original  suit  a  decree  was  made  in  the  year 
1853,  in  favour  of  Gounmnee  Dossee,  The  interest 
in  that  suit  Was  afterwards  assigned  to  one  Anunda^ 
narain  Ghose^  the  father  of  the  Appellants,  for  the 
amount  named  in  the  decree,  with  interest,  which  had 
been  previously  paid  by  her,  as  the  mortgagee's  re- 
presentative, to  the  Government  Collector^  in  order  to 
preserve  a  TalooJc^  hereinafter  mentioned,  which  had 
been  mortgaged,  from  a  public  sale  thQU  about  to  take 
place,  for  arrears  of  Government  revenue  due  in  respect 
thereof,  though  the  default  of  Kaminee  Dossee^  the 
childless  widow  of  the  mortgagor,   IlurroloU  Mitter^ 

endangered  or  damaged  by  the  sale  of  the  estate,  he  shafl  be  entitled  to 
recover  the  amount  of  the  deposit,  with  interest, from  the  proprietor  of 
tho  said  estate.  Held,  upon  a  consti-uction  of  this  section,  that  it  only 
gave  a  personal  right  of  action  against  the  proprietor,  and  did  not  create 
a  lien  on  the  estate, 

4.  mortgaged  his  estate  to  B,  The  mortgagor  died,  leaving  a  childless 
widow  his  heir.  A,  had  children,living,at  his  death, by  a  former  deceased 
wife.  The  widow  of  the  mortgagor,  who  was  in  possession, let  the  estate 
fall  into  arrears  for  Government  revenue,  when  the  representative  of 
the  mortgagee,  in  order  to  save  tho  estate  from  public  sale,  paid  the 
arrears.  The  mortgagee's  representative  afterwards  brought  a  suit 
against  the  widow  to  recover  the  amount  sa  paid, which  suit  did  rot  raise 
any  claim  a^inst  the  estate  itself,  but  sought  only  to  make  the  widow 
t)oraonally  hable,  and  a  decree  was  obtained  aeainst  her  to  that  eflTect. 
When  execution  of  the  decree  was  sought  to  do-  enforced  against  tho 
widow,  by  sale  of  the  estate,  tho  mortgagor's  contingent  reversioners 
iuteiToned,  and  the  Court  held  that  execution  could  not  issue  against 
the  estate  of  the  mortgagor,  which  was  not  liable.  A  supplemental 
suit  was  then  brought  hy  the  mortgagee's  representative,  to  recover  the 
amount  of  tho  decree  so  obtained,  ^nth  interest,  and  for  sale  of  the 
estate.  The  High  Court  held,  upon  the  constiniction,  of  the  9th  section 
of  the  Act,  No.  I.of  1845,that  the  action  to  enforce  the  decreewascon- 
fined  to  the  widow's  interest  in  her  husband's  estate,  which  estate  could 
not  be  sold. 

Upon  appeal  tho  Judicial  Committee,in  affirming  the  judgment,  held,, 
that  the  decree  so  obtained  against  tho  widow  in  possession,  could  only" 
be  enforced  against  her  property  in  respect  of  such  interest  in  her  de- 
ceased husband's  estate  as  she  possessed. 

Held,  further,  that  there  were  two  courses  open  to  the  mortgagee'^ 
re])resentative,  first,  to  have  instituted  a  suit  to  enforce  the  mortgage,, 
and  to  tack  to  the  mortgage  the  amount  of  the  arrears  of  revenue  paid 
to  save  the  estate,  and  for  a  sale  ;  or,  secondly, to  have  pi-txieeded  under 
tha  9tk  section  of  the  Act»  No.  I.  of  1845,  iu  a  personal  action. 
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being  as  such  in  possession  of  the  Talook^  and  bound  to  ^  ^^*^''  ^ 

pay  the  Government  revenue  in  respect  thereof.     This  Nuoexder- 
decree  was  affirmed  on  appeal  by  the  Sadder  Devoanny       Ghosk 

AdawluL  in  December^  1855,  on  the  ground   that   the  „     ^- 

oRKKML  III 

payment  of  the  an'cars  of  Government  revenue  was  Kaminkk 
necessary  to  guard  the  mortgagee's  interest  in  the  ^^ 
Talook^  as,  if  the  same  had  boon  sold,  lier  rights 
as  mortgagee  would  have  been  entirely  lost.  The 
amount  so  decreed  not  having  been  repaid,  process 
of  execution  was  taken  out  against  the  Taloolc  iu 
respect  of  which  payment  had  been  made,  which  was 
then  still  in  the  possession  of  Kaminee  Dossee  as  the 
registered  proprietor  thereof.  The  Talook  was  then 
attached  and  was  about  to  be  sold  by  the  Civil  Court 
in  order  to  realize  the  amount  of  the  last-mentioned 
decree,  when  one  of  the  Respondents,  SreemuUu 
Dossee^  intervened  in  the  execution  proceeding,  and 
objected  on  the  ground  that  slie,  as  daughter  of  the 
mortgagor,  and  her  two  sous,  were  expectant  heirs  in 
reversion,  contingent  on  their  surviving  Kaminee 
Dossee^  the  widow  and  heiress  in  possession,  and  that 
as  such  heirs,  they  would  then  be  entitled  to  succeed 
to  the  Talook ;  contending  that  the  original  decree 
ought  to  be  considered  merely  as  a  simple  personal 
decree  against  Kaminee  Dossee^  and  that  the  amount 
thereof  as  her  personal  debt,  was  not  realizable 
from  the  Talook,^  of  which  she  was  in  possession  as 
widow.  The  Principal  Sudder  Atmen^  by  his  judg- 
ment and  summary  Order,  declared  that  the  questions 
raised  could  not  be  decided  in  that  summary  proceed- 
ing, but  ought  to  be  determined  in  a  regular  civil 
suit,  and  that  the  attachment  of  the  Talook  should 
be  withdrawn. 

The  suit  out  of  which  the  present  appeal  arose,  was, 


Digitized  by 


Google 


DoSSEB. 


244  CASES    IK    TEE    PRIYT    COUNCIL 

J 867.        in    consequence,  brought  by   George  S moult  Fagan^ 

NuGBNDER-  the  then   Receiver  of  the    estate   of  Anundonarain 

^Ghose^'     <?A^5^,  the  Appellants'  father,  against  (among  others) 

"•  Kaminee   Dossee^  and    the    reversionary    contingent 

Kaminee     heirs,  praying  that  the  amount  of  the  original  decree 

might  be  realized  by  selling  the  TalooJc. 

The  question  on  appeal  substantially  involved 
two  points ;  first,  the  construction  of  sec.  9  of 
Act,  No.  I.  of  1845;  and,  secondly,  the  frame  of 
the  first  suit  in  respect  of  the  relief  sought  by  the 
Plaintiff. 

By  sec.  9  of  that  Act  it  is  enacted,  "that  Collectors 
shall,  at  any  time  before  sunset  of  the  latest  day  of 
payment,  receive  as  a  deposit  from  any  party,  not 
being  the  proprietor  of  the  estate  in  arrear,  the 
amount  of  the  arrear  of  revenue  duo  from  it,  to  bo 
carried  to  the  credit  of  the  said  estate  at  sunset  as 
aforesaid,  unless  before  that  time  the  arrear  shall  have 
been  liquidated  by  a  proprietor  of  the  estate.  And 
in  case  the  party  so  depositing,'  whose  money  shall 
have  been  credited  to  the  estate  in  the  manner  afore- 
said, shall  be  a  Plaintiff  in  a-  suit  pending  before  a 
Court  of  Justice  for  possession  of  the  same,  or  any 
part  thereof,  it  shall  bo  competent  to  the  Judge  of  the 
ZAllah  in  which  such  estate  is  situated,  to  order  the 
said  party  to  be  put  into  temporary  possession  of  the 
said  estate,  subject  to  the  rules  in  force  for  taking 
security  in  the  cases  of  Appellants  and  Defendants. 
And  if  the  party  depositing,  whoso  money  shall  have 
been  credited  as  aforesaid,  shall  prove,  before  a  com- 
petent Civil  Court,  that  the  deposit  was  made  in 
order  to  protect  an  interest  of  the  said  party,  which 
would  have  been  endangered  or  damaged  by  the  sale 
of  the  estate,   ho  shall  bo  entitled  to  recover  the 


Digitized  by 


Google 


DoSSKE, 


OX   APPEAL   FROM   THK   EAST    IXniES.  245 

amount  of  the  deposit,  with  interest,  from  the  pro-        ^^^^• 
prietors  of  the  said  estate."  Nighnder- 

The  facts  of  the  case  were  as  follows  : —  •^GnosB** 

Hurrololl  Mitter  executed  a  mortmiffo  of  a  Tulook.    ^     ^'• 
called  Taruff  Kalikapore^  \n  favour  of  one  Nobinkisto     Kamineb 
Sing^  to  secure  the    repayment  of  the  sum    of    Es. 
43,430.  4,  with  interest. 

Hurrololl  Mitter  died  without  male  issue,  and 
without  having  repaid  the  mortgage  money,  leaving 
the  Respondent,  Kaminee  Dossce^  his  widow,  and  u 
married  daughter,  the  Respondent,  Srecmuttf/  Dossec^ 
who  had  two  sons. 

Kaminee  Dossee  on  her  husband's  death,  entered 
into  possession  of  the  Taloolcy  and  was  registered  as 
sole  proprietor  thereof  in  the  Books  of  the  Govern- 
ment Collector. 

Nohinhisto  Sinffj  the  mortgagee,  subsequently  died,  ^ 
leaving    the    Respondent,      Gourmonee     Dossee^    his 
widow,    heiress  and  legal  representative,   him    sur- 
viving, and  as  such  she  became  entitled  to  the  interest 
of  her  deceased  husband  as  mortgagee. 

In  December^  1849,  there  were  arrears  owing 
to  Government  for  revenue,  payable  on  account  of 
the  Taloolcy  amounting  to  the  sum  of  Rs.  10,317, 
which  the  Respondent,  Kaminee  Dossee^  failed  to 
pay,  and  such  default  endangered  the  interest  of  the 
mortgagee,  whooe  estate  therein  was  thereby  liable  to  bo 
destroyed  by  a  sale  of  the  Talook  by  the  Government 
Collector  under  the  Revenue  Sale  Law,  Act,  No.  1  of 
1845,  sec.  26,  to  realize  such  arrears.  Gourmonee 
Dossee^  the  heir  and  representative  of  the  mortgagee, 
having  received  intimation  of  the  default  and  the 
danger  which  threatened  the  estate,  raised  the 
amount  necessary  by  way  of  loan  from  Anundonarain 


Digitized  by 


Google 


246  CASES    W    THE    PRIVY    COUNCIL 

1867.        Ghose^  the  late  father  of  the  Appellants,  and   paid  off 

NuGENDKR-  the  arrears,  amounting  to  Rs.  10,317. 

^Ghose^         The    Respondent,     Gourmonee    DosseCy    made    re- 

^'  peated  ineffectual  demands  on   Kamince  Dossee    for 

Sreemutty 
KxMiNEB     repayment  of  this  sum  of  money,  and  on  the  3rd  of 

DossEB.  j)ccember,  1851,  brought  a  suit  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Zillah  Twenty-four 
Pergunnahs  against  her,  to  recover  that  sura,  together 
with  interest,  amounting  to  Rs.  12,G89  14.  The 
suit  was  heard  by  the  Principal  Sudder  Ameen^  on 
the  29  th  of  March^  1853,  when  he  was  of  opinion 
that  Kaminee  Dossee  having  made  default,  that 
Gourmonee  Dossee  had  rightly  made  the  payment, 
and  so  preserved  the  mortgaged  Talook  from  sale, 
and  decreed  the  sum  of  Rs.  11,337.  3,  the  money 
claimed,  and  interest  from  date  of  suit  to  day  of 
payment,  and  costs. 

Kaminee  Dossee  appealed  to  the  Sudder  Dewanng 
Adawlut;  and  the  hearing  of  that  appeal  took  place 
on  the  4th  of  Decetuber,  1856,  when  that  Court 
aflSrmed  the  decree  of  the  Principal  Sudder  Ameen. 

Gourmonee  Dossee^  and  her  late  husband's 
brother's  son,  Nolinkisto  Sing^  subsequently  assigned 
and  transferred  the  last-mentioned  decree  to  the 
Respondent,  Girenderchunder  Ghose,  son  of  A  nun* 
donarain  Gkose^  then  deceased,  in  consideration  of 
*  the  sum  of  money  borrowed  from  him  to  discharge 
the  Government  arrears.  He  took  the  usual  pro- 
ceedings in  the  Zillah  Court,  to  sue  out  execution 
under  the  last-mentioned  decree,  and  the  Talooh  was 
accordingly  attached  under  the  execution  process  of 
the  Court,  and  thereupon  a  proclamation  was  issued 
that  the  same  would  be  sold  to  realize  the  judgment 
debt,  in  execution  of  such  decree. 
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Oil  the  25th   of   Jmuanj,  1856,   Sreemuttij    Dossec     Jf^^ 
intervened  in  these  proceeding.s,  objecting  to  the  sale,    Nugrnder- 
stating  that  the  judgment  debtor,  Kaminee  Dossee,  her       Ghosk 
step-mother,  was  a  childless  widow,  and  that  in  satis-    ^  ^J'- 
faction  of  her  personal  debt  the    7V//Wt  to  whicli  her     Kaminkk 
minor   son,    Koojnan    Rrtjendernnrain^    had    a   rever- 
sionary right,   could  not  be  sold  in  execution  of  the 
decree.     Girendcrchunder    Gliose^  as  representing  the 
decree- holder,  by  his  answer  denied  that  the  amount 
decreed  was  a  mere  personal  debt  of  the  judgment 
debtor,    Kaminee     Dossee^    but    had    been     decreed 
against    her    as  being  in  possession    of    the    Talook 
as    sole     registered     proprietress;    that     Gourmonee 
Dossee  had  bon'ovved  from  his  father  the  money  and 
paid  it  to  the  Collector  in   order  to  protect  the  Talook 
from  sale  for  arrears  of  revenue  due  to  Government ; 
and  that  the  decree  under  wliich  execution  had  issued 
against  that  Talook,  was  for  that  same  sum  of  money. 

The  hearing  of  the  petition  in  this  summary  suit 
took  place  on  the  1 8th  of  March^  1856,  before 
Tarucknath  Sein^  the  Principal  Sudder  Ameen^  who 
made  an  order  staying  the  sale,  but  declining  to 
adjudicate  on  the  question  raised,  which  he  considered 
ought  to  be  determined  in  a  civil  action.  This  order 
was  on  appeal  affirmed  by  the  Sudder  Dewanny 
Court. 

In  consequence,  on  the  16th  of  August^  1859, 
George  Sinoult  Fagan^  the  Receiver  of  the  estate  of 
Anundonarain  Ghose^  deceased,  brought  a  regular  suit 
in  the  Court  of  the  Principal  Sudder  Amem  of  Zillah 
Twenty-four  Pergunnahs^  against  the  Respondents, 
Kaminee  Dossee^  Gourmonee  Dossee^  Sreemutty  DosseSj 
her  two  minor  sons,  Rajendernarain  Deh^  and  Soo^ 
rendronarain  Deb^   And    Girenderchunder    Ghose^   and 
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iSfjT.        also    against    the    other    Kespondents,    claiming    as 

NuGKN-nicR-  Pidneedars^  or  lessees    and    tenants    under  Kamince 

^Ohosb^     Z?o55tf^.     The  plaint  set  forth  in  detail  the  principal 

V.  facts  before  mentioned,  and  sought  the  realization  of 

Kaminke    .the  amount  of   the  above-mentioned   decree,  together 

J)oss£E.      ^jj-j^  interest  and  costs,   by  sale  of  the  Talook^  and 

reversal  of  the  summary  Order,  as  well  as  the  alleged 

P^utnee  leases. 

Tlie  answer  of  Srecmuih/  Dossee  submitted,  that 
the  decree  was  for  the  realization  of  money  due  by 
Kaminee  Dossce ;  that  the  Plaintiff,  therefore,  had 
no  right  to  institute  a  suit  for  the  recovery  of  the 
amount  of  that  decree,  by  a  sale  of  the  Talook  in 
question  ;  that  her  sons  were  reversioners,  and  her  step- 
mother, Kaminee  Dossee^  was  entitled  only  to  main- 
tenance for  her  life  out  of  the  profits,  after  performing 
the  straud  and  other  ceremonies,  to  her  deceased 
husband  and  his  father,  and  that  she  and  her  son's 
riglits  could  not  be  destroyed,  the  Talook  not  being 
liable  to  be  sold. 

The  answer  of  Kaminee  Dossce  was,  in  substance, 
first,  that  the  Plaintiff,  who  had  become  a  repre- 
sentative by  purchasing  from  Gourmonee  Dossee  her 
decree,  was  not  entitled  to  any  more  right  than 
what  is  mentioned  in  that  decree  ;  secondly,  that 
the  principal  decree-holder,  Gourmonee  Dossee j  in- 
stead of  praying  for  the  sale  of  the  Talook  mentioned 
in  the  original  plaint,  simply  sued  to  recover  the 
amount  of  the  advance  from  her,  and,  therefore,  by 
sec.  7  of  Act,  No.  VIII.  of  185D,  the  suit  was 
liable  to  be  dismissed  as  if  it  was  a  second  suit 
instituted  by  Gourmonee  Dossee  herself,  it  would  have 
been  ;  thirdly,  that  with  the  objeot  of  liquidating  her 
husband's  debts  she  granted'  putnees  of  the  Talook^ 
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^ith  the  profits  of  which  she  had  paid  off  her  hus- 
band's debts,  and  that  such  putnees  could  not  be 
set  aside ;  and  lastly,  that  as  large  sums  of  money 
were  due  to  her  from  the  late  Nobinkisto  Sing^  who 
was  the  Executor  to  the  estate  of  her  deceased  hus- 
band, she  could  not  be  heltT  liable  for  the  amount  of 
the  decree  obtained  by  Gourmonee  Dossee. 

The  Defendants,  the  Putneedars,  relied  on  their 
Putta/is. 

The  hearing  of  the  suit  took  place  on  the  9th  of 
December y  1859,  before  E.  Latour^  Esq.,  the  Judge 
of  the  Zillah  Court,  when  he  pronounced  a  decree  in 
favour  of  the  Plaintiff,  declaring  that  the  Taloo/c  was 
liable  in  execution,  and  ordering  that  the  proprietary 
right  therein  generally  should  be  brought  to  sale  ; 
but  at  the  same  time  declaring  tliat  the  validity  of 
the  alleged  Pulnee  leases  could  not  be  decided  in  that 
suit,  and  that  the  Plaintiff  should  pay  the  Putneedan 
their  costs.  The  judgment  in  which  that  decree  was 
made  stated,  that  the  original  decree  in  question  in 
the  suit  was  not  one  restraining  the  remedies  open  to 
the  Plaintiff  so  as  to  confine  the  decree-holder  to  reme- 
dies personal  to  her ;  that  there  were  no  such  words 
therein,  as  there  assuredly  would  have  been  if  the 
Court  had  intended  to  timit  the  decree  ;  that  the  suit 
in  which  that  decree  had  been  obtained  was  brought 
against  Kaminee  Dossee  as  being  in  possession  of  the 
estate^  and  that  the  decree  was  against  her  in  that 
capacity,  and  that  the  law  made  the  proprietary  in- 
terest responsible  for  any  sums  advanced  to  protect 
the  estate  ;  and  that  also  a  statutory  liablity  upon 
the  proprietary  title  was  created,  by  making  the  ad- 
vance in  question;  that  the  original  decree-holder 
brought  her  action  against  Kaminee  Dossee  being 
V  jh.  XI.  r  1 
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1867.       in  possession,   and   recovered  judgment  in   general 

NuQRNDKR-  terms,  that  it  was  not  usual  to  apply  in   antieipa- 

^Ghosb^    tion  for  execution  against  any  particular  property  ; 

».         amtf  that  certainly  th&  suit  was  not  one  brought  per- 

Srkcmutty 

ITamimss  sonally  as  a  personal  action  only  against  Kamtnee 
©oMEE.  j)o»8ee ;  and  finally  held  that  the  deci-ee  bound  her 
in  her  character  as  in  possession  of  the  estate. 

Sreemutty  Dosaee  appealed  against  this  decree  to 
the  Sadder  Deuranny  Adaurlut  at  Calcufia,  on  the 
ground,  that  the  decnje  sought  to  be  enforced  wa» 
against  Kaminee  Dossee  personally,  and  the  suit  in 
which  the  decree  was  nmde  was  brought  against  her 
and  sought  payn^ent  from  her  solely;  that  neither 
the  original  decree-holder,  nor  the  purchaser  of  that 
decree,  could  go  beyond  that  and  seek  to  aUaeh  and 
sell  the  estate  to  make  good  the  amount  recover ed, 
and  that,  even  admitting  the  peculiar  chai-acter  of 
the  debt  decreed,  as  being  a  loan  to  a  widow  on  the 
]^lea  of  necessity  for  discharging  the  dues  of  Go* 
vernment,  the  estate  could  not  be  subjject  for  such 
a  loan  without  good  and  sufficient  grounds. 

Five  other  separate  appeals  were  also  instituted  in 
the  Slider  Dewwtny  Adawtut  by  the  Pntneedars, 

•  The  Plaintiff y  Facfan^  ceased  to  act  as  Receiver^ 
and  the  Appellants  were  substituted  for  him  in  the 
appeal  in  the  Sadder  Dewanny  AdaiHut. 

•  The  six  appeals  were  consolidated  and  heard  to- 
gather  as  one  appeal,  on  the  l&th  of  December^  1862^ 
before  the  High  Court  of  Judicature  at  Fort  William,. 
in  Benfffily  whieh  Court  had  been  substituted  for  the 
Sudder  Demmny  Adawlut  Two  of  the  Judges,  Messrs. 
Trevor  and  Jackson^  pronounced  tke  judgment  and 
decree  of  the  Court  in  the  appeals  as  follows  : — "  The 
only  point  which  we  have  to  determine  in  thi»  appeal 
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Ss,  whether  as  tho  decree  in  the  suit  brought  against 
Kanime^  Dosage  by  Gournwnee  D^^^ee^  for  the  recovery 
of  a  sum  of  money  paid  to  protect  her  own  interests 
as  moiigagee,  and  to  save  the  estate  on  which  she 
held  the  mortgage  from  sale,  though  personal  in  its 
terms  against  Kamincc  Dos^ety  does  or  does  not,  under 
section  9,  Act,  No.  I.  of  1845,  give,  to  use  tie  Judges' 
term,  '  to  the  decroe-hoider  a  statutory  lien  on  the 
ostate.'  Wore  th-e  case  one  of  first  impression,  we 
should  even  then  have  little  hesitation,  looking  to  the 
plain  terms  of  the  Act,  which  simply 'gives  a  right  ol 
action  against  the  proprietors  of  the  estate,  in  de- 
claring that  a  decree  in  a  suit  brought  under  the 
section  of  the  Act  above  cited,  is  only  a  personal  one, 
and  gives  no  equitable  iien  on  the  estate  to  the  decree- 
holder,  so  that  the  property  itself  in  the  hands  of  the 
person  on  whose  account  the  payment  was  made,  or 
any  purchaser  from  him,  is  liable  for  the  amount  de- 
creed. But  thei>e  is  a  decision  of  the  late  Sudder  Court 
wliich  is  clearly  in  point.  In  the  case  of  Govind* 
yersaud  Pundit  v.  Mussumut  Soondree  Koomour 
Debea  (see  Decisions  for  1856,  pp.  867  and  868),  the 
Sudder  Court  held  distinctly,  that  a  person  who  depo- 
eits  money  in  the  Collector's  office  under  the  provi-r 
sions  of  section  9  of  Act,  No.  I.  of  1845,  in  order  to  save 
an  estate  from  sale,  does  not  thereby  acquire  a  prefer- 
able lien,  but  his  rights  in  execution  of  the  decree 
against  the  Zemindar  are  precisely  tlie  same  as  those 
of  an  ordinary  judgment  creditor;  that  the  law  simply 
exacts  that  the  party  paying  the  deposit  shall  be 
entitled  to  recover  the  amount  of  it,  with  interest, 
from  the  proprietors  of  the  estate,  but  that  the  intent 
of  the  law  as  gathered  from  the  words  of  the  Act  was 
not  that  the  party  should  have  a  lien  on  the  estate, 
With  this  ruling  we  entirely  concur.  The  Defendants, 
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1867.  HesponJents,  however  contended  tkat  the  case  of 
NrGEM)KR-  Manichnalla  Chowdhrain  v.  Parbatty  Chowdhrain 
'Sr  (Decisions  for  1859,  pp.  515  to  521)  establishes  the 
^  ••  principle  contended  for  by  them.  On  reverting, 
Kahinjek  however,  to  that  judgment,  which  was  not  an  unani- 
Do8a«.  JJ,Q^s  Qui3^  ^e  find  that  the  suit  was  not  one  under 
section  9,  of  Act,  No.  I.  1 845  at  all,  that  is,  it  was 
not  the  case  of  a  party  not  a  proprietor  with  an 
interest  to  protect,  but  the  case  of  a  co-sharer  paying 
in  revenue  on  behalf  of  other  sharers,  who  had  failed 
to  pay  theirs,  and  who  sued  his  sharers  for  thefr  con- 
tribution; such  being  the  nature  of  the  case,  the 
Court  held  that  a  co-sharer  who  has  brought  aa 
acti<»n  against  a  Hindoo  widow  for  her  share  of  tho 
revenue  which  he  had  been  obliged  to  pay  in  to  save 
the  joint  estate  from  sale,  could,  after  that  widow  had 
adopted  a  son,  bring  a  second  action  against  him  on 
his  obtaining  possession  of  the  estate,  for  so  much  of 
the  first  decree  as  remained  unsatisfied,  and  could  in 
.  execution  of  this  last  decree  bring  the  adopted  son's 
estate  to  sale,  as  the  payment  was  made  under  neces- 
sity and  for  the  benefit  of  the  estate  which  has  de- 
scended to  the  son,  and  which  would  not  have  so 
descended  had  the  payment  not  been  made.  Now, 
whether  the  judgment  in  that  case  be  correct  on  all 
points  or  not,  it  is  clear  .that  it  can  have  no  bearing 
on  the  present  case,  which  is  an  action  under  a  special 
law,  which  gives  parties  under  particular  circum- 
stances a  right  of  action  against  particular  pei*sons, 
which  they  otherwise  would  not  have  had  by  law. 
We  may,  therefore,  dismiss  this  case  from  our  con- 
sideration, and  looking  to  the  terms  of  the  Act  itself, 
and  the  precedeut  of  tho  Sudder  Court  above  cited, 
•we  hold  that  the  decree  against  Kaminec  Dossee  was 
a  personal  one  against  her ;  that,  consequently,  the 


Digitized  by 


Google 


ON    A.PPBA.L    FROM     THB    KA81    INlilRA. 


253 


Do<)SfiJfi. 


action  of  the  Court,  in  execution,  must  be  confined       ^^^• 

to  her  husband's  interest  in  the  estate,  and  that  the    Ncokxder- 

rights  of  Kaminee  Dossee^s  husband  in  the  estate,  as  a       Guobe  ^ 

portion  of  the  estate  upon  which  an  equitable  lien  was    ^^^^^ 

acquired  by  the  Plaintiff,  cannot  be  brought  to  sale.     Kamixeb 

We,  therefore,  reverse  the  Civil  Judges'  decision,  and 

decree  the  Defendant  Srecmuttt/  Dossee^s  appeal  with 

costs.     As  to  the  appeal  of  the  Defendants,  Futnee- 

darSy  on  the  question  of  costs,  we  are  of  opinion  that, 

as    they    have  been  made  unnecessarily  Defendants, 

and  charged  also  causelessly  with  fraud,  they  are,  on 

the  Plaintiff's  failing  in  his  action,  entitled  to  their 

full  costs.     We,  therefore,  decree  these  five  appeals 

also  with  costs  against  the  Plaintiff." 

Nugenderchunder  Ghose  and  Mohunderchnnder 
Gkose^  the  sons  and  heirs  of  Anundormrain  GhosCj 
appealed  from  this  decree.  As  the  Respondents  did 
not  appear,  the  case  was' heard  ex  parte. 

The    Attorney-General    (Sir   John  Rolty    Q.C.), 
and  Mr.  Leitk^  for  the  Appellants. 

This  suit  involves  a  question  of  importance  in 
India.  It  is  whether  the  heir  of  the  mortgagee,  pay- 
ing arreiirs  of  Government  revenue  to  save  the 
estate  from  sale  for  arrears,  which  the  mortgagor's 
widow  allowed  it  to  fall  into,  is  not  entitled,  under 
Act,  No.  I.  of  1846,  sec.  9,  to  a  lien  or  charge  on 
the  mortgaged  estate.  We  submit,  that  on  general 
principles  of  equity  the  payer  is  entitled  to  have 
what  she  advanced  treated  as  a  charge,  as  in  the 
analogous  case  of  an  insurance  premium  paid  to 
keep  up  the  insurance.  Such  payment  creates 
a  lien  an  the  estate  for  the  sum  paid  to  save 
the    estate.     Manickmalla    Ghowdhrain    v.    Parbattt/ 
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^  1867.        Choivdhrain  (a) ;    but  the  Court  below  held,  on  the 

NuQKXDKii-  authority  of  Govindpersaud  Pundit  v.  Mussamui  Soon- 

Ghose      d*'^^  Koonwur  Dcbea  {b\  that  it  was  a  mere  persoual 

„     ^'  charge.     This   conclusion,  we  submit,  was  erroneous. 

Kamineb  By  the  Hindoo  law  a  loan  made  to  a  widow,  for  the 
purpose  of  discharging  arrears  of  .Government  revenue, 
and  so  saving  from  sale  the  estate  in  which  she  is  in 
possession  as  tenant  for  life,  in  her  character  of 
legal  representative  of  her  deceased  husband,  becomes 
ipso  facto  a  charge  on  such  estate,  not  only  while  in 
her  possession,  but  also  when  it  passes  into  the  pos- 
session of  the  successive  heirs  of  her  deceased  husband, 
whose  rights  of  inheritance  only  accrue  on  the  widow's 
death.  Such  loan  is  not  considered  or  treated  as 
her  personal  debt,  but  as  one  which  is  due  from  the 
estate  of  her  husband.  Similar  to  the  case  of  a 
Manager  or  guardian,  who  has  power,  by  HindTJo  law, 
to  mortgage  or  charge  the  estate  in  ord(T  to  avert  sala 
or  loss.  JIunoomanpersaud  Panday  v.  Mussumat  Ba-^ 
hooee  Muniaj  Koonweree  (c),  and  cases  there  cited  (rf), 
Lalla  Bunseedhur  v.  Koonwur  Blndeseree  Dutt  Singh  («), 
Gopee  Mohan  Thakoor  v.  Rajah  Eadhanat{f)  ;  so  also 
a  -widow  can  create  a  lien  on  her  deceased  husband's 
estate  when  it  is  for  its  benefit,  which  will  bind  the 
reversioner.  Sum  Dec.  S.  D.  A.  Cat  1851,  p,  209, 
tit.  ''widow."  PreuJ  Nurain  w  Ajodhyapurshad  {g\ 
S/ieoffovindpershad  Singh  v.  Iluinohund  Djobe  (A). 

The  Act,  No.  I.  of  1845,  does  not  limit  or  restrict 
the  operation  and  application  of  such  principle  of  law, 

{a)  See  Dec,  of  Sud.  Court  for  1856,  p.  867. 

{b)  eee  Dec.  of  Sud.  Court  for  1859,  pp.  516,  521. 

(c)  6  Moore's  Ind.  App  Cases,  393.  (d)  lb.  407. 

{e)  10  Moore's  Ind.  App.  Cases,  454. 

(/)  2  Knapp's  P.  C.  Cases,  228.  (^)  7  S.  D.  A.  Eep.,  513. 

{h)  10  S.  D.  A.  Eep.,  N.  W.  Prov.,  133. 
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l)ut  gives  rather  additional  facilities  to  all  classes  of      Jf^ 
persons  in  any  way  interested  in  the  estate,  provided    NoaieNDKR- 
they  are  not  proprietors,  to  discharge  arrears  of  Go-       ghosb 
vernment  revenue  on  default  made  by  the  proprietors, 
allowing  such  persons  to  make  payments  for  that  pur- 
pose directly  to  the  Government  Collector,  and  making 
it  compulsory  on  that  Officer  to  receive  such  pay- 
ments, and  carry  the  same  to   "  the  credit  of  the 
estate  ;"  and  further  giving  a  right  of  action  to  the 
persons  so  paying  against  the  proprietors  as  repre- 
senting the    estate,  between  whom    otherwise   there 
might  not  exist  any  legal  privity,  to  enable  the  former 
to  recover,  by  means  of  an  action  and  the  judgment 
to  be  obtained  therein,  the  amount  advanced  and  paid 
by  them  on  account  of    the  estate,  with    interest. 
Now,  at  the  date  of  the  original  suit  Kaminee  Dossee 
was,   as  widow  of  Hurrololl  Mitter^  the  proprietor 
of  the   Talool:^  within  the  true  meaning  of  the  Act, 
and  as  such  was  the  only  pei^ton  against  whom  the 
Plaintiff,  who  had  paid  and  discharged  the  arrears  of 
Gofernment  revenue   on   her    default,    could    have 
brought  her  suit  under  the  Act,  in  order  to  recover 
from  the  estate  the  amount  paid  by  her ;  and  under 
the  decree  obtained  by  the  Plaintiff  against  Kaminee 
Dossee  in  the   character   of  proprietor,  the  Plaintiff 
was    entitled  to  issue  execution  against  the  Tahok, 
and  to  have  the  same  sold  in  order  to  realize  the 
amount  decreed.     The  Kespondent,  Sreemutty  Dossee^ 
as  daughter,  and  her  sons,  Bajendemarain  Deb  and 
Soorendronarain  Deb^  as  grandsons  of  Hurrololl  Mitterj 
the  deceased  husband  of  Kaminee  Dossee^   were  not, 
according  to  the  true  meaning  of  the  Act,    persons 
to  be  made  parties  Defendants  in  the  original   suit. 
They  were  properly   excluded  from  the  suit,  being 
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isr>7.       only  presumptive  or  expectant  reversionary   heirs  of 

NuoBNDKK-  Hurrololl  Mitter^  whose  several  rights  of  iaheritance 

^  G»o»B*    are  contingent  on  their  respectively  surviving  Kaminee 

^,     «'•  Do8$ee.  in  whom  alone,  as  widow  and  heiress-at-law, 

Srkbmuttt  .  . 

KiMiKEB     the  proprietory  rights  in  the  Tahok  became  on  the 

^^^^'  death  of  her  husband  and  still  remain  vested ;  but 
Srcemuttf/  Dossee  and  her  sons  improperly  intervened 
in  the  summary  proceedings  in  execution  of  the 
decree,  in  order  to  prevent  the  sale  of  the  Tahok ; 
and  by  their  so  intervening,  and  the  Principal  Sadder 
Ameen^a  Order,  of  the  18th  of  March^  1856,  made  in 
such  summary  proceeding,  this  suit,  being  by  way  of 
a  supplemental  suit  to  the  original  suit,  was  rendered 
necessary  to  obtain  an  adjudication  upon  the  claims 
and  alleged  rights  of  those  persons^  and  to  enforce  the^ 
sale  of  the  Tahok.  Dilaram  v.  Roopchund  Sahoo  (a) 
is  an  authority  that  the  purchase  money  can  be  re- 
covered in  a  new  suit. 

The  consideration  of  their  Lordships'  judgment  was 
postponed,  and  now  delivered  by 

nth  July,  The  Eight  Hon.  Lord  Romilly  : 

1867.  ° 

The  question,  in  this  case,  is  whether,  under  the 

.  circumstances  set  fourth  in  these  papers,  the  Appellants 
are  entitled  to  have  a  lien  upon  the  Tahok  described  as 
Turuf  Kalikaporej  recorded  as  No.  109,  as  against 
the  Eespoudents,  who  are  interested  in  that  Tahokj 
in  respect  of  the  arrears  of  revenue  due  from  that 
Tahoky  which  have  been  paid  by  the  party  the  Ap? 
pellants  represent. 

The  Respondents  do  not  appear,  and  it  is,  therefore, 
incumbent  on  the  Court  to  examine  closely  whether 
the  Appellants  have  made  out  their  case  and  have  as- 
{a)  ^  Ben.  Sud.  Dew.  Rep.,  24. 
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tabliahod  their  right  to  have  the  TalooJe  sold  to  dis- 
charge that  amount. 

The  facts  are  shortly  as  follows ;  ITurroloU  Miller 
had  become  the  owner  of  this  Tatook  by  purchase 
previously  to  the  year  1842.  In  3/«//,  1842,  he  exe- 
cuted a  mortgage  in  due  form  to  Nobokisto  Sing  to 
secure  Rs.  43,340  with  interest  at  twelve  per  cent, 
per  annum. 

HnrrohU  Mitter^  the  mortgagor,  died,  leaving 
Sreemutttf  Kaminee  Dossee,  his  widow,  surviving 
him.  She  had  no  child,  and  after  his  death  con- 
tinued in  possession  of  the  Talooh  as  his  widow. 

ITurroloU  Miller^  however,  had  a  daughter  by  a 
previous  marriage,  the  Respondent,  Mussumat  Sree^ 
mutty  Dossecy  who  is  the  mother  of  two  infant  sons, 
the  grandsons  of  the  mortgagor,  Hurrololl  Milter. 
Nohinkisio  Sing^  the  mortgagee,  died  shortly  after- 
wards, and  left  Sreemutty  Gourvionee  TJossee^  his 
widow,  who  in  that  character  became  entitled  to  all  the 
rights  of  her  husband  as  mortgagee  of  this  Talook. 

The  revenue  due  to  the  Government  for  this  Talook 
was  not  paid  by  the  widow  of  HufroloU  Milter ^  tho 
mortgagor,  and  in  December ^  1849,  Rs.  10,3X7  were 
due  in  respect  of  such  revenue. 

In  consequence  of  the  non-payment  of  this  arrcar, 
the  Talook  would  have  been  put  up  for  sale  by  the 
Government  Collector,  and  would  have  been  sold 
according  to  Act,  No.  1  of  1845,  discharged  from  the 
mortgage  and  from  all  other  incumbrances.  In  order 
to  save  the  mortgage  and  the  Talook^  Sreemuth/ 
Gaurmonee  Dossee  borrowed  from  Anundonarain 
Ghose,  on  the  last  day  for  payment  of  the  revenue, 
which  was  the  28th  of  December y  1849,  the  amount 
necessary  to  discharge  the  revenue,  viz.,  Rs.  10,817, 

YOL.  XI  .  G 1 
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1S67.        and  he  deposited  that  amount  with  the  Collector  jtist 
NuoEsDER-  before  sunset  on  that  day. 

^anosK "         The  Appellants  are  two  ol  the   sons  and  heirs  of 

_     V-  Anundonarain  Gliosey  who  is  dead,  claiming  under  a 

Kamineb     transfer  made  to  one  of  them  by  Sreemutft/  (lourmo- 

£)ossiB.      ^^^   Dossee  of  her  rights   to    and   interests  in   the 

Talookj     under     her     decree      against      Sreemutty 

Kaminee  Dossee  of  the  29th  of  March^  1853,  which 

will  be  afterwards  mentioned  ;  and  accordingly  they 

have  the  same  rights  and  powers  which  she  possessed 

as  regards   this  Talook  under  that    decree,  and   not 

further.     The  question  there  was  the  same  which  is 

raised  on  this  appeal,  viz.,  whether  the  Appellants 

were  entiled  to  a  charge  on  this  Talook^  and  to  have 

it  sold  in  its- entirety  to  pay  the  amount  of  the  money  so 

paid  to  the  Government  Collector  in  December ^  1849. 

For  the  purpose  of  determining  this  question,  it  is 

desirable  to  consider  what,  after  such   payments,  the 

rights  of  Sreemutly   Gounnome  Dossee  were  against 

Sreemutty    Kaminee   Dossee    and  tike     Talooh   itself, 

and  the  course  she  adopted. 

Considering  that  the  payment  of  the  revenue  by 
the  mortgagee  will  prevent  the  Talooh  from  being 
sold,  their  Lordships  would,  if  that  were  the  sole 
question  for  their  consideration,  find  it  difficult  to 
come  to  any  other  conclusion  than  that  the  person 
who  had  such  an  interest  in  the  Talook  as  entitled 
him  to  pay  the  revenue  due  to  the  Government, 
and  did  actually  pay  it,  was  thereby  entitled  to  a 
oharge  on  the  Talook  as  against  all  persons  interested 
therein  for  the  amount  of  the  money  so  paid.  But 
their  Lordships  are  of  opinion,  that  this  is  not  the 
form  in  which  the  q-iestion  comes  before  them,  and 
that  what  they  have  to  decide,  is  not  whether  sueh  a 
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charge  originally  existed,  or  whether  it  does  now 
subsist,  but  whether  the  Appellants  can  enforce  such 
a  eharge  in  the  present  suit.  For  this  purpose  it  is 
necessary  to  refer  to  the  steps  taken  by  Gourmonee 
Ikfssee  to  obtain  payment.  There  were  two  courses 
open  to  her:  she  might  have  instituted  a  suit  to 
enforce  the  mortgage  and  to  tack  to  the  mortgage  th« 
araount  of  the  revenue  paid  by  her  to  save  the  estate^ 
and  to  have  th-e  estate  sold  to  pay  that  amount ;  or 
she  might  proceed  under  the  ninth  section  of  Act,  No, 
1  of  1845,  She  might  probably  have  united  both 
those  objects  in  one  plaint ;  but  the  course  which  she 
did  adopt  was  to  sue  the  widow,  Kandnee  Dossee^ 
alone,  under  the  ninth  section  of  the  Act,   No.  1  of 


1845,    not 


making 


the    poraons    interested  ia  the 


reversion  after  her  decease  party-Defendants  to  that 
suit,  and  not  praying  that  the  Taloofs  in  its  entirety 
might  be  sold  to  pay  the  amount  due  to  her. 

The  plaint  docs  not  raise  any  claim  against  the 
estate  itself ;  the  claim  is  against  the  widow,  Kaminee 
Dossee^  personally.  It  states,  first,  that  the  female 
Defendant,  for  the  purpose  of  doing  away  with  tho 
mortgage  loan,  threw  the  Taloolc  into  arrears,  and 
was  endeavouring  to  have  it  sold  ;  secondly,  that  the 
female  Plaintiff,  for  the  purpose  of  protecting  her 
rights,  and  preserving  the  2'alook  from  sale,  borrowed 
the  money  from  the  father  of  the  present  Appellants 
and  caused  the  payments  to  be  made.  The  words  of 
the  plaint  which  follow  are  these: — ^<  The  female 
Plaintiff  has  paid  the  money  which  the  female  De- 
fendant ought  to  have  repaid.  The  Plaintiff  has 
frequently  called  upon  her  for  it,  but  no  payment  at 
all  is  made  up  to  this  time ; "  and,  after  stating 
the  amount,  the  plaint  proceeds  thus :  "  for  the  re- 
covcry  of  which  amount  this  suit  is  instituted  against 
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1867.        the  female  Defendant,  and  Tlaintiff  prays  that  the 

NuGBNDEB-  amount  claimed,  together  with  the  interest  thereof, 

Those''     ^uc  to  the  date  of  liquidation,  bo  paid  to  her."      The 

V'         answer  to  the  plaint  merely  contests  the  debt.     It 

K\MiNEE      contends  that  no  money  was  due  on  the  mortgage, 

BossEr.      ^^^  jIj^j  jjjjg  xvould  appear  to  be  the  case  in  a  suit 

which  had  been  instituted  by  the  Defendant  against 

the  Plaintiff,    seeking    for  an   account  against  the 

Plaintiff   as  the  Executrix  of  the  husband  of    the 

Defendant.     It  is  solely  an  answer  diret>ted  to  meet 

a  personal  claim,  and  accordingly  the  reply  is  to  the 

same  point,  and  relies  on  the  ninth  section  of  Act 

No.  1  of  year  1845.     [His  Lordship  read  the  section, 

ank  p.  244.] 

This  section  clearly  authorizes  the  personal  action, 
but  it  gives  no  remedy  against  the  land,  which  it 
leaves  to  the  then  existing  law. 

The  decree  which  was  made  in  this  suit  is,  as 
might  be  expected,  no  decree  against  the  land,  but  it 
is  a  general  decree  against  the  Defendant,  Kamin^e 
Dossee.  It  is  in  these  words : — **  Let  the  female 
Plaintiff  get  the  money  claimed  and  interest  due  from 
date  of  suit  to  day  of  payment,  and  costs,  together 
with  interest,  according  to  practice,  from  the  femalo 
Defendant.  Costs  on  the  part  of  the  female  Defen- 
dant are  charged  to  hor." 

This  decision  was  appealed  from,  and  affirmed  ; 
but  the  only  point  which  seems  to  have  been  argued 
and  decided  in  that  suit,  either  on  the  original 
hearing  or  on  the  appeal,  was  whether,  while  the 
other  suit  already  mentioned  was  pending,  for  an 
account  between  the  same  parties,  and  in  which 
Kamince  Dossee^  the  Defendant  in  this  suit,  claimed 
a  large  balance  to  bq  due  to  her  from  Gourmonec 
Dossee^  the  Plaintiff  in  the  suit,  which  is  the  founda- 
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tion  of  the  present  proceedings,  the  Plaintiff,  as  mort-        ^^^^ 
gagee,  before  the  fact  that  anything  was  due  to  her    Nlgkndkr- 
had  been  ascertained,   had  such   an  interest  in  the     ^^hobe** 
I'alook  as  entitled  her  to  pay  the  arrears  of  the  re- 
venue.    If  she  had,  it  followed  as  of  course  that  under 
the  ninth  section  of  the  Act,  No.  1  of  1845,  already 
mentioned,  she  could  recover  the  amount  in  the  suit 
in  question. 

Shortly  after  this,  Gourmonee  Dossee  assigned  the 
decree  and  all  rights  under  it  to  Girenderchunder 
Ghose^  the  son  of  Anundonarain  Ghose^  in  consi- 
deration of  the  money  lent  to  discharge  the  arrears, 
in  whose  place  subsequently  the  Appellants,  the  sons 
of  Anundonarain  Ghose^  were  substituted,  and  who 
have  all  the  rights' that  Gourmonee  Dossee  possessed. 

When  execution  was  sought  to  be  enforced  against 
Kaminee  Dossee^  by  a  sale  of  the  whole  Talook^  the 
Kespondent,  Sreemutttj  Dossee^  the  daughter  of 
Hurrololl  Mitter^  and  the  mother  of  his  two  grand- 
sons, intervened  to  prevent  the  sale  of  the  entirety, 
insisting  that  as  Kaminee  Dossee  was  a  childless 
widow,  the  son  of  Sreetnutty  Dossee^  who  was  then 
a  minor,  had. a  reversionary  interest  in  the  Talook^ 
which  could  not  be  sold  to  pay  a  personal  debt  of 
Kaminee  Dossee.  When  the  intervention  took 
place,  it  appears  that  then,  for  the  first  time,  the 
holder  of  the  decree  raised  the  claim  that  as  the 
Talook  in  its  entirety  had  been  saved  from  sale  by 
the  payment  of  the  arrears  of  the  revenue,  the  Talook 
in  its  entirety  was  liable  to  be  sold  in  order  to  obtain 
repayment  of  that  amount. 

This  question  was  brought  before  the  Principal 
Sudder  Ameeti  in  March^  1866.  Ue  was  of  opinion 
that,    under    that    decree,    the    claim  could  not  be 
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1867.        maintained.     He  refers    to  a  case,    in    the    Sadder 

NuGENDER-  Bewanny    Adawluty  a  decision  of  the    16th  of  Majj^ 

*^Guo3e"     18  U,    Rajah    Hurrendronaram    Rof/^    p.    8,    avIucU 

V-  determines  that  a  decree  against  a  Hindoo    widow 

K^Mu\EE     cannot    be    executed    against    the    estate  of  her  de- 

DojwKB.      ceased  husband,  except  when  it  is  clearly    specified 

in    the  decree    that    the    estate    is    liable     for     it. 

The   case,    when   referred   to,    fully    bears    out  this 

construction.     The     words     of     the    judgment    are 

these: — "The  decree  is  against  D  for  herself — not 

against  B  as  gunrdian  of  (7,   then  a  minor.     B  had 

only  a  life  estate  as  widow,  and  the  family  property  is 

not  liable  to  sale  for  the  personal  debts.     Whether 

this   was    originally  a  personal    debt    has    not  been 

judicially   determined.     But  the  decree  as  it  stands 

is  against  B  personally,  and  can  issue  only  against 

her  and  her  heirs.     C  is  not  her  heir,  and  the  family 

property  is  not  her  property,   nor  can  that  property 

be  held  liable  till  a  decree  be  given  for  it." 

The  •  result  of  this  decision  was,  that  the  appli- 
cation to  make  the  Talook  generally  liable  to  pay  the 
debt  was  refused,  on  the  ground  that  the  question 
could  not  be  taken  into  consideration  in  an  execution 
case,  but  that  the  question  ought  to  be  determined  in 
a  civil  action.  This  Order  was  affirmed  on  appeal. 
Shortly  after  this  the  present  Appellants  were  sub- 
stituted for  Girenderchunder  Ghose;  and  thereupon 
in  August^  1859,  the  suit  was  instituted  out  of  which 
the  present  appeal  has  arisen.  It  was  instituted  by 
Georffe  Smoult  Fagan,  who  had  been  intermediately 
appointed  Kcceiver  of  the  estate  of  Amndonarain 
Ghose,  deceased.  The  plaint  in  this  suit  is  in  the 
following  terms : — 

*'The   particulars    of    the    case   are    these:— The 


Digitized  by 


Google 


X>owisji. 


ON    IPI'EAL    FROM     THE     EAST     IND1K8.  2C3 

Pofendant,  Gourmonee  Dossee^  borrowed  a  sum  of  ^s^**?- 
money  from  the  estate  of  Anundonarain  Ghose^  Nugrndkr- 
deeeased,  to  pay  the  rent  of  Talook,  No.  109,  Turuff  ^ghoJ^ 
Kalikapore  and  others,  as  per  the  touzee  of  the  „  ^ 
CoUectorate  of  this  Zillah.  the  annual  Sudder  jumma  KAViMeB 
of  which  is  Rs.  25,730.  3^,  for  the  protection  of  her 
interest  as  mortgagee  of  the  Talook.  For  the  re- 
covery of  the  said  sum  of  money,  she  obtained  a 
decree  from  this  Court  in  suit  No.  97  of  1851,  against 
the  Defendant,  Kaminee  Dossee^  which  decree  the 
decree-holder,  Gourmonee  Dosseey  transfeiTcd  to 
Govind  Ghunder  Ghose^  the  then  Receiyer  to  the  estate 
of  Anundonarain  Ghose^  undor  a  deed  of  conveyance 
executed  on  the  I7lh  of  Fehruanj^  1855,  in  lieu  of 
the  money  due  from  her  to  the  said  estate.  When, 
consequent  on  th^  execution  of  the  decree  by  the  said 
Receiver,  a  proclamation  for  the  sale  of  the  Talook 
was  issued,  objections  were  raised  by  Sreemuttij 
BoBsee  and  the  fictitious  Putneedargj  Defendants, 
whereupon,  by  a  summary  Order  passed  on  the  18th 
of  Marchj  1856,  the  sale  of  the  Tahok  was  stayed. 
Hence  has  arisen  the  cause  of  this  suit.  I,  as  the 
present  Receiver  to  the  estate  of  Anundonarain 
GhosCj  bring  this  suit  to  recoyer  the  amount  of  the 
said  decree,  together  with  interest  and  costs  according 
to  the  scale  below  furnished." 

But  this  plaint  does  not  seek  to  obtain  a  determi- 
nation that  the  money  paid  for  the  arrears  of  the  re* 
venue  constituted  a  charge  upon  the  Talook :  all  that 
it  does  is  to  constitute  a  suit  to  recover  the  amount  of 
the  decree,  with  interest  and  costs,  and  to  have  the 
Talook  s  >ld  for  that  purpose.  The  manner  in  which 
this  is  put  by  the  Judge  of  the  Civil  Court  is,  that 
the  suit  is,  by  the  agreement  of  all  parties,  wholly 
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1867.        contingent  on  the  decree  obtained  in  the  first  suit. 
NuoexTer.  He  states  that  the  decree  "  was  not  ouo  in  restriction 

^Ghosk  *    of  the  remedies  open  to  the  Plaintiff,  so  as  to  confine 
V.         the  decree-holder  to  remedies  personal  to   Sreemutty 

Kamineb     Kaminee  Dossee  ;  she  was  in  possession  of  the  estate. 

J)ojs8«B.  The  action  was  brought  against  her  in  that  character 
and  capacity,  and  the  law  makes  the  proprietary  in- 
terest responsible  for  any  sums  advanced  to  protect  an 
interest  in  the  estate.  The  decree  being  passed  upon 
the  recitals  in  the  plaint,  that  cannot  now  be  im- 
peached upon  statements  that  no  mortgage  existed  ; 
we  must  take  the  fact  as  found,  the  case  having  gone 
to  decree  against  Kaminee  Dossee^  as  the  party  in 
possession  of  the  estate." 

The  Judge  then  proceeds,  after  showing  that  the 
action  was  one  not  merely  personal  against  Kaminee 
Dossee^  but  that  it  also  bound  her,  in  her  character 
as  possessor,  to  answer  all  the  issues  in  favour  of  the 
Plaintiff  with  costs,  as  between  the  Plaintiff  and 
Kaminee  Dossee  and  Sreemutty  Dossee.  From  this 
decree  an  appeal  was  preferred  to  the  High  Court  of 
Judicature,  when,  on  the  13th  of  December^  1862,  a 
decree  was  pronounced  reversing  the  decision  of  the 
Court  below.  It  is  important  to  observe  that  in  the 
opinion  of  the  Judges  of  the  High  Court  they  had 
not  to  decide  the  question  whether,  by  payment  of  the 
revenue  in  arrear,  the  person  who  had  such  an  interest 
in  the  Talook  as  to  entitle  her  to  pay  the  arrear,  and 
who  thereby  saved  the  Talook  from  being  sold,  did 
not  thereby  acquire  a  lien  or  charge  on  the  Talook  to 
the  extent  of  the  money  so  paid  and  interest  thereon, 
but  that  the  question  they  had  to  decide  was  simply 
and  merely  whether  that  equity  could  be  enforced  in 
a  suit  brought  under  the  provisions  of  section  9    of 
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Act,  No.  1  of  1845,  which  was  confined  to  the  object  1W7 
authorized  by  that  section,  and  which  did  not  proceed  Nugknder 
against  the  persons  who  had  an  interest  in  the  pro- 
perty in  succession  after  the  death  of  the  widow  in 
possession.  This  will  appear  plain  by  the  passage  in 
the  judgment,  which  is  to  this  effect,  viz.,  "  the  only 
point  which  we  have  to  determine  in  this  appeal  is, 
whether  as  the  decree  in  the  suit  brought  against 
Kaminee  Dossee  by  Gourmonee  Dossee  for  the  re- 
covery of  a  sum  of  money  paid  to  protect  her  own 
interests  as  mortgagee,  and  to  save  the  estate  on 
which  she  held  the  mortgage  from  sale,  though  per- 
sonal in  its  terms  against  Kaminee  Dossee^  does  or 
does  not,  under  section  9,  Act,  No.  1  of  1846,  give,  to 
use  the  Judge's  terms,  ^  to  the  decree-holder  a  statu- 
tory lien  on  the  estate.'  Where  the  case  of  first  im- 
pression, we  should  even  then  have  little  hesitation, 
looking  to  the  plain  terms  of  the  law,  which  simply 
gives  a  right  of  action  against  the  proprietors  of  the 
estate,  in  declaring  that  the  decree  in  a  suit  brought 
under  the  section  of  the  Act  above  cited  is  only  a 
personal  one,  and  gives  no  equitable  lien  on  the  estate 
to  the  decree-holder,  so  that  the  property  itself,  in  the 
hands  of  the  person  on  whose  account  the^  payment 
was  made,  or  any  purchaser  from  him,  is  liable  for 
the  amount  decreed.^' 

They  then  proceed  to  point  out  a  distinction  between 
the  case  cited  by  the  Itespondents  in  that  appeal  and 
the  present  case,  and  they  decide  that  the  decree 
against  Kaminee  Dossee  was  a  personal  one  against 
her,  and  that  consequently  the  action  of  the  Court  in 
execution  must  be  confined  to  her  interest  in  her  hus- 
band's interest  in  the  estate,  and  that  the  rights  of 
Kaminee  Dosee^s  husband  in  the  estate,   or  the  por- 
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1867.       tion  of  the  estate  upon  which  aa  equitable  lien  was 
N^^I^^J^a.  acquired,  cannot  be  brought  to  sale.     They,  therefore, 
CHUNDBR    reverse  the  decision  of  the  Court  below,  and  allow  the 
v.  appeal  of   Sreemwtty   Dossee  with   costs.     Upon  the 

KamTnee^  fullest  consideration  that  their  Lordships  have  been 
DosBEE.  able  to  give  to  this  case,  they  are  of  opinion  the 
Judges  of  the  High  Court*  came  to  a  correct  conclu- 
sion as  to  the  construction  of  section  9  of  Act,  No.  1 
of  1845,  and  that  the  decision  of  the  High  Court  wad 
correct,  and  ought  to  be  affirmed. 

They  repeat  that  it  is  not,  in  their  opinion,  the 
question  whether  the  person  who  pays  the  arrear  of 
the  revenue  does  not  acquire  thereby  a  charge  on  the 
Talook  which  he  saves  from  sale,  but  whether,  if  he 
seek  to  enforce  that  right,  he  must  not  do  so  in  a 
suit  properly  framed  for  that  purpose,  and  not  merely 
in  a  suit  which  is  confined  to  a  personal  remedy 
against  the  person  in  possession  of  the  Talook.  If 
the  person  who  so  pays  the  arrears  of  revenue  seek 
repayment  only  under  the  9th  section  of  Act,  No.  1  of 
1845,  as  against  the  person  in  possession  of  the 
Talooky  who  has  but  a  limited  interest  therein,  and 
confines  his  suit  to  that  object,  their  Lordships 
concur  with  the  opinion  of  the  High  Court  that  the 
deci'ee  so  obtained  against  the  person  in  possession 
can  only  be  made  effectual  against  the  property  of 
that  person,  including  such  interest  as  she  had  in  the 
Talook. 

That  this  was  the  character  of  the  suit  in  this  case 
originally  is  shown  by  the  pleadings  in  the  case,  and 
by  the  observation  of  the  Zillah  Judge  in  the  passage 
already  cited. 

That  the  present  suit,  in  which  this  appeal  is 
presented,  was  only  one   supplemental  to  the  original 
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suit,  and  brought  to  enforce  and  extend  the  decree        i867. 
80  obtained,  is  also  shown  by  the  consideration  of  Nogendbr- 
the  plaint  itself,  and  observations  already  cited  of     ^Qgog^ 
the  Zillah  Judge  in  pronouncing  his  decree,   which         v. 
fact  is  confirmed  by  the  observation  of  the  Judges  in     Kaminbe 
the   High  Court.     Their  Lordships  think  that   it  is     ^^«^»- 
impossible  for  them,   in  a  case   where  the  Eespon- 
dents   do   not  appear,    to   upset   a   decision   of    the 
High  Court,  which,  in  substance,  only  affirms  that 
an   action  brought   under   section  9   of   Act,  No.  1 
1845,  is  only  a  personal  action,  and  that  in  an  action, 
which   was    personal    against    Kaminee    Dossee,   as. 
the  possessor  of  the  Talookj  only  her  property  and 
her  interest  in  the  Talooh  can   be  affected,  and  that 
an  equity  which  the  Plaintiff  possessed,  and  which 
she  might    have  enforced    against   the    owners   in, 
reversion  also,  cannot  be  enforced  against  them  in 
a  suit  brought   to   extend  and    enforce  a   personal 
decree  obtained  against  the  possessor  of  the  limited, 
interest. 

Their  Lordships  wish  it  to  be  understood  that 
they  leave  unimpaired  the  general  rule  that  in  a 
suit  brought  by  a  third  person,  the  object  of  which 
is  to  recover,  or  to  charge  an  estate  of  which  a. 
Hindoo  widow  is  the  proprietress,  she  will,  as 
Defendant,  represent  and  protect  the  estate,  as  well 
in  respect  of  her  own  as  of  the  reversionary  interest. 
In  the  present  case  she  is  charged  by  the  Plaintiffs 
with  having  sought  to  destroy  the  estate  by  causing 
it  to  be  sold  for  arrears  of  revenue.  If  such  a  charge 
be  true,  the  reversioners  are  entitled  to  recoup  out 
of  her  life  profits,  the  money  which  is  advanced  ta 
avert  a  sale,  if  they  redeem,  as  they  are  entitled 
to  do,  the  actual  salvors ;  and  it  would  be  obviously 
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1867.       inequitable  for  a  person  with  such  knowledge  of  the 

NuGBNDER-  dealings  of  the  proprietress,  determining  to  salve  the 

^Ghosk*    estate,  to  seek  indirectly  its  destruction  by  a  sale  of 

V'         the  whole  estate  under  an  ordinary  execution,  with- 
Srvbmutt7 
Kamineb     out  giving  the  reversioners  the  means  of  protecting 

DoBBBB.     ^j^^jjj.   interests,  by   making   them   parties   to  a   suit 

the  object  of  which,  by  a  mortgagee  who  advances, 

to  save  the  estate,  should  properly  be   to  have  aa 

additional  charge  declared  in  his  favour  on  it,  subject 

to  redemption,  and  in   default   only   of   redemption 

seeking  a  sale. 

Their   Lordships,    therefore,    will   humbly    advise 

Her  Majesty  that  the  appeal  ought  to  be  dismissed. 


Seetxjl  PershaI)    -         -         -         -     Appellant y 

AND 
MuShUMAT   DOOLHIN    B^DAM    KON-      I      r>  j     i    m 

WUR  and  others      .         -         -    J    T^^^pondenh* 

On  appeal  from  the  II iff h  Court  of  Judicature  at 
Fort  William^  Benffal. 

^v\  *ift67^  XHIS  suit  was  brought  by  the  Appellant  to  recover, 

s-.;^^/-^^     first,  the  sum  of  Es.  2,09,978.  15.  8,  which  amount 

sanr^timrr"  Comprised  the  sum  of  Es.  1,98,000  for  principal  and 

Plaintiffwho  interest,  alleged  to  be   due  under  a  Kistbundy^  or 

B6tS  up  ft 

Mookterna-  *  Present : — Members  of  the  Judicial  Committee^  The  Master 

Cjto'^vJ*^  of  the  EoUs  (The  Right  Hon.Lord  RomiUy),  the  Right  Hon.Sir 
been  executed  James  William  Colvile,  and  the  Right  Hon.  Sir  Richard  Torin 
^dow!  ap^  Kindersley. 

pointing  a  Aisessor : — ^The  Right  Hon.  Sir  Lawrence  Peel. 

Mookter  to  do 

certain-  acts  on  her  behalf,  should  establish  such  instrument  by  strict 
legal  proof  of  its  due  ezeoution.  The  absence  of  such  proof  is  not  com- 
pensated by  any  le^timate  conclusions  to  be  drawn  froxa  the  other  facts 
and  circumistances  m  the  case. 
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instalment  Bond,  said  to  have  been  executed  by  one 
of  the  Respondents,  Hazaree  Lall^  as  the  Mookter 
of  the  principal  Respondent,  Musaumat  Doolhin 
Badam  Konwur^  under  and  alleged  Mookternamahj 
or  power  of  Attorney,  dated  the  13th  of  March^ 
1861  ;  and  secondly,  to  recover  the  further  sum  of 
Rs.  11,978-  15.  8  as  principal  and  interest  for  moneys 
said  to  have  been  advanced  by  the  Appellant  on  account 
of  Government  revenue  to  save  from  sale  the  Talooky 
Booppoor^  in  possession  of  the  principal  Respondent, 
a  Hindoo  widow. 

The  question  in  the  suit  was  one  of  fact ;  depend- 
ing on  the  evidence  as  to  the  due  execution  of  a 
Mookternamahj  alleged  to  have  been  executed  by  the 
Respondent,  a  Purdah  nushen  (secluded  in  the  Zenana)y 
of  the  existence  of  which  it  was  insisted  on  behalf 
of  the  Respondent  that  she  knew  nothing,  or  of 
the  Kistbundf/y  or  certain  other  transactions,  alleged 
to  have  been  executed  by  the  Mookter^  under  such 
power  of  Attorney.  Mr.  Tucker^  the  Judge  of  the 
Civil  Court  of  Shahabad^  before  whom  the  case 
was  heard,  made  a  decree  in  favour  of  the  Appel- 
lant. In  the  judgment  Mr.  Tucker  stated,  that, 
although  he  was  of  opinion  that  there  was  a  de- 
ficiency of  strict  legal  proof  of  the  Mookternamahj 
if  such  document  stood  alone,  yet  he  considered  that 
that  deficiency  of  proof  was  owing  to  the  conduct 
of  the  principal  Respondent;  that  the  other  docu- 
mentary evidence  in  the  suit  substantiated  the  justice, 
of  the-  Appellant's  claim,  which  was  inconsistent  with 
the  defence  set  up  by  the  principal  Respondent. 
Upon  appeal  the  High  Court  of  Judicature,  consist- 
ing of  Messrs.  H.  T.  Raikes  and  W.  S.  Seton  Karr^ 
reversed  the  decree  of  the  Court  of  first  instance  on, 
the  ground  that  the  alleged  execution  of  the  Mookr 
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^^^3l^     ternamah  and  instalment  Bond  by  the  principal  Re- 

Sbetdl     spondent  was  not  legally  proved,  and  they  were  of 

BBSHAD    opiuion  tliat  the  absence  of  that  legal  proof  was  not 

DooLHw^  compensated  by  any  legitimate  inferences  arising  out 

Badam      of  other  parts  of  the  case.     Hence  this  appeal. 

oNwuR.         rpjj^  appeal,  which  was  confined  to  the  question  of 

fact,  namely,  the  genuineness  of  the  Mookternamahy 

was  argued  by 

Sir  R,  Palmer^  Q.C.,   and  Mr.   Pontifex^  for  the. 

Appellant,  and 
Mr.  Leith^  for  the  first  Respondent. 

Their  Lordships'  judgment  was  delivered  by 
The  Right  Hon.  Lord  Romilly  : — 

17th  July.,  This  is  an  appeal  from  a  decree  of  the  High  Court 
^^  of  Judicature  at  Galcutta^  which  reversed  the  deci- 
sion of  the  Civil  Court  of  Shahabad.  The  questioa 
to  be  decided  in  this  case  is  the  validity  or  invalidity 
of  a  Mookternamahj  appearing  to  have  been  executed 
by  the  Respondent  in  favour  of  Hazaree  LalL  The 
case,  as  stated  by  the  Appellant,  is  to  this  effect : — 

Five  brothers,  of  the  name  of  Pershad  Singh^  had 
been  owners  of  a  Talook  in  the  Zillah  of  Shahabady 
called  Talook^  Rooppoor.  One  of  them,  Kalee  Per- 
shad Stnffh,  died,  leaving  surviving  him  the  Respon- 
dent, Mussumat  Doolhin  Badam  KonwuTy  his  widow. 

Kishen  Pershad  Singh^  one  of  the  surviving 
brothers,  was  the  manager. 

The  Rajah  of  DoomraOy  who  was  connected  with 
the  family,  the  Respondent  being  his  sister-in-law, 
obtained  a  decree  against  the  co-sharers  in  the 
Talook  for  money  borrowed  from  him  by  Kishen 
Pershad  Singh  to  pay  the  revenue  in  arrear.  This 
decree  bore  date  the  23rd  of  Deceniber^  1852.    Before 
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i860  the  Appellant,  Seetul  Pershad^  had  'obtained  a 
decree  in  like  manner  against  the  co-shares  of  the 
TalooJcy  and  another  creditor,  named  Ram  Pertah 
Sififfkj  had  obtained  a  third  decree.  No  steps  were 
taken  to  enforce  these  decrees  until  1860.  In  the 
early  part  of  that  year  the  Rajah  of  Doomrao 
obtained  an  order  for  the  sale  of  the  Talook  to  satisfy 
his  decree ;  but  prior  to  the  sale  he  purchased  the 
two  other  decrees  obtained  against  the  co-sharers  of 
the  Talook. 

The  Tuhok  was  sold  on  the  2nd  of  July^  1860, 
and  the  Rajah  of  Doomrao  was  the  purchaser,  at 
the  sum  of  Es.  64,000.  Thereupon  the  Appellant 
alleges  that  an  agreement  took  place  between  the 
Respondent,  Badam  Konwur^  and  the  Rajah  of 
DoomraOj  by  which  she  was  to  be  put  into  possession 
of  the  Talook  in  the  following  manner,  viz : — That 
the  Respondent,  Badam  KonwuVy  was  to  execute  the 
Mooktemamah  in  question,  appointing  Hazaree  Lall, 
who  was  a  servant  of  hers,  her  Mookter^  to  borrow 
Rs.  180,000  from  the  Appellant,  to  be  paid  to  the 
Rajah  of  Doomrao ;  that  thereupon  the  Rajah  was 
to  execute  an  Utlanarnah  of  the  Talook  in  favour  of 
the  Respondent;  that  then  Hazaree  Lall  was  to 
execute  a  Kisthundy^  or  instalment  Bond,  on  the 
part  of  the  Respondent,  and  to  deliver  this  to  Seetul 
Pershadj  the  Appellant ;  and,  finally,  that  a  farming 
Potiahy  on  the  part  of  the  Respondent,  was  to  be 
executed  in  favour  of  Mussumat  Doolhin  Champa 
Konwur^  at  a  rent  of  Rs.  19,000  per  annum  for 
forty-six  years,  of  which  rent  Rs.  14,725  were  to  be 
applied  in  payment  of  the  Government  revenue,  and 
Rs.  4,000  for  the  liquidation  of  the  principal  amount 
of  the  instalment  debt.     The  total  amount  of  this  is 
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18C7.       Rs.  18,725,  which  would  leave  a  balance  of  Rs.  275 

s^EETUL     for  the  Respondent. 

PEH8IIAD         rjij^g  Appellant    further  alleges,     that    upon    this 
MussuMAT   arrangement  beinoj  come  to,  and   for  the   purpose  of 

Badam  carrying  it  into  execution,  the  three  instruments 
KoNwuR.  ^Q^Q  executed,  \iz.,  the  gift  of  the  Talook  to  the 
Respondent,  the  widow ;  the  lease  to  the  Respondent, 
Champa  Koniour ;  and  the  Kisfbundff^  or  instalment 
Bond,  in  favour  of  the  Appellant ;  and  that  the  amount 
of  Rs.  180,000  was  paid  to  the  Rajah  of  Doomrao, 
or  the  amount  was  accounted  for  to  him,  by  Seetul 
Pershad,  who  acted  as  a  general  Banker,  and  was 
also  the  Treasurer  of  the  Rajah  of  Doomrao. 

The  Appellant  further  alleges,  that  Champa 
Konwurj  the  lessee,  entered  into  possession  of  the 
Talookj  paid  the  first  monthly  instalment  to  the 
Appellant,  but  paid  nothing  more ;  thereupon  the 
Appellant  paid  the  Government  revenue,  and  insti- 
tuted this  suit  to  recover  against  the  Respondent  the 
sum  ofRs.  l&8,000for  principal  and  interest  on  the 
debt  due  to  him,  and  also  the  amount  paid  by  him 
for  Government  revenue,  with  interest.  Such  is  the 
account  of  the  ransaction  given  by  the  Appellant, 
and  sought  to  be  established  by  the  evidence  pro- 
duced. The  Respondent  denied  that  she  ever 
granted  or  executed  any  Mookternamah  to  Hazaree 
Lallj  or  to  any  other  person.  Whether  she  had  or 
had  not  executed  this  Mookiernamah  was  the  first 
and,  indeed,  the  only  material  issue  settled  for  adju- 
dication in  this  case. 

In  support  of  the  Appellant^s  case,  the  instrument 
itself  was  produced,  purporting  to  be  signed  by  the 
Respondent,  and  to  be  attested  by  three  witnesses, 
Bbojawun     Singh^    Rooghoonath    Singh^     and   Baioo 
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Ilurrechurchurn  Singh^  and  to  bo  signed,  sealed,  and 
registered  by  the  Kazi  of  Chainpoor.  The  Appel- 
lant called,  as  a  witness,  the  Kazi  himself,  from 
whose  deposition  it  appears  that  the  instrument  was 
bi-ought  to  him  by  Ilurrechurchurn  Singhy  ready 
executed,  and  attested  by  Bhojaiviin  Singh  and 
Rooghoonath  Singh^  both  of  whom  accompanied  him 
on  that  occasion.  The  Kazi  deposes  that  Ilurre- 
ehurchurn  Singh  told  him  the  reasons  why  the 
instrument  had  been  executed  by  the  Respondent ; 
but  he  does  not  state  that  Ilurrechurchurn  Singh,  of 
cither  of  the  two  witnesses  who  had  then  attested  it, 
represented  that  ho  had  beon  present  at  the  execu- 
tion of  it.  The  Kazi  further  deposes  that  he  knew 
Ilurrechurchurn  Singh  of  old,  and,  therefore,  he 
caused  his  attestation  on  the  Moohternamah  to  bo 
made  in  his  (the  KazVs)  presence.  Ilurrechurchurn 
Singh,  on  whoso  representation  the  Kazi  seems  to 
have  relied  in  registering  the  instrument,  was  not 
produced  as  a  witness  in  the  cause.  The  Appellant 
alleged  that  he  was  kept  out  of  the  way  intentionally 
to  defeat  his  (the  Appellant's)  claim,  but  no  evidence 
was  adduced  in  support  of  that  allegation.  Bhojawun 
Shigh,  one  of  the  witnesses  to  the  instrument,  was 
summoned  as  a  witness  by  the  Appellant ;  and  a 
person  answering  to  that  name  appeared  before  tho 
Civil  Court ;  but  he  declared  that  he  was  unable  to 
read  or  write,  and  that  he  knew  nothing  about  the 
MooJdernamah.  This  person  having  been  confronted 
with  the  Kazi,  the  Kazi  declared  that  he  was  not 
the  witness  who  had  appeared  before  him.  The  real 
witness,  Bhojawun  Singh,  was  not  produced. 

Tho  remaining  witness,  Rooghoonath  Singh,  stated 
that  he  could  not  read  or  writo,  and  denied  that  he 
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1867.       tad  attested  any  Moohternamah.     Steps  wore  taken 
Srrtul      to  confront  the  Kad  with  this  witness,   for  the  pur- 
Peiwhad     p^g^  ^f  identifying  him,   but  without  success.     The 
MUSSUMA.T    Appellant  says    that    the   witness   had   absconded  to 
Badam      avoid  identification.     Neither  the  Appellant  nor  the 
Eespondent  produced  or  examined  Ilaziree  Lall^  the 
supposed    Moo/cfer,     The    Appellant   states   that    be 
made  every  effort  to  do  so,  but  ineffectually,  and  he 
suggests  that  Ilazaree  Lall  was  kept  out  of  the  way 
by   the   Respondent,    whose  servant   ho  was.     It  i» 
^ated  in  the  judgment  in  the  Iligh  Court  of  Judi- 
cature, that  he  was  forthcoming  after  the  decision  of 
the  case  in  the  Civil  Court,  but  no  attempt  was  made 
on  either  side  to  produce  him  for  examination  when 
the  case  was  heard  on  appeal. 

In  the  circumstances  above  stated,  the  Judge  in 
the  Civil  Court  disregarded  the  absence  of  legal  proof 
of  the  execution  of  the  MooJctcrnamah  by  the  Re- 
spondent, and  considering  that  the  rest  of  tho 
evidence  afforded  the  strongest  presumption  of  its 
genuineness,  gave  a  decree  in  full  to  the  Appellant* 
On  appeal  to  the  High  Court  of  Judicature  this 
judgment  was  reversed,  the  Court  finding  that  the 
execution  of  tho  Moohternamah  was  not  proved, 
and  that  the  absence  of  legal  proof  was  not  com- 
pensated by  any  legitimate  inference  arising  out  of, 
or  by  any  facts  disclosed  by,  the  other  parts  of  the 
case. 

With  this  opinion  their  Lordships  concur.  They 
agree  with  the  learned  Judges  of  the  High  Court  in 
considering  the  whole  of  the  transactions  relative  to 
the  sale  and  subsequent  gift  of  the  Talooky  in  respect 
of  which  the  loan  was  incurred,  as  transactions  of  a 
Tery  questionable  character. 
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Tho  claim  is  made  for  2  lacks  and  Rs.  0,978 ;  this 
amount  includes  tho  payments  of  the  Government 
revenue,  yet  tho  property  was  sold  by  auction  for 
Rs.  04,000.  Tho  Judge  in  the  Civil  Court  con- 
sidered the  discrepancy  in  value  between  Rs.  Ci,000, 
the  amount  of  sale,  and  the  Rs.  1,80,000,  the  amount 
of  the  loan,  as  evidence  thnt  the  sale  was  collusive  ; 
but  their  Lordships  see  no  reason  to  assume  that  one 
8um  more  than  tho  other  represents  the  real  value  of 
the  Taloolc.  The  Judges  of  the  High  Court  con- 
sidered all  this  a  mere  paper  transaction,  without  any 
real  transfer  of  property.  The  following  circum- 
stances in  the  case  may  be  refcn-ed  to  as  confirming 
this  view.  The  decree  of  the  Civil  Judge  in  favour 
of  Scetul  Pershad  includes  the  payment  of  tho 
Government  revenue,  but  the  receipts  produced  are 
given  in  the  name  of  Kuhen  Fershad  Singh^  the 
Manager  of  the  co-sharers.  It  appears  that  no  change 
of  name  has  taken  place  in  the  Collector's  Books,  and 
thdX  Kishcn  Fershad  Singh  remains  now,  •as  he  has 
heretofore  been,  the  person  liable  to  pay  the  Govern- 
ment revenue,  and  to  whom  tho  receipts  for  payment 
are  given.  This  circumstance  affects  seriously  tho 
argument  on  which  the  Appellant  mainly  relied,  viz., 
the  fact  that  the  Respondent  is  in  the  possession  of 
the  estate,  and  that  this  is  not  disputed  by  her ;  but 
if  this  possession  is  merely  nominal,  it  is  consistent 
with  the  view  taken  by  tho  High  Court,  that  tho 
whole  matter  is  nothing  more  than  a  paper  trans- 
action, while  the  actual  bond  fide  possession  of  the 
Respondent  is  inconsistent  with  tho  absence  of  any 
change  of  name  in  the  Books  of  tho  Collector,  and 
with  the  Government  revenue  being  still  paid  by 
Kiahcn  Fcnhad  Singh. 
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In  addition  to  this,  the  decree  taken  by  consent  in 
1852  ;  the  purchase  of  the  'other  decrees,  one  from 
the  Appellant  and  the  other  from  a  stranger ;  the 
delay  in  enforcing  them ;  the  circumstance  that 
Uasaree  Lull  was  the  Mookter  of  Kishen  Perskad 
Sinffhj  and  of  all  the  co- sharers;  that  the  Eespondent, 
as  well  as  Champa  Komvury  the  person  to  whom  the 
lease  of  the  Talook  is  granted,  are  ladies  secluded  in 
the  Zenana^  and  never  appearing  in  public, — all  arc 
circumstances  which  cast  a  grave  suspicion  on  the 
case,  and  tend  to  support  the  suggestion  of  the 
learned  Counsel  for  the  Eespondent,  which  also  seems 
to  have  been  adopted  by  the  Judges  of  the  High 
Court,  viz.  :  that  the  whole  transaction  was  a  scheme 
concocted  between  the  Rajah  of  Doomrao  and  Kishen 
Pershad  Singh^  to  whom  ho  was  allied  by  marriage, 
to  make  it  appear  that  the  estate  had  been  bought  by 
the  Rajah^  and  that  it  did  not  belong  to  the  Pershad 
Singh  family,  while  the  real  ownership  and  posses- 
sion were  "to  remain  unaltered. 

The  3Ioo]ilernft?iHih  itself  is  taken  to  bo  registered 
by  the  Kazi  and  not  by  the  English  Resident  at 
Agrafes  the  other  deeds  were.  The  witnesses  to 
the  instrument  itself  are  three ;  two  of  them  arc 
unable  to  sign  their  own  names,  and,  therefore,  their 
attestation  is  worth  next  to  nothing;  the  third, 
liaboo  llurrcchurchuni  Singh^  only  signed  the  in- 
strument at  the  request  of  the  Kazi^  and  does  not 
pretend  to  have  been  present  when  the  Respondent 
signed.  In  truth,  there  is  no  attempt  whatever  to 
prove  the  signature  of  the  Respondent  herself  by  any 
one  present  at  the  time  of  such  signature. 

On  the  review  of  all  the  circumstances  of  the  case, 
their  Lordt^hips   concur  in  the   opinion  expressed  by 
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the  Judges  of  the  High  Court  of  Judicature,  that 
there  is  no  legal  proof  of  the  execution  of  the 
Mookternmnah^  and  that  the  absence  of  such  proof 
is  not  compensated  by  any  legitimate  inferences  to  be 
drawn  from  the  other  facts  disclosed  in  this  case. 
Their  Lordships  will,  therefore,  humbly  advise  Her 
Majesty  to  dismiss  the  appeal,  with  costs. 


1867. 

Sketul 
Pershad 

V, 

Muss  U  MAT 

Bool  H  IN 
Badam 


Lalla  Narain  Doss 


Appellant^ 


AND 


The  estate  of  the  Ex-King  of  Delh!\ 

(in  possession  of  the  Government  >    Respondent 
of  India.         -         -         -         -    ) 


On  appeal  from  the  Court  of  the  Judicial  Oomniis- 
sioner  of  the  Punjaub, 

X  HE  Appellant  in  this  case  was  a  Banker,  carrying 
on  business  at  Delhi^  and  brought  the  present  suit  to 
establish  his  claim  for  principal  and  interest  due  on 


lOtli  July, 
1867. 


ByanOixler 
of  the  Gover- 
nor-General 
of  India  in 
Council,  dated 
the  21st 
February^ 
1860,  claims 
of  loyal  sub- 
jects of  the 
British  Go- 
vernment 
amiinst  the  Ex-King  of  Delhi^  or  his  estate,  were  to  be  heard  and 
adjudicated  upon  by  the  ordinary  judicial  Tribunals  of  the  British  Go- 
vernment, with  the  view  of  the  Government  eventually  paying  such 
claims  as  might  be  proved,  out  of  his  estate  in  posession. 

Under  this  Order,  where  a  claim  was  made  and  was  justly  and  fairly 
substantiated  against  the  Ex-King  in  the  investigation  lofore  the  Judi- 
cial Commissioner,  held  that  such  claim  ought  to  have  been  allowcil 


*  Present  t  Members  of  the  Judicial  Committee — The  Right  Hon. 
Lord  Cairn8,tlie  Ilight  Hon.  Sir  JamesWilliamCol vile, the  Eight 
Hon.  Sir  Edward  Yaughan  Williams,  and  the  Bight  Hon.  Sir 
Bichard  Torin  Kindersley. 

Assessor, — The  Bight  Hon.  Sir  Lawrence  PeeU 
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1867.       a  Bond  for  Rs.   35,882  10a.,  executed  by  the  Ex- 

Lalla       King  of  Delhi  in  favour  of  the  Appellant's  fallier, 

Narain  Doss    n^jjy'^^  Mull,  otherwise   Ramjee  DosSj  on  account  of 

The  KfjTATB  certain  money  transactions  between  the  Ex-Kinar  of 

OF  THE  r^  .  1  1 

Ex-KiNo  OF  Delhi  and  the  Appellant's  father. 

BLHi.  rpj^^  g^^-^  ^y^g  brought   under  an  Order  by   the 

Governor-General  of  India  in  Council,  of  the  2 1st  of 
February^  i860,  which  directed  all  claims  of  royal 
subjects  of  the  British  Government  against  the  Ex- 
King,  or  his  estate,  to  be  heard  and  adjudicated 
by  the  ordinary  judicial  Tribunals  of  the  British 
Government,  with  the  object  of  the  Government 
eventually  paying  such  claims  as  might  be  proved 
out  of  his  estate  in  their  possession. 

In  1858,  after  the  mutiny  had  been  put  down  and 
order  established,  the  Governor-General  in  India  in 
Council  placed  the  Delhi  territory  (except  a  small 
portion)  under  the  administration  of  the  Chief  Com- 
missioner of  the  Punjauby  then  a  nou-Regulatiou 
Province  of  British  India.  In  consequence,  Reg.  V. 
of  1832,  which  had  previously  annexed  the  Delhi 
territory  to  the  jurisdiction  of  the  Courts  of  the 
North-AVestern  Provinces  at  Affra^  was  i^epealed  by 
Act,  No.  XXXVIII.  of  185t^. 

The  facts  of  the  case  were  as  follows  : — 
Previous   to    the  year   1810,   Muhomed   Bahadoor 
Shawy  the  Ex-King  of  Del/u\  resided  as  a  State  pen- 
sioner in  his  Palace  within  the  fort  of  Dclhi^  and  he 

irrespective  of  technical  difficiiltios  which  might  have  attondwl  legal  pro- 
ceodings  against  th^Ex-King  to  recover  the  debt  during  hisSoveroignty. 

Government, in  cases  in  which  it  has  taken  upon  itself  to  provide  pay- 
ments of  debts  claimed  against  the  estate  of  the  Ex- King,  when  such 
claims  are  barred  by  Bcgulation  or  Act,  is  entitled  to  the  benefit  of  the 
rule  of  limitation  barring  the  claim,  but 

Semhle — The  Eegulations  of  Limitation  do  not  apply  in  the  circum- 
stances of  tho  position  of  the  Ex-Kiug,  where  a  suitor  had  been  denied 
juaLic©  under  a  plea  of  jurisdiction  and  exemption. 
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continued  to  reside  there  until  ]he  was  removed  as  a        ^sgt. 
Prisoner  by  the  British:^' Government,  when  his  pro-       Luxa 
perty,  real  and  personal,  including  his  private*  estate,      ^^**%^  ^^^ 
was  seized  and  appropriated  by  the  Government.  ^"^  kstate 

Itamjee  Miilly  the  father  of  the  Appellatit,  resided  in  Ex-King  of 
Delhiy  and  carried  on[^1he  business  of  a  Banker  there, 
in  which  character  he  had  money  transactions  with  tho 
Ex-King.  On  the  10th  of  Aprily  18-10,  an  account  was 
taken,  and  there  was  then  found  due  and  owing  from 
the  Ex -King  to  Bavijee  Mull  in  respect  of  some  such 
transactions,  including  both  principal  and  interest, 
the  sum  of.  Es.  29,982  Sa.^v  The  Ex-King,  being  in 
\jiant  of  more  money,'and  being  desirous  of  raising  it 
by  a  loan,  applied  to  Bamjee  Mull  to  advance  and 
lend  to  him  the  further  sum  of  Rs.  ]6,900  5a.  lOp. ; 
and  at  the  same  time]  agreed,  if  he  would  do  so,  to 
give  him  a  Bond,  to  secure  the  repayment,  with 
interest,  not  only  of  that  sum  ^but  also  the  balance 
of  the  previous  account  then  due  as  aforesaid.  The 
Ex-King  also  agreed  to  give  to  Ramjee  Mully  by  way 
of  collateral  security,  an  Order  of  Colonel  Skinnerj 
since  deceased,  and  then  the  lessee  of  certain  lands 
held  by  him  of  the  Ex-King,  to  pay  by  instalments, 
out  of  ^he  rent  of  his  Jaghire^  the  money  to  be  lent  and 
secured  by  the  Bond.  Ramjee  Mull  assented  to  this ; 
and  accordingly  advanced  to  the  Ex-King,  on  the 
15tli  oi  April,  1840,  the  sum  ofRs.  5,900  5a.  lOp. 
The  Bond  in  question  was  then  written  out,  by 
Bewan  Dhoonkul  Singh,  the  confidential  Minister  of 
the  Ex-King,  and  sealed  by  the  latter,  and  delivered 
to  Bamjee  Mull,  on  payment  of  this  amount. 

Bamjee  Mull,  during  his  lifetime — and  after  his 
death  the  Appellant,  up  to  the  year  1850 — ^received 
annually  from  Colonel  Skinner,  the  lessee  mentioned 
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1867.        in  the  Bond,    sums  of  money,  varying  in  amount,  ia 

LvLLA       part  payment   of   the  loan ;   but  the  whole   of   the 

narain  Doss  pj.jjjgjpjj|   moueys  socured  by  the   Bond,  as   well   as 

The  estate  arrears  of  interest,  remained  due  to  the   Appellant  in 

OF  TUB  '  *  *^ 

Ex-KiNQOF  the  year  1850.  In  that  year  the  Ex-King  applied  to 
D£Lui.  jj^^  Appellant  to  make  him  another  advance  and  loan 
of  money,  which  the  Appellant  refused  to  do,  on  the 
ground  that  he  had  not  been  repaid  the  former  loan. 
It  appeared  that  the  Ex-King  resented  this  refusal, 
and  accordingly,  at  the  last-mentioned  date,  issued 
an  Order  to  Colonel  Skinner  not  to  pay  any  more 
money  to  the  Appellant,  which  Order  was  complied 
with.  The  Appellant  then  petitioned  the  Ex-King  to 
pay  him  the  whole  amount  then  due  under  the  Bond, 
but  without  any  success. 

In  the  year  1852  it  appeared  there  was  remaining 
due  in  respect  of  the  d^bt  the  sum  of  Eg.  36,000 
for  principal  and  interest ;  when  the  Appellant 
brought  a  suit  against  the  Ex-King,  to  recover  the 
same,  before  Mr.  Morgan^  the  Civil  Judge  of 
Delhi.  This  suit  was,  however,  thrown  out  on  its 
being  proved  that  the  Ex-King  had  contracted  the 
debt  within  the  Palace  and  Fort.  On  that  gi'ound 
the  Judge  held  that  he  was  not  amenable  to  the 
Court's  jurisdiction,  the  Fort  being  considered  and 
treated  by  the  Court  as  if  it  had  been  a  Foreign 
State. 

The  Appellant  was  unable  to  obtain  any  further 
payment  from  the  Ex-King  in  respect  of  the  Bond, 
and  the  whole  of  the  principal  and  considerable 
accumulations  of  interest  remained  unpaid  when  the 
mutiny  broke  out.  The  Appellant's  property,  papers, 
and  securities  for  money  were  all  then  plundered 
and  carried  off  by  the  rebels  and  mutineers,  and  his 
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accounts  and  Books,  in  which  were  entries  of  the       i®^'- 
moneys  received  by  him  on  account  of  interest,  were      Lalla 
all  cither  lost  or  destroyed  during  the  mutiny,  and  in  ^^^^^^  ^^^ 
the  disturbances  in  Delhi.     On  the  establishment  of  ^^^  estatb 

OF  TUB 

the  British  power  part  of  the  Appellant's  property  Ex-Kino  of 
was  recovered  by  the  Prize  Agent,  Captain  Law^ 
by  whom,  on  the  Appellant's  loyalty  to  the  British 
Government  having  been  proved,  the  Bond  in  ques- 
tion was  restored.  Afterwards  the  Governor- General 
of  India  in  Council  seized  and  appropriated  the  pro- 
perty of  the  Ex-King,  and  published,  in  1 860,  the 
before-mentioned  Order,  authorizing  all  claims  of 
loyal  British  subjects  against  the  Ex-King  to  bo 
heard  and  adjudicated  upon  by  the  ordinary  judicial 
Tribunals  of  the  country* 

On  the  publication  of  this  Order,  the  Appellant 
lodged    a  petition  of  claim,   which  stated   that  the 
claim  was  made  against  the  estate  of  the  Ex-King  of 
Delhi^  for  money  lent  to  him,  amounting,  prinicipaland 
interest,  to  the  aggregate  sum  of  Rs.  80,8^4  13a.  3p., 
calculated  up  to  the   3rd  of  February ^   1860  ;   that 
the  Plaintiff  held    a  Bond,    signed  and    sealed  by 
the    Ex-King,  and  bearing    the  signature    of    Mr. 
Morgan,  the   Judge  of  Delhi^   before  whom  he  had 
brought  the  suit  on  the  Bond ;  that  for  some  years 
the    Appellant    had    received  payments  on  account 
of   interest  from  Colonel  Skinner  on  behalf  of  the 
Ex-King;  that  he  claimed  payment,   not  from  the 
pension,    but  from    the  private    estate  of  the  Ex- 
King,  which  then  yielded  an  annual  revenue  of  about 
two  lacks  of  rupees ;  and   the  Appellant  submitted 
that,  as  a  lawful  creditor  of  the  Ex-King,  ho  was 
entitled  to  have  his  claim  satisfied  out  of  that  estate. 
The  petition  then  prayed  that  the  claim  mi^ht  be 

VOL.  XI.  J  1  . 
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1867.       investigated,  as  direoted  by  the  late  Lieutonant-Go- 

Lalla      vernor  of  the  Piinjauby   and  the  amount  due  paid  to 

Nabai^n  Dosa  ^j^^  Appellant ;  and  he  submitted  that  in  so  paying 

The  kstate  j^q^  the  Government  would  incur  no  loss,   because 

OF  TOE  ,  ^.  ' 

Ex-KiNG  OF  the  private  estate  of  the  Ex-King  was  more  than 
^''"^'     sufficient  to  meet  all  lawful  claims  against  him. 

The  Appellant  filed  a  letter  in  Court,  as  supple- 
mentary to  his  petition,  correcting  the  former  ac- 
count, which  set  forth  the  principal  points  in  his 
case  which  he  relied  on.  First,  that  the  Bond 
which  ho  submitted  bore  the  seal  of  the  Ex- King  ; 
secondly,  tliat  it  bore  the  signature  of  Mr.  Morgan^ 
late  Civil  and  Sessions  Judge  of  Delhi^  before  whom 
he  instituted  a  claim,  under  the  Bond,  of  Rs.  36,000 
against  the  Ex-King ;  and  thirdly,  that  it  bore  the 
signature  of  the  Stamp  Officer  by  whom  it  was 
stamped  previous  to  being  admitted  in  Court  as  a 
legal  document. 

The  account  last  mentioned  showed  a  balance  of 
Es.  75,258  13a.  3p.,  of  which  Rs.  30,000  was  claimed 
as  principal,  instead  of  Ri^i.  80,824  13a.  3p.  men- 
tioned in  the  petition  of  claim,  as  duo  to  the  Plaintif¥ 
from  the  estate  of  the  Ex-King  on  21st  of  f/w/y, 
1860. 

The'  Appellant  was  personally  examined  on  oath 
by  the  Assistant-Commissioner,  Z.  Berkeley^  Esq., 
in  support  of  his  claim,  when,  after  deposing  to 
the  amount  due  and  owing  to  him,  he  deposed 
to  the  fact  that  all  his  papers  and  Books  were 
lost  in  the  mutiny,  but  that  he  had  recovered  the 
Bond  from  Captain  Lajv  in  manner  aforesaid.  He 
filed  the  Bond  and  examined  six  witnesses.  The  two 
first  were  his  own  Gomastahs^  who  had  been  long 
employed  in  his  banking  business.      These  witnesses 
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proved   the   transaction  relating  to    the  Bond ;    the        ^^^7. 

consideration   for  the  same ;   the  Order  of   the  Ex-       Lalla 

King    on    Colonel    Slciuner^    and  as  to  tlio    receipt     '^^'^^v. 

thereunder  by  Ramjee  Mull  and  the  Appellant  of  not  ^''^  estatb 

more  than  Es.    31,000  or  Es*  32,000  on  account  of  Ex-Ki^g  op 

the  interest  aforesaid  ;  and  lastly,  the  suit  brought  ou         ^^^*^' 

the  Bond  in  1852,  to  recover  the  sum  of  Es.  36,000 

then   due   to    the   Appellant  under  the  same.     The 

second  of  these  witnesses  proved  that  he  had  entered 

in  the  accounts,  in  the  course   of  his  duty  as  such 

Gumastahy  in   the  Bank,    whatever  sums  of   money 

had  been  received  on  account  of  such  interest;  and 

that  all  these  accounts,  and  the  Books   of   account, 

had  been  destroyed    during   the    mutiny.     The   two 

next   of  the   witnesses   were   persons  who  had  been 

employed    in    the    office    of    Colonel   Skinner^    then 

deceased;    and    they    proved    that    instalments     of 

different   amounts  were  paid,  under    the  Ex-King's 

Order,  by  the   late   Colonel  Skinner  to  Ramjee  Mull^ 

and  after  his'dcath  to  this  Appellant,  up  to  the  j^ear 

1850,  and  to  an  aggregate  amount  of  about  Es.  30,000 

or   Es.    31,000,    on    account   of   interest,    but   that 

nothing  had  been  paid  on  account   of  principal ;    and 

that   the   Ex-King  had    subsequently    sent    another 

Order  to   Colonel  Skinner^  prohibiting  the  payment 

of  any  more  instalments,  because   His  Majesty  had 

asked    the    Appellant    to    lend    him    more    money 

and  had   been   refused.     The    remaining    witnesses 

were  the  Eecord-keeper  of  the  Judge's  office,'  and  the 

Serkhtadar  of  the  same  office,  who  proved  that  the 

first  suit  was  brought  by  the  Appellant  against  the 

Ex-King   in   the   Court   of  the    Judge  of  Delln^  in 

1852. 

On  the   8th   of    December^    18G2,  the   Assistant- 
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1M7.  Commissioner   delivered   judgment    in    the    suit,  in 

Lalla  which,  after  stating  the  principal  moneys  sued  for  to 

raraih  do«  ^^  p^g  36,000,  the  interest  Es,  37,208  13a.  Sp.  and 

^^^THE^^  the    miscellaneous    charges  Rs.    2,05o,  making    the 


Ex-KiNo  OF  aggregate  claims  Es.  75,258  ]  3a,  3p.,  he  proceeded  as 
follows : — 

"The  Plaintiff  sues  for  the  above  amount,  and  says 
the  late  Ex-King  of  Delhi  was  indebted  to  his  father 
Es.  35,882  lOa.,  for  which  he  holds  a  Bond,  dated 
13th  of  Aprilj  1840,  bearing  interest  at  12  per  cent. 
In  payment  of  this  debt  he  received  nothing  towards 
the  principal,  but  realized  Es.  32,000  for  interest 
only  up  to  1850,  when  the  Ex-King  ceased  all  pay- 
ments, in  consequence  of  which,  in  1852,  he  sued 
in  the  Judge's  Court  for  Es.  36,000-  The  claim 
was,  however,  thrown  out,  as  the  late  Ex-King  was 
not  amenable  to  the  Civil  Court.  The  Plaintiff  was 
required  to  prove,  first,  his  loyalty ;  and  second,  that 
the  amount  claimed  is  due.  To  the  first  point  he 
has  produced  authenticated  testimonials  *which  esta- 
blish his  loyalty  beyond  a  doubt.  It  seems  that  on 
account  of  this  debt,  and  for  giving  protection  to 
Dr.  Dopping^  that  he  suffered  at  the  hands  of  the 
Ex-King  and  mutineers.  To  the  second  point  he  has 
produced  tho  original  Soohi  or  Bond  which  ho 
holds  from  the  Ex-King,  which  was  legalized  by 
being  stamped  by  the  Collector  before  it  could  bo 
admitted  in  evidence.  He  could,  however,  bring  no 
account  Books,  as  they  were  destroyed  during  the 
late  mutiny,  with  his  property;  but  ho  has  pro- 
duced two  witness  to  execution  of  Bond,  two  to 
prove  that  Es.  32,000  only  was  realized  through  the 
lato  Colonel  Skinner  w^  to  1850  for  interest,  after 
which   all  payments   ceased;   and,  lastly,  two   wit- 
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noSscs  to  prove  that  the  claim  was  thrown  out  by  the  i^^7. 

Judge    on   account   of    jurisdiction.     I  consider  the  Lalla 

Bond  of  Plaintiff  a  reliable  document,  but  there  are  ^^"•''^.  ^""^^ 

no   papers   or  Books   forthcominff   from    which    the  ^"^  estate 

*^    *  ,  ^  .  OF  THB 

amount  actually  realized  could  bo  estimated,  and  no  Ex-King  of 
other  witnesses  could,  under  the  circumstances,  be  *^*^^ 
given.  Two  of  them  are  retainers  of  the  late  Colonel 
Skinner y  through  whom  Rs.  32,000  was  paid  to 
Plaintiff ;  two,  again,  are  Plaintiff's  Gomastahs^ 
who  kept  his  accounts,  and  who  assert  that  more 
than  Es.  32,000  was  not  realized ;  the  last  two 
witnesses  are  the  Serishtadar  and  the  Record-keeper 
of  the  Judge's  Court,  who  testify  to  Plaintiff's  claim 
being  instituted  and  thrown  out  on  account  of  juris- 
dicition.  The  Plaintiff  is  a  person  of  great  respecta- 
bility and  standing,  and  I  hardly  think  (judging  from 
his  position  and  character)  that  he  would  bring  an 
unfounded  action.  It  may,  therefore,  be  assumed, 
that  as  he  sued  for  Bs.  36,000  in  1852,  the  amount 
was  then  actually  due,  which  I  would  recommend  his 
receiving,  with  Rs.  1,000  for  cost  of  suit.  With 
regard  to  interest,  which  Plaintiff  insists  on  obtain- 
ing, firstly  as  a  right ;  secondly,  on  the  score  of 
loyalty  ;  thirdly,  on  account  of  his  losses  during  the 
mutiny,  I  wuuld  leave  the  Government  to  decide, 
as  I  have  not  awarded  it  in  any  other  case,  on  the 
Principle  that  the  Government  have,  as  a  favour, 
taken  on  themselves  to  adjust  the  reasonable  and  just 
demand  of  the  Ex-King's  creditors,  and  the  Plaintiff 
has  already  received  Rs.  32,000  for  interest  on  his 
debt.  I,  therefore,  recommend  the  principal  amount 
only." 

This  judgment  was  then  laid  before  the  Commis- 
sioner of  Delhi^  Colonel  G.  Hamilton^  who  sent  back 
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18G7.        the   proceedings   to   the   Assistant-Commissioner  for 
Lalla       further  inquiry,  directing  that  the  Appellant  should 
ARAiN     OSS  1^^  questioned  as  to  whether  he  had  ever  made  any 
The  ESTATE  application  to  the  Eesident  for  redress ;  and  whether 
Ex-King  of  the  claim  was  settled  or  rejected  by  that  Officer  ;  and 
directing  also  that  inquiry  should  be  made  respect- 
ing  the    claim   of   Officers   of   the    Eesidency,    and 
officials  employed   under  the  Ex-King. 

Further  witnesses  were  examined,  the  effect  of 
whose  evidence  was  to  prove  that  the  Plaintiff  brought 
his  former  suit  in  the  Court  at  Delhi^  in  the  regular 
way,  against  the  Ex-King ;  that  the  Eesident  waa 
not  in  the  habit  of  hearing  such  complaints,  except 
from  those  whom  the  King  might  send  to  him  with 
a  shooka^  or  prder  for  the  payment  of  money,  and 
that  without  such  an  order  the  Eesident  declined  to 
hear,  and  did  not,  in  fact,  hoar  any  complaints,  nor 
were  any  such  perferred  to  him  ;  and  that  the  Eesi- 
dent did  not  interfere  with  the  pecuniary  transactions 
of  the  Ex-King,  nor  did  he  hear  cases  of  debt 
against  the  King. 

On  the  IGth  of  March,  1853,  Mr.  L.  Berkeley^ 
the  Assistant-Commissioner,  sent  to  Colonel  £7. 
Hamilton  his  written  judgment  as  follows: — '^  In 
compliance  with  your  instructions,  I  have  questioned 
the  Plaintiff  regarding  the  circumstances  alluded 
to  by  you,  and  taken  the  evidence  of  the  fol- 
lowing witnesses,  namely  : — Mirza  Ilahee  Buksh^ 
Hakeem  A/isanaUa  Khan^  Mokund  Lall,  Ballmo- 
kund,  Jaiseeram,  and  Lalla  Mohesh  Doss.  The 
evidence  of  Ilussn  Beg  and  Jugul  Kl  hore^  two 
retainers  of  the  late  Colonel  Skinner^  and  of  two 
Gomastahs  of  Plaintiff,  was  taken  before.  All  the 
evidence  tends  to  prove  the  claim,  and  that  Plaintiff 
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realij^ed   only  the  iatorest  of  the  principal  amount ;        ^^•>7. 
the  Bond  was  recovered  by  the  Plaintiff  from  the  prize       Lvllv 
Agents.     The   Ex-King    was    not    amenable  to    the  ^^^•";.  ^^'' 
Courts  for  debts  contracfciid   within  the  Palaoe   walls.   ^"^  usrvTB 

OF  TIlF 

lie  was  liable  to  bo  sued  fur  all  other  debts,  and  ExKixa  of 
hence  this  suit.  I  find  the  Resident  or  Agent  to  the  ^^^»f- 
Governor-General  at  Delhi  could  only  take  up  those 
claims  which  the  Ex-King  allowed  him  to  do.  Tho 
Resident  had  no  authority  to  receive  applications  for 
settlement  of  debts  contracted  by  the  Ex-King  with- 
out the  consent  of  the  latter.  I  have  re-considered 
the  case,  and  abide  b)''  my  former  recommendation, 
viz. — That  the  Plaintiff  receive  the  principal  of  tho 
amount  sued  for,  should  there  be  property  forth- 
coming from  which  the  debt  could  be  satisfied.'' 

The  Commissioner,  Colonel  J.  Hamllion,  after- 
wards called  Rajah  Dchce  Singh  as  a  witness  ;  ho 
corroborated  the  evidence  given  by  tlie  Appellant's 
witnesses  as  to  the  original  debt,  the  execution  of  the 
33ond  by  the  Ex-King,  his  order  on  Colonel  Skinner^ 
and  also  as  to  payments  by  him  of  moneys  under  that 
order.  He  produced  the  order  on  Colonel  Skinner^ 
and  was  asked  how  he  came  to  hold  it,  and  he 
replied : — "  I  found  it  in  the  old  papers  of  the  King. 
At  one  time  the  King  wished  the  money  in  payment 
of  the  debts  to  creditors  to  be  stopped,  and  got  it  him- 
self from  Colonel  Skinner J^ 

On  the  22nd  of  April^  18G3,  tho  Commissioner 
recorded  his  judgment  as  follows: — "The  docu- 
ment produced  by  Rajah  Dcbee  Singh  confirms 
what  I  have  stated  above,  and  clearly  shows  that 
the  Ex-King  considered  that  he  had  finally  settled 
the  claims  of  the  Plnintiff.  The  Plaintiff  admits 
that  from  1850  till  1857  he  received  no  money,   and 
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1867.       it  is,  therefore,    certain,  bad  the   Ex-King  now  been 

Lalla      alive,  and  in  statu  quo^  the  Plaintiff  would  have  no 

ABAiif  Doss  |3p^j.gj.   prospect   of  recovering   his  claim,    supposing 

The  estate  i^  ^q  \^q  quite  lust.     It  is  the  desire  of  the  Govern- 

OF  THK  . 

Ex-KrvG  or  ment  that  faithful    subjects   should     not  be    losers 
^^^^-     |)y  t^e  attainder   of  the   Ex-King,    but  it  does  not 
profess   to  make   them    gainers    by   that  event.     I, 
therefore,  dismiss  the  claim  of  the  Plaintiff." 

The  Appellant  appealed  from  this  judgment  to  the 
Court  of  the  Judicial  Commissioner  of  the  Punjab^ 
and  on  the  28th  of  Ma;f^  1835,  th3  officiating  Judicial 
Commissioner,  Robert  Needkvn  Cust^  Esq.,  by  his 
Order  of  that  date,  admitted  the  appeal.  The  hearing 
of  the  appeal  took  place  before  him,  and  on  the  16th  of 
June^  1863,  he  pronounced  his  decree,  dismissing  tho 
appeal  with  costs.  In  his  judgment :  he  said  **  It  is 
admitted,  and  willingly  admitted,  that  Lalla  Narain 
Doss  is  a  loyal  subject  and  respectable  citizen,  but  that 
gives  no  claim  to  a  decree  when  the  proofs  are  not 
sufficient.  If  the  Government  propose  to  reward  well- 
wfshers,  they  do  so  directly  by  pensions  ov  jaghireSy 
and  not  indirectly  by  decrees  in  doubtful  cases.  It  may 
be  possible  that  Bajah  Debee  Singh  was  disloyal.  This 
does  not  vitiate  his  evidence  in  a  matter  which  is  within 
his  cognizance.  It  must  never  bo  lost  sight  of,  in  tho 
adjudication  of  this  class  of  cases,  that  the  hearing  of 
any  of  them  or  the  decreeing  of  any  portion  of  them, 
is,  on  the  part  of  the  Government  of  India^  an  act  of 
mere  grace  and  benevolence — that  no  legal  claim  can 
be  made  out  against  Government,  either  in  law  or 
equity.  The  Court  which  investigates  those  cases  is 
one  of  conscience,  and  decrees  can  only  issue  in  those 
in  which  it  is  clear  that  had  the  King  remained  in 
power  tho  Claimant  had  some   chance  of  satisfaction. 
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Nabain  Do3S 
The  estate 

OF  THE 


It  is  notorious  that  money  was  advanced  to  the  King,       ^8^7. 
OS  most  hazardous  speculations  upon  very  uncertain  ^^  Lalla 
security,  at  exorbitant  interest,  and,  as  it  appears  in 
this  case,  without  the  guarantee  of  the  existence  of  a 
Civil  Court  competent  to  redress  injuries  or  breaches  Ex-King  op 
of  contract.  This  claim  was  brought  forward  in  i860, 
the  Bond  is  dated  twenty  years  before.  It  is  admitted 
that  since  1850 — that  is  to  say,  for  ten  years — no  pay- 
ments of  any  kind  have  been  made.     In  1852  a  claim 
was  lodged  in  the  Civil  Court  of  Delhl^  and  rejected 
for  want  of  jurisdiction  ;  this  futile  attempt  does  not 
affect  the    Act   of    Limitations.      Six    years   is    the 
limitation  of  a  bonded  debt,  and  the   Appellant  was 
out  of  Court  before  the  mutiny  broke  out,  as  regards 
the  procedure  of  the  Punjab  Courts.      It  is  notorious 
that  there  was  an  Agent  to  the  Lieutenant-Governor 
in  charge  of  the  King  of  Delhi^  and  that  application 
might  have  been  made  to  him  in  the  matter  of  a  debt 
claimed  from  the  King  :  the  Agent  might  or  might 
not  have  been  able  to  do  justice,  had  he  been  applied 
to  ;  and  not  being  able  to  do  justice,  the  inference  is, 
certainly,  that  the  claim  is  a  very  doubtful  one.     A 
claim  which  the  Agent  to  the  Lieutenant-Governor 
was  unable  to  support  by  his  recommendation  to  the 
King,  is  not  one  which  can  be  recommended  to  the 
Government  of  India  to  satisfy,  in  the  place  of  the 
King.     If  no  application  was  made  to  the  Agent,  it 
must  be  inferred  that  the  claim  was  not  one  which  the 
Appellant  was  willing  to  communicate  to  the  Agent, 
and  is,  therefore,  certainly  not  one  which,  after  a  lapse 
of  ten  years,  can  be  recommended  to  be  satisfied  as  an 
act  of  grace  by  the  Government  of  India.     The  Ap- 
pellant lays  great  stress  on  his  being  a  Banker,    As  a 
Banker  he  must  know  that  such  things  as  bad  debts 

VOL.  XI  K  1 
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^®5J-        exist :  this  is  one  of  them ;  and  the  Government  does 

LAL1.A.       not  undertake  to  satisfy  all  old  Bonds  and  Book  dehte 

ARAw    08B  ^jjj^j^  were  hopeless  before  the  mutiny.     My  }tidg- 

^^o^FTiiB^''  ment  is  not  formed  on  Bajah  Dehee  SingKs  evidence, 

Ex-KiNQ  OF  but  in  reply  to  the  Appellant^s  allegations,  that  Rajah 

\    Behee  Singh  vr^s  not  examined  in  his  presence.     It 

is  asked,  why  did  not  the  Appellant,   when  he  was 

examined  by  the  Civil  Judge  with  reference  to  tbb 

matter  contained   in  Rajah  Dehee  Singh^s  evidence, 

request  to  be  confronted  with  him  ?  His  prayer  could 

have  been  easily  complied  with  then  ;  he  cannot  make 

that  objection  now." 

The  Appellant  preferred  an  appeal  to  Her  Majesty 
in  Council,  under  the  Act,  No.  II.  of  1863,  which 
the  Judicial  Commissioner  admitted^  and  the  same 
now  came  on  for  hearing. 

Mr.  Leith^  for  the  Appellant. 

As  the  Plaintiff's  case  was  established  by  evidence^ 
and  as  he  is  admitted  to  be  a  loyal  subject,  the  amount 
sued  for  by  him  against  the  Ex-King's  estate  ought 
to  have  been  decreed  by  the  Judicial  Commissioner. 
The  period  of  six  years'  limitation  was  erroneously 
applied  by  that  Officer  as  a  bar  to  the  suit.  By  the 
Punjab  Code,  Part  I.  sec.  I.  cL  16,  which  was  in 
force  at  the  date  of  the  institution  of  the  suit,  the 
period  of  limitation  was  twelve  yearSj  calculated  from 
the  time  when  the  cause  of  action  arose.  The  last 
instalment  paid  upon  the  Bond  was  in  1 850,  so  that 
twelve  years  had  not  expired,  and  the  Appellent  was^ 
therefore,  entitled  to  judgment  in  his  favour.  By  the 
Act,  No.  XIV.  of  1859,  sec.  16,  the  limitation  would 
be  six  years  if  the  Bond  had  not  been  registered, 
but  if  that  Act  does  apply,  we  are  within  the  pro- 
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visions  of  the  exception  contained  in  section  24  of        ^867. 
that  Act.     Even  if  the  period  of  twelve  years  had      Lalla 
really  expired,  the  Appellant  was  within  the  exception  ^^^^^^  ^^^ 
expressly  allowed  by  the  Punjab  Code,  which  enacts  ^'  estatb 
that,  in  such  cases,  if  *^  the  Complainant  can  show  Ex-King  of 
that,  from  minority  or  other  sufficient  reason,  he  has         ^^^^' 
been  precluded  from  obtaining  redress,  he  is  entitled 
to  sue,"  Part  II.  Procedure,  sec.    1,  cl.   6.     A  pro- 
vision similar  to  that  contained  in   B/^n.   Beg.  IIL, 
fieo,  14,  of  1793.     Here  the  Appellant  did  show,  by 
evidence  in  the  suit,  that  such  "  sufficient  reason" 
existed,  by  which  he  had  been  precluded  from  obtain- 
ing redress  against  the  Ex-King  of  Delhij  as  the  Ex- 
King  had  availed  himself  of  the  plea  that  his  contract 
under  the  Bond  had  been  eflfectcd  within  the  Fort,  so 
as  to  exclude  the  ease  from  the  general  authority  and 
jurisdiction  of  the  Courts    of   Law.     No    laches    or 
neglect  can  be  attributable  to  the  Appellant. 

Mr.  Forsyth,  Q,  C-,  and  Mr.   Metivale^  for  tho 
Government  of  India. 

First,  the  Ex-King  of  DelJU^  as  a  Sovereign  power, 
could  not  be  sued  for  a  debt  contracted  in  the  Palace, 
as  a- judgment,  if  obtained  against  him,  could  not  be 
enforced;  consequently  the  Government  of  Tndia^ 
who  stand  in  his  place,  is  not  under  any  legal  obliga- 
tion to  pay  the  debt,  which  under  the  Order  in  Council 
is  only  a  matter  of  grace  and  favour  on  their  part. 
Secondly,  the  evidence  establishes  the  fact  that  the 
alleged  debt  by  the  Ex-King  was  either  paid  off,  or 
was  the  personal  liability  of  Colonel  Skinner ;  that 
he  paid  the  amount  of  principal  and  interest  out  of 
the  proceeds  of  his  Jaghire^  and  the  judgment  of  the 
Judicial  Commissioner  appealed  from  was  right  in  so 
holding;  but,  thirdly,  the  right  to  recover  the  debt 
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1867.        is  barred  by  the  law  of  limitation  applicable  to  the 

Lalla.       case.     The  Bond  is  dated  in  the  year  1840,  and  the 

nakain  Doss  ^-^^^^  against  Government  is  not  preferred  till   the 

The  estate  j^qj,  I860,  a  period  of  twenty  yoars,  and,  therefore, 

Ex-KiNo  OF  the  suit  was  barred.     It  is  no  answer  that  the  Appel- 

*^"''     lant  instituted  proceedings  in  1852,  as  he  did  not  sue 

in  a  Court  of  competent  jurisdiction;  such  suit  could 

not  take  the  case  out  of  the  operation  of  the  rule  of 

limitation  of  twelve  years. 

^^*^i88?^^ '        Judgment  was  pronounced  by 
'        '  The  Eight  Hon.  Lord  Cairns. 

In  the  peculiar  circumstances  of  a  case  of  this 
description,  in  which  the  Government  of  India  takes 
upon  itself  to  pay  out  of  the  assets  of  the  Ex-King  of 
Delhi  such  claims  as  can  be  established  against  the 
Ex-King,  their  Lordships  are  of  opinion,  that  the 
Government  does  no  more  than  what  is  incumbent 
upon  it,  wh3n  it  narrowly  and  jealously  scrutinizes 
claims  which  are  made ;  it  being  within  the  experience 
of  all  that  where  the  claim  is  against,  not  the  person 
who  originally  contracted  the  debt,  but  those  who  have 
taken  upon  themselves  the  duty  of  satisfying  it, 
exaggerated  and  sometimes  unfounded  demands  are 
made.  Their  Lordships  also  think  that  if  in  those 
circumstances  a  claim  were  made  which  was  found 
to  be  barred  by  the  letter  of  any  Eegulation  or 
Act  of  limitations,  the  Government  of  India  might 
well  say,  that  they  had  not  taken  upon  them- 
selves to  provide  for  the  payment  of  State  demands, 
and  that  they  were  entitled  to  the  benefit  of  any  rule 
of  limitation  of  that  kind.  Subject,  however,  to 
these  observations,  their  Lordships  think  that  any 
claim  which  justly  and  fairly,  in  equity  and  conscience, 
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could  be  made  and  substantiated  against  the  Ex-King,        i^^*"^- 
is  a  claim  to  be  allowed  in  the  investigation  which  the       Lalla 
Government  has  instituted  before  its  judical  Officers,  <,. 

irrespective  of  technical  difficulties  which  might  have  ^°^j,  ?he  ^* 
attended  legal  proceedings  against  the  King  during  Ex-King  of 
his  Sovereignt)',  leaving,  of  course,  the  question  of  the 
payment  of  that  claim,   when   established,  to  be  dealt 
with  in  reference  to  the  assets  out  of  which  the  pay- 
ment is  to  be  made. 

Ifow,  as  to  the  Bond  upon  which  the  claim  is 
made  in  this  case,  their  Lordships  think  that  the 
evidence  establishes  to  their  perfect  satisfaction,  as  it 
appears  to  have  established  to  the  satisfaction  of  the 
Judges  below,  the  factum  and  the  existence  of  that 
Bond ;  and  they  conceive  that  no  imputation  can 
successfully  be  made  against  the  Bond  as  an  instru- 
ment in  the  first  instance  executad  by  the  Ex-King- 
Their  Lordships  think  that,  with  regard  to  the  Van- 
jab  Code  as  to  limitation  of  actions,  it  does  not 
apply  to  the  present  case,  because  the  claim  is  made, 
ia  their  opinion,  within  the  period  actually  allowed 
by  that  Code ;  and  even  if  there  were  any  doubt  as  to 
that,  there  is  amply  sufficient  reason,  from  the  posi- 
tion of  the  Ex-King,  to  account  for  an  action  not 
having  been  maintained  against  him  within  the 
period  prescribed  by  the  rule. 

Then  arises  the  question  whether  the  whole  amount 
of  principal  originally  due  upon  the  Bond  remains 
due  ?  No  evidence  appears  to  have  been  adduced 
tending  to  show  any  payment  on  account  of  prin- 
cipal. The  Officer  of  the  Ex-King,  who  was  ex- 
amined, by  his  evidence  confirms  that  which  is 
alleged  by  the  Appellant,  viz.,  that  the  whole  sum 
remains  due,  and  that  nothing  has  been  paid  on 
account   of   principal.     The   witness   who   was    last 
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1867.        examined,  and  who  produced  the  documents  which 

Lalla       passed  between  the  King  and  Colonel  Skinner^  also 

AiuiM    OSS  j^y  j^j^  eridence  tends  to  show  that  the  only  payments 

^"oF  THE  ^*  which  were  made  were  the  payments  through  Colonel 

Ex-KiNQ  OF  Skinner — payments  which,  by  the  very   calculation 

and  addition  of  them,  would  show  that  nothing  could 

have  been  paid  on  account  of  principal. 

It  is  said,  however,  that  in  the  year  1852,  when 
an  action  was  attempted  to  be  maintained  against 
the  Ex-King  in  the  Civil  Court  of  Delhi^  an  action 
which  was  defeated  by  the  plea  of  want  of  juris- 
diction, the  claim  made  was  a  claim  for  Rs.  36,000 
alone.  We  have  not  got  the  proceedings  or  docu- 
ments in  that  action.  We  have  the  evidence  of 
the  Appellant,  who  states  that  what  was  claimed 
in  that  action  was  the  sum  of  Bs.  36,000.  But 
their  Lordships  see  no  reason  to  doubt  that  if 
the  claim  in  that  action  was  upon  the  face  of  it 
described  as  a  claim  for  Rs.  3d,000,  that  Rs,  36.000 
was  nothing  more  than  a  short  and  compendious 
mode  of  stating  the  principal  sum  due  upon  the 
Bond.  Their  Lordships,  however,  finding  that  the 
claim  in  the  action  of  1852  was  for  this  sum  of 
Bs.  36,000  and  finding  also  that  in  the  detail  of  the 
claim  in  the  present  case  the  principal  is  taken  at 
that  amount,  as  on  the  1st  of  e/a/^z^ar^,  1852,  and 
interest  claimed  from  the  1st  of  January^  1852,  only, 
are  of  opinion,  that  while  the  Appellant  is  entitled  iu 
the  present  proceedings  to  recover  the  amount  of  the 
principal  of  his  Bond,  he  must  be  content  to  take 
his  interest  as  from  the  Ist  of  January^  1852,  until 
the  present  time. 

Their  Lordships,  therefore,  will  humbly  recom- 
mend, to  Her  Majesty  that  the  decree  appealed  from 
should  be  reversed^  and  that  the  Appellant  should  be 
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declared^to  have  established  his  claim  for  the  prin-  1^67. 

cipal  sum  appearing  on  the  face  of  the  Bond,  with  Lalla 

interest  from  the  date  that  has  been  mentioned,  to-  '^^^^v.  ^^'* 

gether ^with  the  costs  of  his  litigation  in  the  Courts  ^"^j.  toe^* 

below,  and  that  he  is  also  entitled  to  the  costs  of  this  Ex-King  of 

-              •  DltLHl. 

appeal. 


KuTTONJi  Edulji  Shet  -         *  Ajypelhnt^ 

A^D 

Thk  Collector  of  Tanxa    and )      r>         i    x  m 
T«E  Coxskrvator  of  Forests  j      ^^'P^^<^^f'* 

On  appeal  from  the  High  Court  of  Judicature  at 
Bombay. 

J.  HE  question  in  this  appeal  related  to  the  right  of  oth  &  loth 

the  Appellant,  a  Parsee  Merchant  at  Bombay,  in  his  ^"^J^"^- 

capacity  of  Khote  of  the  village  of   Ghatkopur,  in  the  Held,  upon 

Island  of  Salsette,  to  fell  and  carry  away  teak,  black-  S,nTf  Gto-' 

wood,  hheir,  or  other  unassessed  trees  growini?  within  I?"\'?®^i , 

tne  boundaries  of    that  village,  as  specified  in  the  tenure  (lease 

Cotvl,  or  lease,  granted  to  him  by  the  Government  pTriodSJ 

*  Present :  Members  of  the  Jtcdicial  Ctmmittee— The  Right  ^^vation) 
Hon.  Lord  Cairns,  the  Right  Hon.  Sir  James  William  Oolvile,   of  a  large 
the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right  S^^m^land 
Hon.  Sir  Richard  Torin  Kindersley .  in  the  Island 

Assessor  :  The  Right  Hon.  Sir  Lawrence  Peel.  oiSaUettt,  ia 

Bombay  y  on 
which  were  forest  trees,  that  the  lessee  could  only  cut  trees  growing  on 
the  lands  demised  for  tiie  purpose  of  clearance  and  cultivation,  or  for 
repairs,  and  that  ho  had  no  right  to  fell  and  carry  away  forsal* 
unassessed  forest  timber  mowing  on  the  demised  lands. 

Suit  by  lessee  against  Ooyemment, claiming  damages  for  prohibitix^ 
him  from  cutting  forest  trees  for  sale,  dismis^. 
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1867.        for  a  term  of  ninety-niue  yearfl.      Tlie  Appellant  con- 

BuTToNji    tended  .that  the  Government  had  no  right  to  prohibit 

EduwiShkt  i^-j^  fj.Qj^  g^  doing,  or  interfere  with  him  further  than 

TnE        by  levying   tolls  or  duties  for  the  transit  along  the 

Collect.  R  of      '^       .     ''      ^  .         ^ 

TA.NNA.      public  ways  of  the  wood  so  felled  when  carried  away. 

The  facts  and  circumstances  of  the  case  were  these  : — - 

On  the  23rd  of  May^  1843,  the  Appellant  presented 
a  petition  to  the  Government  of  Bombay  for  a  lease  of 
the  above  village,  for  the  purpose  of  recovering  the 
swamp  land  and  converting  it  into  salt  batty  crops, 
and  forming  salt  pans.  Upon  this  application  the  then 
acting  Collector  of  the  District  of  Tanna  granted 
to  the  Appellant  a  Coivl  for  the  village  of  Ghat- 
Icopur^  bearing  date  the  31st  of  December^  1845.  By 
the  terms  of  this  lease  the  village  was  granted  to  the 
Appellant  in  farm  from  the  year  1844,  for  a  period  of 
ninety-nine  years,  on  the  revenue  of  the  year  1842,  on 
certain  conditions  specified  in  the  lease.  In  the  lease 
the  quantity  of  land  was  specified,  some  of  which  was 
described  as  under  cultivation  and  the  rest  as  waste  ; 
the  number  of  brab  trees  was  likewise  specified, 
amounting  to  2,568,  of  which  82  were  on  cultivated, 
and  2,486  on  waste  land.  The  first  condition  pro- 
vided, that  the  produce  of  waste  land  and  waste  brab 
trees  was  to  bo  deducted  from  the  Jumma-bundy 
(revenue  settlement  or  rent),  "  in  consequence  of  the 
waste  land  and  hrab  trees  having  been  given  to  you  in 
Mafee  (rent  free)  as  specified  below."  The  rent  was 
fixed  at  Rs.  1,135.  14a.  7p. 

The  other  important  conditions  in  the  lease  were 
these : — 

2nd  clause. — ^^  The  waste  land  of  the  village,  in- 
cluding Junglegurh^  NaUgu)%  and  Nowsad^  &c.,  is 
hereby  granted  to  you  in  Mafee  for  forty  years  from 
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1844-45.     You  are  to  make  the  necessary  outlay  and       ^^^T- 
bring  it  under  tillage,  out  of  the  sweet  waste  land,    RirrroNir 
one  fourth  within  the  terni  of  ten  years  from  the  date      ^"J. 
hereof ;  and  you  should  in  the  same  manner  continue  q^ll^^e  oi" 
to  do  so  every  ten  years,  so  us  to  bring  the  whole  of  it      'i^AN-NA. 
under  tillage  within  that  period ;  in  failure  whereof 
the  produce  of  the  hay,  amounting  to  Rs.  27  herein 
deducted,  will  be  collected  from  you  from  the  first  to 
the  last  year  of  the  exemption.     You  are  to  prepare 
the  salt  land  for  cultivation  \vithia  five  years  front 
3  844-45,  but  if  you  fail  to  do  so,  a  fine  of  Rs.  500  will 
be  imposed  oil  you,   and  after  the  expiration  of  forty 
years  the  full  assessment,  according  to  the  prevailing 
Usage  of  the  country,  will  be  collected  annually  from 
you  on  such  land  as  may  be  under  cultivation,  as  well 
as  on  such   quantity  as  may  remain  waste  out  of  the 
present  waste  entered  in  the  public  aocountSi'^ 

3rd  clause. — "The  Waste  brab  trees  are  in  like 
ttlanner  made  over  to  you,  and  after  the  expiration  of 
forty  years  they  will  be  surveyed  and  assessed  accord- 
ing to  the  undermentioned  rates,  and  the  amount  col- 
lected from  you.^^ 

4th  clause. — "You  are  prohibited  from  cutting' 
down  or  destroying  any  brabj  ^date,  or  other  trees^ 
liable  to  taxation,  without  the  permission  of  the 
Collector^'' 

"Should  you,  during  tho  pdriod  of  exeniptioU, draw 
the  juice  from  any  trees,  and  at  the  expiration  of  that 
period  allow  them  to  rest  with  the  view  of  obtaining 
them  at  a  lowei*  rate,  the  full  tax  on  all  such  trees 
that  may  have  been  cultivated  by  you  in  any  year 
during  the  term  of  exemption  will  be  collected  from 
you." 

eth   clause.^-^"  Tho   rights    of   the    present   pro- 

yOL.  XI4  L  1 
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1867.       prietors  of  land,  and  other  privileges  of  any   descrip- 

Edttonji    tion  whatever,   remain  unaffected  by  this  lease.     It 

DULJi » HOT    .g  clearly  to  be  understood  that  this,  lease  confers  no 

Collector  op  "g^*  which  Government  does  not  now  possess,  and  only 

Tanna,     guch  portion   of  the  rights  of  Government  as  may  be 

herein  specifically  granted  is  hereby  granted  to  you.'^ 

1  Cth  clause. — "  For  breach  of  any  of  the  con- 
ditions of  this  lease  for  which  a  specific  penalty  has 
not  been  laid  down,  Government  is  at  liberty  to  inflict 
such  punishment  as  may  be  provided  by  Regulations, 
and  to  cancel  the  lease  and  resume  the  village  with- 
out reimbursing  you  for  any  expense  you  may  have 
incurredr    No  claim  for  losses  will  be  attended  to." 

25th  clause. — *'  Should  the  inhabitants  of  your  as 
well  as  of  other  villages  be  in  the  habit  of  carrying 
hay,  wood,  &c.,  annually  from  the  jungles  of  your 
village,  you  are  not  to  interfere  with  such  practice." 

32nd  clause. — "  There  are  in  the  aforesaid  village 
about  150  heegas  of  swampy  land  which  might  be 
available  for  salt  pans ;  you  are,  therefore,  as  pro- 
posed by  you  in  your  petition,  to  expend  whatever 
sums  of  money  may  be  necessary  and  convert  the  said 
land  into  salt  pans,"  within  a  certain  period  there 
specified  and  subject  to  certain  penalties. 

It  appeared  from  the  evidence  of  some  of  the 
Appellant's  witnesses,  that  on  more  than  one  occa- 
sion after  the  granting  of  the  lease,  he  cut  and 
took  away  some  of  the  forest  timber  on  land  com- 
prised in  the  lease.  In  the  year  1859  the  Appel- 
lant put  up  to  auction  the  right  to  fell  and  appro- 
priate all  the  teak,  blackwood,  and  Tcheir  trees  in 
the  Junglegurk  within  the  limits  of  the  village  of 
Ghaikopnr,  One  Rvkimoo  Kosum  of  Tanna  was 
the  highest  bidder,  and,  in  pursuance  of  his  contract, 
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he  cut   (Iowa   the  greater   part  of  the  timber ;  but     ^  ^867. 
when  the  attention  of  Government  was  called  to  the    Ruttonji 
fact,  they  put  a    stop  to    the    cutting    down  of  the   ^'^""J^"®^ 
remainder,  and   prevented   the  removal  of  the  trees  c^j^lm-oeof 
which  had  been  ielled.  Tanna, 

In  consequence  the  Appellant,  on  the  15th  of 
November^  18G0,  filed  a  plaint  in  the  Court  of  the 
Judge  of  the  District  of  Konkun  against  the  Con- 
servator of  Forests  and  the  Collector  of  the  Tanna 
District,  and  stated  his  cause  of  action  as  follows : — 
*^A11  kinds  of  unassessed  trees  in  the  village  of 
Ghatkojmrare  not  allowed  to  be  felled  down;  there- 
fore, the  claim  for  damages  is  laid  in  the  amount  of 
the  value  of  the  trees,  Rs.  10,000." 

The  Collector  of  Tannory  by  his  answer,  insisted 
that,  under  the  conditions  of  the  Cowl  granted  to 
the  Appellant,  he  had  no  right  to  the  forests,  because 
the  forests  were  not  specially  granted  in  the  lease ; 
and  that  when  the  Appellant  first  made  application 
for  a  lease  of  the  village,  he  asked  for  waste  land 
merely  for  the  purpose  of  making  salt  batty  crops, 
and  for  forming  salt  pans. 

Evidence  was  entered  into  on  both  sides.  The 
evidence  of  the  Appellant's  witnesses  was  to  the 
effect,  that  other  lessees  as  well  as  the  Appellant  had 
been  in  the  habit  of  cutting  and  turning  to  their  own 
profit  the  unassessed  timber  on  the  lands  leased  to 
them,  without  interference  on  the  part  of  Govern- 
ment. But  they  failed  to  produce  in  evidence,  and 
could  not  say  that  they  remembered,  any  lease  similar 
to  that  held  by  the  Appellant  in  respect  of  its  con- 
taining no  specific  grant  of  the  forest  trees.  It  was 
admitted  that  he  had  not  felled  any  of  the  timber 
trees  with  the  view  or  intention  of  bringing  the  land 
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18^7.       into  oultivation.     Oa  the  other  hand,  the  witnesses 

l^uTToNJi    of   the    Respondents   produced   in    evidence   several 

Edlljisuet  j^jjggg  (under  some  of  which  the  lessees  mentioned  by 

coriKCTOBOF  *^®   Appellant's  witnesses   had  held),  all  containing 

Tank  A.     some  clause  specifically  granting  rights  over  the  trees 

ia  the  villages  respectively  conveyed  to  them. 

The  judgment  of  the  District  Judge  (IL  P.  St.  G. 
Tucker y  Esq.)  was  delivered  on  the  5th  of  June^ 
1863.  The  material  passages  are  the  following:— 
<'The  first  point  for  the  Court  to  determine  is  the  law 
which  is  to  be  applied  to  the  matter  in  dispute,  and 
it  is  of  opinion  that,  there  being  no  Act  of  Parliament, 
or  Act,  or  Regulation,  of  the  Indian  or  Local  Legis- 
latures, declaratory  of  the  rights  of  persons  in  the 
position  of  Plaintiff,  or  which  lays  down  any  rules 
for  the  interpretation  of  contracts,  the  deoision  of 
the  Court  must  be  governed  by  the  usage  of  the 
country,  and  in  the  absence  of  any  specific  usage  (to 
employ  the  words  of  Reg.  IV.  of  1827,  sec.  26) 
*'by  justice,  equity,  and  good  conscience  alone."  In 
ordinary  cases  the  personal  law  of  the  Defendant, 
where  such  law  existed,  would  take  precedence  of 
equity  and  good  conscience,  but  in  this  instance  the 
real  Defendants  are  the  Government  of  Boinbay^ 
whose  personal  law  must  be  held  to  be  the  Statute 
I^aw  of  the  Presidency,  which,  as  above  remarked,  is 
silent  with  regard  to  the  question  under  adjudica- 
tion. Usage,  so  far  as  it  has  been  shown  to  exist, 
and  general  principles  of  equity,  must,  therefore,  form 
the  foundation  of  the  Court's  judgment.  The  doc- 
trine of  the  English  Law,  namely,  that  nothing 
passes  to  a  Crown  lessee  but  what  is  specifically 
granted,  has  the  Court's  full  concurrence,  for  it  is  a 
rule  founded  on  obvious  principles   of  public   policy, 
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and  its  application  to  any  particular  nation  or  com-        ^s^"^- 
munity  cannot  fail  to  be  beneficial.     In  the  present    Ruttonti 
case   the  terms  of  the   lease  itself  require  a   strict   ^^^'^'^"'^'^ 
adherence  to  the  rule,  for  in  clause  6  it  is  declared,  ^    ^^^^ 

'  ^  **  >     COLLKCTOR  OP 

'  And  only  such  portion  of  the  rights  of  Government      Tanna. 
as  may  be  herein  ppecifically  granted  is  hereby  granted 
to  you.'     Was,  then,  any  proprietary  right  over  the 
forests  specifically  granted  by  the  lease  to  Plaintiff  ? 
The  Court  cannot  find  in  the  lease  anything  which 
can  be  justly  construed  into  the  grant  of  such  a  right. 
Clause  2,  on  which  Plaintiff  relies,  runs  as  follows  : — 
^  The  waste  land  of  the  village,  including  Junglegurk^ 
Naliffurky    and    Nowsad^   &c.,  is   hereby  granted   to 
you  in  Mafee  (i  e.  free  from  rent)  for  forty  years  from 
l«44-45.    You  are  to  make  the  necessary  outlay  and 
bring  it  under  tillage,  out  of  the  sweet  waste  land, 
one  fourth  within  the  term  of  ten  years  from  tho 
date  hereof ;  and  you  should  in   tho   same  manner 
continue  to  do  so  every  ten  years,  so  as  to  bring  the 
whole  of  it  under  tillage  within  that  period ;  in  failure 
whereof,    the    produce   of    the   hay,    amounting   to 
Bs.  27,  herein  deducted,  will  be  collected   from  you 
from  the  first  to  the  last  year  of  the  exemption.     You 
are  to  prepare  the  salt  land  for  cultivation  within  five 
years  from  1844-45 ;  but  if  you  fail  to  do  so,  a  fine  of 
Ks.  500  will  be   imposed   upon  you,    and  after  the 
expiration  of  forty  years,  the  full  assessment,  accord- 
ing  to  the  prevailing  usage   of   the   country,  will  be 
collected  annually  from  you  on  such  land  as  may  be 
under  cultivation,  as  well  as  on  such  quantity  as  may 
remain  waste  out  of  the  present  waste  entered  in  the 
public  accounts,'  Now,  it  seems  clear  that  the  lands 
conveyed  by  this   clause  wore   the   oulturable  waste 
lands  of  the  village,  i.  e.  tho  lands  entered  under  tho 
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Wu.       head  of  *  Os/iik^  in    the   accounts,  and   described   in 
^JT^J^^i     the  lease  itself  as  subject  to  an  annual  assessment  of 
Euuui  shct   ji^  27  while  they  continue  uncultivated,  which  assess- 
Thb        nieut  was  remitted  to   the   Plaintiff  for   forty  years, 
^'£A2k>iJL.     on  condition  that  ho  brought  a  certain  portion  under 
tillage   during   each  interval  of  ten  years.     The  fact 
that  no  express   mention    was  made   of   tho   forests 
-which  were  in  existence   at  the    time  the   lease  was 
granted,  and  that  they  were  not  included   in  the  pro- 
hibition to  cut  taxable  trees,  will  not  justify  the  con- 
clusion  that  it  was    intended  to  confer  on  Plaintiff  a 
proprietary  right  over  the  timber  growing  on  these 
forests.     It  is  evident  from   clause  6,  that  it  was  not 
the  intention  of  Government  to  grant  any  rights  to 
the  Plaintiff  that  were  not  specifically  set  forth  in  tho 
lease,  and  as   there  is   no  mention   of  any  seignorial 
vi'Mitg  over  forests,   mines,   or    quarries,  such  rights 
lot  be  held  to  have  passed  to  the  Plaintiff.     The 
ence  adduced  by  the  Plaintiff  has  failed  to  establish 
any  lessees  who  hold  on  the  same  terms  as  him- 
possess  tho   right  of    disposing  of    tho   timber 
ring  in  their  villages  at  pleasure ;   the  landlords 
m  his  witnesses  have  deposed  to  have  been  in  the 
t  of  exercising  such  rights,  with  the  exception  of 
,  have   been   shown  by  tho  Defendants   to    have 
iiic  grants  of   rights  over  trees  in    their  leases. 
h  regard  to  the  romuinder,  it  was  for  the  Plaintiff 
>rove  that  they  held  under  leases  similar  to  his 
;  and  as  he  had  not  done  this,  it  may  not  unfairly 
inferred  tliat   there   were   special    grants    in  tho 
DS  of    these  persons   also.    Allusion  was  made  at 
trial  to  the  rights  of  tho  hereditary  Kholes  of  tho 
kun^   whose    estates    were    acquired    under   the 
'uttah    GoYcrnmcut,    over   the  timber  growing  in 
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their  villages,  but  the  Court  has  deemed  it  unneces-       1867. 
sary  to  eater  on  the  question  of  the  rights  possessed     Pwurroxji 
by    those    persons.     The    tenure    of    the    hereditary   ^^^'-J^^shet 
Khotes  and  the  holding  of  the  Plaintiff  rest  on  different        ^"^ 
foundation.     The    Plaintiff's    title    originated  in  his      Ta.mja. 
lease,  and  is  limited  by   that  deed.     The  only  usage 
which  the  Plaintiff  has  established  is,  that  on  two  occa- 
sions he  cut  such  wood  as  he  wanted  from  the  forests, 
and  that,  on  the  last  occasion,  he  sent  the  wood  he 
had  cut  to  Bombay ;  and  that  a  previous  lessee,  who 
held  the  village  for  iive  years  on  a  written  lease,   the 
terras  of  which  are  not  known,  did  the  same.     Usage 
of  this  description  confers  no  prescriptive  right.     The 
Court,   then,   holds,  that  neither  by  the  terms  of  his 
lease,  nor  by  any  recognized  usage,   has  the  Plaintiff 
acquired  an  absolute  ownership  in  the  timber  such  as 
he  has  claimed  by  his  acts ;  but  it  is  also  of  opinion, 
that,  as  Lessee  for  a  long  term,  he  possesses  an  equit- 
able right  to  take  from  the  forests  at  GImtkopur  such 
timber  as  he  requires  for  the  construction  and  resto- 
ration of  his  village  residence  and  farm  buildings,  the 
formation  and  preservation  of  fences,  and  the  making 
and  repairing  instruments  of  husbandry,  as  well  as 
firewood  for  household  purposes  in  the  village.     Such 
privileges  are   in   most  countries   incident    to  farm 
leases,  where  not  restrained  by  covenant ;  and  it  would 
seem  from  the  evidence  of  the  Defendant's  witness,  the 
Mamlutdar  oi  Salsette,  No.    38,  that  up  to  1840-41 
tenants  of  all  descriptions  were  permitted  to  cut  any 
wood  they  pleased  in  the  forests  adjacent  to  their 
lands.     This  licence  was  abused,  and  the  Government, 
acting  in  the  public  interest,  instituted  a  department 
for  the  conservation  of  forests ;  but  the  Court  does 
not  believe  that  it  was  ever  intended  to  deprive  either 
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18C7.  (Ijq  cultivators  or  superior  laadholdors  of  the  use  o{ 
KunoNji  wood  for  legitimate  farming  purposes,  which  they 
^^^v.  '^  had  hitherto  enjoyed.  However  this  may  be,  it  id 
goLLw^^B  OF  shown  by  clause  25  of  the  lease,  that  at  the  time  it 
'i.A*.AA.  ^^as  made,  the  Government  admitted  the  right  of  the 
Jiffots  in  Ghatkopur  and  other  villages  to  take  wood 
from  the  forests ;  and  no  special  restriction  having 
been  placed  on  the  Plaintiff,  it  may  be  presumed  that 
it  M  as  not  intended  he  should  be  placed  in  a  worse 
position  than  his  under  tonauts.  The  Court,  there- 
fore, holds,  that,  under  the  lease,  ho  did  possess  the 
right  to  cut  timber  and  firewood  to  the  extent  above 
stated,  subject  to  the  orders  of  Government  with 
regard  to  the  time  and  manner  in  which  the  timber 
should  be  felled  and  removed.  On  the  second  issue,  the 
Court  having  declared  the  ea.tent  of  the  right  which  it 
considers  to  have  been  possessed  by  the  Plaintiff  under 
the  lease,  the  remaining  question  to  be  determined  is< 
-vVhethcr  he  has  suffered  damage  from  any  infringe^ 
Uient  of  that  right.  It  Would  appear  that  he  has 
been  the  real  trespasser,  for  he  attempted  to  clear  the 
forest,  not  for  the  purpose  of  extending  the  cultiva- 
tion, but  with  a  view  solely  to  his  private  profit.  The 
Government  Officers  Were  undoubtedly  justified  ia 
stopping  this  illegal  usurpation^  and  no  damage  caa 
be  claimed  from  them  on  account  of  any  loss  that  the 
Plaintiff  may  have  suffered  through  his  own  irregular 
proceedings.  The  Plaintiff  has  not  established  that 
the  Defendants  ever  prevented  his  enjoyment  of  the 
limited  right  which  the  Court  considers  he  possesses, 
and  it  is  clear  that  the  concession  of  this  restricted 
privilfige  was  never  sought  for  by  him,  and  was,  there- 
fore, mjvcr  refused.  The  Court,  under  these  circum-' 
stances,    consider   the    claim  for  damage  altogether 
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inadmissible,    and   it   consequently   decrees   for   the       i^^T. 
Defendants  with  all  costs  on  the  Plaintiff."  Euttonji 

The  Appellant  appealed  against  this  decree  to  the     ^^^1  "" 
High  Court  of  Judicature  at  Bombay.    In  his  grounds  oollectob  of 
of  appeal  it  was  urged,  that   the  forest  which  the      Tanna. 
Appellant   claimed  the  right  to  fell,  grew  on  lands 
conveyed  by  the  second  clause  of  his  lease ;  that  as 
the  fourth  clause  expressly  prohibited  the  lessee  from 
cutting  brab^  date,  and  other  trees  liable  to  taxation, 
it  thereby  implied  that  the  lessee  was  entitled  to  cut 
all  other  trees  ;  that  the  reservation  in  the  sixth  clause 
had  no  reference  to  the  rights  of  property  conveyed  by 
the  lease  ;  that  the  District  Judge  should  have  treated 
the  lease  as  if  it  had  been  granted  by  a  private  indi- 
vfdual ;  and  that  it  should  not  have  been  construed 
by  the  rules  of  law  applicable  to  leases  for  years  in 
England. 

The  appeal  was  heard  by  the  High  Court  at  Bom* 
harj^  consisting  of  the  acting  Chief  Justice  Amouldj 
and  the  Justices  Newton  and  Junardhun  Vasood-ewji^ 
on  the  29th  of  June  and  27th  of  July^  1864,  when 
the  Court  gave  judgment,  affirming  the  decree  of  the 
District  Court  with  costs. 

The  present  appeal  was  from  this  judgment. 

The  case  of  the  Appellant  was,  that,  according  to 
the  true  construction  of  the  Cowl^  the  material  portions 
of  which  are  hereinbefore  mentioned,  the  Appellant 
was  only  prohibited  by  that  instrument  from  cutting 
*  down  trees  that  were  liable  to  taxation,  and,  there- 
fore, had  a  right,  according  to  the  maxim  "  ezpressio 
unius  est  ezclusio  alfenusy^^  to  cut  down  trees  not 
liable  to  taxation,  and,  by  a  necessary  implication,  he 
also  had  a  right  to  remove  them ;  that  he  had  the  same 

VOL,  XL  AC   1 
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1867.       rights  by  custom  as  were  exercised  by  other  Khotes  in 

Rdttonji    the  same  TalooJca^  of  felling  and  appropriating  to  their 

DULjiSHKr  ^^^  ^g^  ^^  unassessed  trees  within  their  respective 

OoLLKT^B  OF   ^o^xidaries ;  that  the  law  of  England^  which  had  been 

T^NNA.     referred  to  in  the  Court  of  First  Instance,  relating  to 

the  reciprocal  or  conflicting    rights  of  Lessors  and 

Lessees,  or  tenants  in  reversion  or  remainder,  with 

respect  to  timber  or  trees,  did  not  apply ;  and  that  at 

the  time  of  the  granting  the  Cowl  there  was  not  in 

force  within  the  Island  of  Salsette  any  law  restrain^ 

ing  Lessees  for  years  from  felling  or  disposing  of  trees 

not  liable  to  taxation  growing  upon  their  holdings, 

unless  by  express  agreement. 

For  the  Eespondent  it  was  contended,  first,  that 
the  Cowl  to  the  Appellant  did  not  confer  on  him 
the  right  to  cut  down  and  appropriated  the  forest 
timber  in  question,  and  that  nothing  short  of  a  specific 
grant  could  convey  such  a  right ;  and,  secondly,  that 
the  Appellant  had  failed  to  prove  that  there  was 
any  customary  right  on  the  part  of  a  Lessee  under  a 
Government  lease  to  cut  down  and  appropriate  to  his 
own  use  such  forest  timber. 

Bam.  Eegs.,  IV.  of  1827,  sec.  26 ;  L  of  1808, 
sec.  4,  cl.  1 ;  and  Acts,  Nos.  I.  and  IV.  of  1865  were 
referred  to  in  the  course  of  the  argument. 

Mr.    Manistyy    Q.  C,    and    Mr.    T.    GhisMm 
Anstet/j  for  the  Appellant,  and 

Mr.  Forsyth^  Q.C.,  and  Mr.  Merivale^  for  the  Col- 
lector of  Tanna  and  Conservator  of  Forests. , 
Without  calling  on  the  Kespondents'  Counsel,  their 
Lordships  delivered  judgment  by 

The  Eight  Hon.  Lord  Cairns  : — 
In  this  case  a  plaint  was  filed  in  the  Konkum  Dis- 
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trict  Court  by  tho  Appellant,  and  the  complaint  which     yj^^]^ 
ho  made  was  founded  on  a  lease  which  was  granted     Ruttonji 
to   him  by   the  Acting   Collector  of  the  District  of      °^^!  ^^ 
Tanna,  on  the  31st  of  December^  1845,  of  the  village  ^oll^^bof 
of   Ghatkopur.     The    complaint  was    that,    contrary       Tanna, 
to  the  terms  of  that  lease,  the  Defendants   did  not 
allow  the  Appellant  to  fell  un assessed  trees  in  the 
village,  or  to  apply  them  to  his  own  use, — that  is,   to 
carry  off  the  trees   from  the  ground  on  which  they 
grew,  and   to  dispose  of   them  to  the  use  of  the   Ap- 
pellant ;  that  claim  being  on  the  face  of  it  founded 
upon   the    lease    which    had   been   granted   to    the 
Appellant. 

The  evidence  with  regard  to  this  timber  is  to  be 
found  in  the  testimony  of  .  Ruhimoo  Kosum.  That 
witness  thus  describes  the  timber  : — "  I  know  Ruttonji 
Edulji^  the  Plaintiff  in  this  case.  Three  or  four 
years  ago  I  entered  into  a  contract  with  him  to  cut 
all  the  teak,  blackwood,  and  hheir  trees,  small  and 
great,  in  the  forests  of  Ghatkopur^  for  Rs.  4,900.  It 
was  agreed  that  I  should  cut  the  trees  at  my  own 
cost.  I  accordingly  cut  a  portion  of  the  trees,  but 
was  prevented  from  doing  so  by  the  Government 
authorities,  and  the  trees  cut  down  were  attached, 
and,  therefore,  I  could  not  remove  the  trees.  I  paid 
Ruttonji  Edulji  Es.  1,225  oh  account  of  the  contract, 
but  as  the  wood  was  not  made  over  to  me,  Ruttonji 
jEaiM(/V  paid  me  Rs.  1,950,  including  expenses,  etc.''  In 
answer  to  the  Defendants'  questions,  he  says, — *^  Some 
of  the  trees  for  which  I  had  made  a  contract  were 
timber  trees,  and  some  were  fit  for  firewood,  and  had 
I  carried  out  the  contract  I  should  have  cut  down  all 
the  teak,  blackwood,  and  kheir  trees,  great  and  small. 
Some  of  the  trees  would  only  have  been   fit  for  fire- 
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^^^^7^      wood,  other  jungle  trees  fit  for  firewood  would  have 
RuiToNJi     remained   in  the   forests  of   Ghatkopur.     I  took   the 
V,  ^^   said  contract  at  a  public  sale,  and  there  was  a  written 
Collector  of    agreement  for  the  same.     I  have  not  brought  it  with 
Tanna.      jne.     The  auction  was   held  in  the   village  of    Ghat- 
kopury      Afterwards,  in  answer  to  the  Court's  ques- 
tions, he  says, — ^^  If  I  had  cut  the  trees  according  to 
the    contract,    wood    to  the  value  of    Rs.  1,000   or 
Ks.  2,000  would  have  been  left  in  the  jungle.     Before 
I  was  prevented  by  the  authorities  from  removing 
the  wood,  I  sold  about  Es.  300  worth  of  wood  to 
the  neighbouring  ^villagers,    and  the  said   sum  was 
accounted  for." 

Another  witness  of  the  Appellant,  3Ianockjce 
Btistofnfeey  adds  this :  "  There  are  jungle  Gharaks  at 
Ghatkopur^  which  are  on  the  tops  of  the  hills  and  on 
the  banks  of  ravines.  If  the  jungle  were  not  cleared, 
rice  would  not  grow,  but  other  grains  might  grow 
there  ;  but  it  is  not  the  custom  here  to  raise  other 
grains;  but  grass  would  grow  on  the  said  land. 
When  the  Plaintiff  got  the  village,  in  a.  b.  1845, 
Government  had  no  right  to  the  jungles  in  the  Talooka 
SalsettCy  nor  did  Government  interfere.  I  have  no 
knowledge  whatever  regarding  the  other  villages  of 
Government.  The  Plaintiff  did  not  fell  the  trees  on 
the  jungle  Gharak  with  the  intention  of  bringing  the 
land  into  cultivation." 

The  claim,  therefore,  is  not  to  cut  certain  trees  for 
the  purpose  of  clearance  or  cultivation — ^not  to  cut 
certain  trees  for  the  purpose  of  repairs  or  consump- 
tion on  the  ground  of  which  the  Appellant  is  lessee 
— ^but  to  sell  to  a  Timber  Merchant  the  whole  of  the 
trees,  large  and  small,  upon  the  land,  to  be  cut  and 
carried  away  by  him  for  his  own  purposes. 
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It  will  be  convenient. now  to  observe  the  position  of        1867. 
the  Appellant  under  the  lease  upon  which  he  grounds     nlJ^I^'^r 
his  claim.  eduuishet 

The  petition  for  that  lease  is  in  these  terms  : —  The 
''That  your  Petitioner  is  desirous  of  farming  the  tInna.^^ 
village  of  Ghatkopur^  tm  the  Island  of  Salselfeyaud 
prays  that  your  Honourable  Board  will  be  pleased  to 
lease  it  to  him  on  the  same  terms  as  villages  have  been 
granted  to  different  individuals  in  Salsette.  In  sub- 
mitting this  application  to  your  Honourable  Board's 
favourable  consideration,  your  Petitioner  begs  to  state 
that  he  is  aware  there  is  in  the  village  in  question  little 
or  no  waste  land,  whereby  he  could  at  present  much 
benefit  himself,  but  he  is  desirous  of  obtaining  it  to 
give  e&ct  to  a  speculation  which  he  has  had  for  a 
long  time  under  consideration,  viz.  the  recovering  a 
large  tract  of  swamp  land,  for  the  purpose  of  con- 
verting it  into  salt  batty  fields  and  salt  pans.  Your 
Petitioner  wishes  to  lay  out  capital  on  the  work  con- 
templated, which,  when  finished,  he  feels  assured, 
while  it  will  benefit  himself,  will  much  improve  the 
village,  benefit  the  Byots^  and  increase  the  revenue 
which  Governmeat  derives  from  it." 

Founded  on  that  application,  the  lease  was  made 
on  the  3 1st  of  December^  1846.  It  begins  by  stating 
that  the  Lessee  had  "  petitioned  Government  on  the 
23rd  May^  1843,  that  if  the  village  of  Ghatkopiir 
Turf  Trombay^  Talooka  Salsette^  be  allowed  to  you 
in  farm,  in  the  same  manner  as  villages  have  been 
granted  to  other  Farmers  in  Salsette^  that  you  would 
reclaim  certain  swampy  land,  and  that  you  would 
form  salt  pans  and  salt  batty  fields,  whereby  the 
inhabitants  on  the  one  hand,  and  the  Government  on 
the  other,  will  be  much  benefited.    Your  application 
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having  been  duly  reported  upon  by  the  Acting  Col- 
lector, under  date  the  10th  Auffust^  1843,  Govern- 
ment, in  its  Secretary's  letter,  dated  4th  September 
following,  No.  2903,  intimated  its  sanction  to  the 
aforesaid  village  being  granted  to  you  in  farm  ; 
accordingly  it  is  hereby  leased  to  you  from  the  year 
1844-45,  for  a  period  of  ninety-nine  years,  on  the 
revenues  of  the  year  1842-43  (exclusive  of  the 
Ahhartf)y  on  the  following  conditions.''  The  objects^ 
therefore,  for  which  the  lease  was  solicited,  and  the 
objects  for  which  the  lease  was  granted,  were  the 
reclaiming  certain  swampy  land,  and  forming  salt 
pans  and  salt  batty  fields,  together  with  such  inci- 
dental advantages  as  might  be  obtained  from  the  use 
of  the  waste  land  as  it  then  stood  in  the  village. 

It  may  be  convenient  to  advert  here  to  an  argu- 
ment which  was  much  pressed  upon  their  Lordships, 
namely,  that  inasmuch  as  the  application  had  beea 
for  a  lease  to  bo  made  in  the  same  manner  as  villages 
had  been  granted  to  different  individuals  in  Salselte^ 
therefore,  as  it  wfis  contended,  this  lease  was  upou 
whatever  terms  it  might  be  found  that  leases  had 
been  made  to  other  Farmers  in  that  District. 

Their  Lordships  are  of  opinion  that,  although  the 
application  was  general,  the  response  was  specifie 
and  clear.  The  answer  to  the  application  was,  that 
a  lease  would  be  granted  on  ^^  the  following  condi- 
tions," which  are  described  in  the  lease  itself,  and 
which,  therefore,  determine  the  contract,  and  the  only 
contract,  between  the  parties. 

Proceeding  with  the  lease.  The  first  clause  describes, 
as  it  states,  the  details  of  the  boundaries,  houses,  in- 
habitants, lands,  and  the  Jummahundy  of  the  village. 

It  is  important  to  obserre  that,  among  the  deatails 


Digitized  by 


Google 


EUULJI  ShetJ 

The 
c0llkc5t0r0f 


ON   APPfiAL   FB.OM   TUB    EAST   INDIES.  3ll 

of  lands  under  this  head,  it  is  admitted  there  are  no        i^67. 

lands  upon  which  the  trees  in  question  are  growing*     Ruttonji 

The   lands   deseribed  under  the  first  head   are    the 

arable  or  cultivated  lands  of  the  village,  and  certain 

limited  waste  land  described  by  admeasurement.     It      Tanna. 

is  admitted  that  they  had  not  growing  upon  them 

any  of  the  trees  which  are  now   in   question.     The 

second  section  of  the  lease  provides  that  "  the  waste 

land  in  the  village,  including  Junglegurk^  Naligurk^ 

and  Nowsadj   &c.,   is    hereby    granted   to   you    in 

Mafee  (that  is  to  say  rent  free)  for  four  years  from 

1844-45.     It  then  provides  that  this  waste  land  was 

to  be  brought  under  tillage,  "  out  of  the  sweet  waste 

land,  one-fourth  within  the  term  of  ten   years  from 

the  date  hereof ;  and  you  should  in  the  same  manner 

continue  to  do   so  every   ten  years   from  the   date 

hereof ;  and  you  should  in  the  same  manner  continue 

to  do  so  every  ten  years,  so  as  to  bring  the  whole  of 

it  under  tillage  within  that  period,"  that  is,  so  that 

at  the  expiration  of  forty  years  the  whole  might  be 

under  tillage  and  bring  revenue  to  the  Government 

accordingly. 

It  is  to  be  observed  here  again,  that  it  is  admitted 
that  the  land  upon  which  the  timber  now  in  question 
grows  was  not  included  under  the  second  head.  Tho 
contest,  indeed,  of  the  Appellant  is,  that  for  the  land 
upon  which  that  timber  is  growing  he  is  under  no 
circumstances  to  be  called  upon  to  pay  rent. 

The  32nd  clause  of  the  lease  states, — "  There  are 
in  the  aforesaid  village  about  150  Beegas  of  swampy 
landj  which  might  be  made  available  for  salt  pans ; 
you  are,  therefore,  as  proposed  by  you  in  your  peti- 
tion, to  expend  whatever  sum  of  money  may  be  con- 
sidered necessary,  and  convert  the  said  land  into  salt 
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1867.  pans,  within    five    years    from    1844-45,"    under  a 

RuTTONji  certain  penalty  in  the  event  of  failure  so  to  do. 
edulji  Shit       j^.  ^^  admitted,  again,  that  with  regard  to  the  lands 

The  specified  under  the  32nd  head,  none  of  the  timber  is 

Collector  of      *^  ' 

Tanna.  growing  upon  that  land.  We  have,  then,  under  the 
2nd  and  the  32nd  heads  of  the  lease  an  enumeration 
of  the  whole  of  the  land  upon  which  any  operation  of 
farming  or  reclaiming  was  to  be  performed  by  the 
lessee.  It  is  for  the  land  specified  under  those  heads, 
and  for  that  land  alone,  that  any  rent  or  any  assess- 
ment is  to  be  paid  by  the  lessee ;  and  for  the  land 
upon  which  the  timber  in  question  is  now  growing 
no  rent  had  already  been  paid,  or  is  in  any  event  to 
be  paid. 

Then  there  are  a  series  of  provisions,  especially 
contained  in  paragraphs  6,  7,  9,  10,  11,  12,  25,  26, 
27,  28,  and  29,  which  provide  for  the  preservation 
and  protection  of  the  possessory  and  other  rights  of 
the  Ryots  and  other  persons  having  pre-existing 
claims  upon  land  in  the  village.  Among  them  is  an 
important  section,  referred  to  in  the  argument,  the 
6th,  that  provides  as  follows,  *'It  is  clearly  to  be 
understood  that  this  lease  confers  no  right  which 
Government  does  not  now  possess,  and  only  such  por- 
tion of  the  rights  of  Government  as  may  be  herein 
specifically  granted,  is  hereby  granted  to  you." . 

We  are  in  a  position,  from  this  statement  of  the 
paragraphs  of  the  lease,  to  understand  distinctly  the 
objects  for  which  the  lease  was  granted.  The  first 
object  was  to  enable  the  Lessee  to  cultivate  the  arable 
land.  The  second  object  was  to  enable  him,  and  to 
oblige  him,  to  reclaim  and  bring  under  tillage  certain 
specified  waste  lands — land  other  than  that  upon 
which  this  timber  is  growing.     The  third  object  was 
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to  convert  into   salt  pans  150  Beegas  of  land,    being,       ^^ 

again,  land  other  than  that  upon  which  the  timber  in     Ruitonjt 

EduijiSmkt 

queation  is  growing.  v. 

Over  and  above  these  three  objects,  he  was  to  be  q^^^^I^  ^^ 
styled  the  "  Parmer ''  of  the  village  ;  not  that  he  was  Tanwa. 
to  have  possession  of  other  parts  of  the  village,  or  to 
dispossess  those  already  in  occupation — not  that  he 
was  to  be  the  cultivator  or  Farmer  of  other  parts  in 
the  English  sense  of  the  term  *^  Farmer  " — but,  as 
the  l^th  section  expressly  provides,  "  In  respect  to 
the  above-named  village,  you  are  considered  Farmer 
thereof ;  you  are,  therefore,  to  exercise  the  authority 
vested  in  Farmers  by  chap.  6  of  Regulation  XVII. 
of  1827,  or  such  as  may  be  hereafter  vested  in  them 
by  any  new  enactment." 

Upon  referring  to  this  "Regulation,  it  is  apparent 
that  the  terra  **  Farmer"  is  used,  not  as  a  culti- 
vator of  the  ground,  but  as  a  Farmer  of  the  public 
revenue,-— a  person,  namely,  who  would  stand  be- 
tween the  Government  and  the  Eyots  as  posses- 
sors of  the  ground  in  the  village ;  he  being,  as  it 
were,  the  custodian  or  Ranger,  taking  care  that  the 
revenue  of  the  Government  was  collected,  and  the 
rights  of  the  Government  as  against  the  possessors 
in  the  fillage  maintained. 

At  the  time,  then,  that  this  lease  was  made,  the 
whole  of  the  land,  and  all  the  rights  connected  with 
the  land,  subject  to  such  claims  as  third  parties 
might  have  upon  it,  belonged  to  the  Government. 
The  trees  upon  the  land  were  part  of  the  land,  and 
the  right  to  cut  down  and  sell  those  trees  was  incident 
to  the  proprietorship  of  the  land. 

The  Appellant,  therefore,  who  complains  of  an 
interruption  such  as  is  described  in  his  plaint,  must 

VOL.  XI.  N  1 
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J^^^     ground  his  title  to  these  trees,  add  the  right  to  cut 

Ku'jToNji    them  down,  either  upon  this,  first,    that  it  i»  a  xreces-- 

^/        sary  incident  of  the  lease  by  reason  of  the  objects  of 

Ct>ixw"oB  OP  *^^  ^^^®®  J  ^j  secondly,  under  some  positive  law  ;  or, 

Tanka.     thirdly,  under  some  custom  to  be  incorporated  in  the 

lease ;  or,   fourthly,  under  the  express  terms  of  tho 

lease. 

Now,  as  regards  the  right  to  cut  timber  beio^ 
necessarily  incident  to  the  lease,  it  plainly  is  not  so. 
There  was  no  work  to  be  done,  and  apparently  no 
fight  to  execute  any  work,  rfpon  the  fraud  on  which 
this  timber  grows.  Clearance  or  cultivation  of  the 
ether  land  raighi  require  the  cutting  of  timber  on 
that  other  land,  but  that  right  does  not  come  into 
question  in  the  present  suit. 

As  to  positive  laWy  none  has  been  cited  to  justify 
what  has  been  done  by  the  present  Appellant.  We 
were  referred  to  Bomhaif  Regulation  I.  of  1808  with 
regard  to  the  Island  of  Sahette  \  but^  so  far  a&  that 
•Eegulation  is  concerned,  the  whole  drift  and  tenor  of 
it,  when  it  deals  with  timber  at  all^  is  in  favour  of  the 
preservation  of  the  right,  and  not  of  the  surrender  of 
the  right,  in  the  Government  to  the  timber. 

The  Appellant,  however,  reHes  upon  a  custoni 
which  he  says  justified  the  cutting  of  timber;  and 
evidence  of  that  custom  has  been  adduced. 

Their  Lordships  would  entertained  very  considerable 
■  'doubt  whether  any  evidence  of  custom  could  be 
allowed  to  control  the  express  stipulations  which  they 
find  in  the  lease  of  this  village  ;  but,  turning  ta  the 
evidence  which  has  been  given  in  support  of  the 
alleged  custom,  their  Lordships  find  that  several  of 
the  witnesses,  speaking  to  that  custom,  admit  that  the 
tillages  upon  which  they  say  timber  has  been  cut 
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dowa  by  the    Lessees,    were   villages   leased   under       is(57. 
'Written  contracts,— contracts   which   dealt,  in  ^  some    BunoNii 
way  or  other,  with  the  subject  of  the  timber ;  con-     ^"^tl 
tracts,  therefore,  which  prevented  any  general  custom  (.o^L^iou  *»f 
flowing  out  of  the  rights  exercised  by  those  tenants.      Tansta. 
Their  Lordshi|)S   find  that    other  of    the  witnesses, 
when  speaking  of  the  timber  cut  on  other  villages, 
expressly  state  that  that  timber  has  been  cut,  not  as 
of  right,  but  by  permission  of  the  Government.     And 
their  Lordships  find  generally  with  respect  to  all  the 
witnesses,  or  all  but  one,  that  they  are  silent  as  to 
any  information  leading  them  to  judge  whether  the 
timber  which  they  say  was  cut,  was  cut  for  the  pur- 
pose of  repairs  or  other  consumption  in  the  villages, 
or  was  out  for  the  purpose  of  clearance  or  cultivation, 
or  cut  (as  the  right  to  cut  is  here  alleged)  for  tho 
purpose  of  ^le  or  other  disposition   as   properly  ol 
the  tenant 

Their  Lordships,  therefore,  are  of  opinion  that 
the  allegation  of  custom  entirely  fails  to  be  supported 
by  evidence. 

With  regard,  lastly,  to  any  express  right  given  by 
the  lease  itself,  their  Lordships  can  find  none ;  on  the 
contrary,  the  6th  clause,  which  has  been  already 
referred  to,  expressly  declares  that  only  such  por- 
tion of  the  rights  of  the  Government  as  may  be 
therein  specifically  granted  ia  thereby  granted  to  the 
Lessee. 

The  4th  clause,  however,  was  said  by  implication  to 
confer  the  right  to  cut  that  timber.  The  words  of 
that  clause  are  these : — "  You  are  prohibited  from 
cutting  down  or  destroying  any  braby  date,  or  other 
trees  liable  to  taxation,  without  the  permission  of  tho 
Collector," 
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1867.  Their  Lordships,  however,   do  not  consider  that 

RoiToNJi     this  clause  is  susceptible  of  the  implication  which  is 
eduljishet   jgyjy^^j  fy^^  ij.  jjy  jjj^  Appellant. 

CoLLKTOB  OF  ^^  ^^^  coursc  of  cloariug  and  cultivating  the  waste 
Tanka.  land  which  the  Appellant  was  obliged  to  clear  and  to 
cultivate,  it  naturally  would  be  requisite  to  cut  down 
and  remove  the  timber  growing  upon  that  waste  land, 
and  their  Lordships  read  that  permission  as  simply 
declaring  that  if,  with  reference  to  that  timber  which 
it  would  thus  be  necessary  to  cut  down  and  remove, 
any  of  it  was  "  brabj  date,  or  other  trees  liable  to 
taxation" — even  as  to  such  timber,  none  should  be 
removed  without  the  express  permission  of  the  Col- 
lector. 

Their  Lordships,  therefore,  are  of  opinion  that  the 
case  of  the  Appellant  entirely  fails  ;  they  concur  with 
the  judgments  pronounced  by  the  Judge  of  the  Dis- 
trict Court,  and  by  the  appellate  Court  at  Bombay  ; 
and  they  will  humbly  advise  Her  Majesty  that  the 
appeal  should  be  dismissed  with  costs. 
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Tarekny  Chuun  Bonnerjke         -         -  Aj>/)cllaniy 

AND 

William  Maiiland  and  Frederick  )  ^  7    .  * 

ADDiKGix)xV  GooDENOUGH-    -         -     RcspondcnU.'' 


On  appeal  from  the  Iligh  Court  of  Judicature  at 
Calcutta. 

XHE  appeal  in  this  case  was  brought  from  a  decree  11th  &  i2tli 
of  the  High  Court  in  Calcutta^  varying  and  amending  *liL^ 
a  previous  decree  made  by  two  of  the  Judges  of  that  o/Ji^t^*^ 
Court,  in  its  ordinary  original  civil  jurisdiction,  in  charged  real 
a  suit  instituted  by  Richard  Stuari  Palmer^  since  cure,  among^ 
deceased,  and  afterwards  represented  by  the  Respon-  ^bt*^ie?d 
dents,  his  Executors,  against  the  Appellant,  together  ^H^^.  ^ 
with  Obhoy churn  Bonner jee^  an  Insolvent  debtor,  grandfather'* 
Ramessur  Chowdry^  a  Trustee,  and  John   Cochrane,  account  of 

BumB  received 
*  Present : — ^Members  of  the  Judicial  Committee^  The  Bight  hy  him  from 

Hon.  Lord  Cairns,  the  Eight  Hon.  Sir  James  WiUiam  Colvile,  ^If^tate. 
the  Eight  Hon.  Sir  Edward  Yaughan  Williams,  and  the  Eight  A,  at  that  * 
Hon.  Sir  Eiohard  Torin  Kindorsley.  time  was 

Assessor : — The  Eight  Hon.  Sii*  Lawrence  Peel.  IndebtedLm, 

which  occa<* 
sioncd  his  afterwards  becoming  an  Insolvent.  Such  Peediin  thecircum- 
stonces,  held,  so  far  as  related  to  A,\  alleged  debt, fraudulent  and  Toid 
as  against  his  Creditors. 

On  a  Bill  filed  by  the  Assignees  of  the  Insolvent  to  cancel  such  a 
Deed,  the  ])Toperty  being  immovable,  and  the  parties  ^Defendants) 
claiming  a  lien  thereon  for  lond  fide  debts,  the  remedy,  ii  any  equity 
exists,  independent  of  the  deed,  would  be  by  a  cross  ^ill. 

The  rule  of  the  appellate  Court  is,  that  it  will  not,  on  a  question  of 
fact,  reverse  an  unanimous  judgment  of  the  Courts  in /nofia, unless  thtf 
f  ery  clearest  proof  is  shown  that  such  decision  is  erroneous. 
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Official  Assignee  of  the  estate  and  effects  of  the  In- 
solvent. The  Bill  prayed  that  it  might  be  declared 
that  a  Deed  of  assignment  in  trust,  dated  the  25th 
of  Aprily  1843,  executed  by  Obhoychurn^  a  Trader 
in  embarrassed  circumstances,  in  favour  of  his 
Mother,  Harrosoondcry  Dabee^  was  fraudulent  and 
void,  and  that  the  same  might  be  set  aside,  as  against 
the  Plaintiff,  and  cancelled;  that  the  Plaintiff  might 
be  declared  entitled  to  an  absolute  estate  in  possession 
of  one  undivided  moiety  of  certain  real  estate,  which 
had  belonged  to  Obhoychurn^  the  subject  of  the 
assignment,  and  the  rents  and  profits ;  that  the 
Defendants  might  be  directed  to  let  the  Plaintiff 
into  possession  of  the  same  without  any  disturbance 
from  the  above-named  Appellant,  who  was  entitled 
to  the  other  moiety ;  and  that,  if  necessary,  the  relii^f 
to  be  granted  might  bo  decreed  to  be  supplemental 
to  the  relief  granted  in  a  former  suit  brought  in 
the  same  Court,  in  which  John  Storm  and  others, 
Creditors  of  Obhoychamy  through  whom  the  Plain- 
tiff, as  a  purchaser,  claimed  title,  were  Plaintiffs. 

The  question  raised  in  the  suit  was,  whether  the 
Appellant,  as  one  of  the  residuary  legatees  in 
remaind^  under  the  Will  of  one  Doorgachurn 
Ghuckerbutty^  deceased,  was  entitled  to  claim  any 
benefit  under  the  above  Deed  of  assignment  in 
trusty  and  which,  by  a  final  decree  (made  in  the 
former  suit  above  mentioned),  had  been  declared 
and  decreed  to  be  fraudulent  and  void  as  against 
the  Creditors  of  Obhoychurn  and  the  Plaintiffs 
in  that  suit,  but  which  last-mentioned  decree  had 
reserved  to  Ramessur  Ghowdnj^  and  Nemychurn  Don- 
nerjee  (since  deceased),  as  Trustees  under  the  Deed, 
and  to  all  persons  other  than  the  Defendants  in  that 
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suit,    namely,    Oblioychvrn   and  his   Mother,  Hurrch       ^^67. 
soonderj/y  any  rights  and  interests  which  they  might     Tarreny 
have  under  the  Deed.  ^  ^     ^      Bo^"™« 

The  first  of  the  two  decrees  made  in  the  suit  in  ,,  »• 
which  the  present  appeal  arose  declared  that  the  Deed 
was  not  a  good  and  valid  security  to  Tarecwj  Churn 
Bmnerjce  and  the  Executors  of  Doorgnchurn 
CbuckerhiUy^  for  Es.  43,674  and  interest,  that  sura 
being  part  of  an  alleged  balance  of  account,  namely, 
of  Ks.  87,500,  which  formed  the  consideration  of 
the  Deed,  dated  the  25th  of  ^/?r^7,  1843;  but  that 
the  latter  should  stand  and  be  a  good  and  valid 
security  as  far  as  the  above  Appellant  was  interested 
thereunder  for  the  remaining  part  of  the  consideration 
therein  mentioned.  This  decree  at  the  same  timo 
declared,  that  the  Deed  was,  on  the  ground  of  fraud, 
invalid  against  Creditors,  not  having  been  made 
bond  fiiUy  and  executed  for  a  good  consideration,  by 
Ohlwychrrn.  Both  parties  appealed  against  that 
decree.  The  second  of  the  two  decree  was  made  by 
the  High  Court  in  its  appellate  jnrisdiction,  and  it 
varied  the  decree  of  the  lower  Court,  by  decreeing, 
not  only  that  the  deed  was  fraudulent  and  void 
against  Obhoychurn^s  Creditors,  and  in  particular 
against  the  Plaintiff  and  those  persons  through 
whom  he  claimed  title  to  the  one  undivided  moiety 
of  the  real  estate  aforesaid,  but  also  that  tho 
•Appellant  was  not  entitled  to  any  interest  or  benefit 
Tinder  the  Deed — first,  because  the  latter  was  de- 
clared and  decreed  to  be  fraudulent  and  void ;  and, 
secondly,  because,  even  if  the  Deed  had  been  bond  fide^ 
there  was  no  express  trust  tbereiu  declared  in  the 
Appellant's  favour,  and  further,  that  he  had  failed  to 
.prove  that  be  was  interested  in  any  part  of  the  allegeti 
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1867.       consideration   mentioned    in   the   Deed,    or   in   the 
Tarkbny    amount  thereby  secured. 
BoSk^ee       The  facts  of  the  case  were  as  follows  :— 
•   »•  In  Julify   1825,  one  DoorgcLchurn  Ghuckerbuttg^  of 

Calcutta^  died,  possessed  of  considerable  property, 
having  made  a  "Will,  whereby  he  devised  and  be- 
queathed, as  to  his  residuary  estate,  as  follows  : — "  I 
give,  devise,  and  bequeath  the  same  to  my  only 
daughter,  Sreemutty  Hvrrosoondery  Dabee^  to  and 
for  the  terra  of  her  natural  life,  and  after  the  decease 
of  my  said  only  daughter  I  will  and  direct"  (certaiii 
payments  to  be  made  to  the  daughters  of  such  daugh- 
ter) and  then,  "  I  give,  devise,  and  bequeath  all  the 
residue  of  my  said  real  and  personal  estate  and  pro- 
perty 80  hereinbefore  bequeathed  to  my  said  daughter 
for  life,  unto  all  and  every  the  sons  of  my  said  daugh- 
ter ;  if  there  shall  be  more  than  one  son,  equally  to 
be  divided  between  the  said  sons  share  and  share  alike, 
as  tenants  in  common,"  and  he  appointed  Gourajf' 
churn  Bonnerjee,  Bissonauth  Mattyloll^  and  Ohhoy* 
churn  Bannerjee  his  Executors,  the  two  first  of  whom 
alone  proved  the  Will. 

Doorgachurn  Chuckerbutty^  \n  his  lifetime,  had 
had  money  transactions  with  Mr.  Marjoribanks^  the 
Kesident  at  Santipore^  and  at  the  time  of  his  death 
was  a  Creditor  of  Marjoribanks  for  Rs.  20,000  and 
interest,  due  on  a  Bond. 

The  case  of  the  Appellant  was,  that  in  the  year 
1822,  Obhoychum  Bonnerjee  was  appointed  Dewan 
to  Marjoribanks  J  apd  in  iS'^iS  he  acted  as  private 
Agent  for  Maj^joribanhs.  After  the  death  of  Door- 
gachurn  Chuckerhutty^  his  Executors  being  informed 
that  Obhoychum  Bonnerjee  was  in  the  receipt  of 
private    funds    belonging  to   Majorihanks^  expected 
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that  he  would,  out  of  those  funds,  repay  the  amount       Jf^ 
due   by   him   to    Doorgachurn  Chuckerbuttfs  estate,     Tareent 
and  although  he  appeared   to   have    received    large    Bonne^ee 
sums  on   account  of  Marjoribanhsj  he  never  paid  it  v. 

over  either  to  Marjoribanks  or  the  Executors; 
and  it  was  stated  by  the  Appellant  that,  in  March^ 
1830,  Marjoribanks  wrote  the  following  letter  to 
Obhotfchurn  Bonnerjee :  "  You  may  as  well  bring  up 
your  private  account  with  me  and  compare  it  with 
mine.  It  must  be  rather  large  against  you ;  however, 
we  shall  have  no  difficulty  in  coming  to  a  settlement." 
It  was  alleged  that  this  settlement  was  effected  by 
the  amount  due  by  Obhotfchurn  Bonnerjee  to  Marjori* 
banksy  and  which,  according  to  the  account  as  stated 
in  his  Books,  amounted  to  Rs.  43,674,  being  trans^ 
ferred  to  the  credit  of  the  latter's  account  with  the 
Executors  of  Doorgachurn  Chuckerbuttg^  they  debit- 
ing Obhoychurn  Bonnerjee  with  that  amount,  and 
accordingly,  on  the  21st  of  Angus tj  1830,  Marjori^ 
banks  sent  to  the  Executors  the  following  draft  on 
Obhoychurn  Bonnerjee: — "Please  to  pay  to  Gouree- 
churn  Bonnerjee  and  Bissonauth  Mattgloll^  Executors 
to  the  estate  of  Doorgachurn  Chuckerbuttg^  the  sum 
of  sicca  rupees  forty-three  thousand  six  hundred  and 
seventy-four,  being  the  amount  balance  of  account 
between  us. 

43,674,  E.  Marjoribanks^ 

Santipore.  21  August^  1830." 

This  draft  was  enclosed  in  a  letter  signed  by 
Marjoribanks  to  the  Executors,  and  at  the  same  time 
the  following  letter  was  also  written  by  him  to 
Obhoychurn  Bonnerjee : — "  Obhoychurn^ — On  paying 
Goureechurn  Bonnerjee  and  Bissonauth  Muttyhll^  Exe- 
cutors to  the  estate  of  your  grandfather,  the  draft  I 
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^^^      have  given  them  for   S.    Ks.  43,674,  all   accotinte 
Tabreny    between  us  are  settled. 
Bo.NNERjEB  .  "  Your  friend, 

"  E.  Marjoribanks:^ 

The  draft  was  endorsed  in  blank  by  Exeeutors  and- 
handed  over  to  Obhoychurn  Bonnerjee^  together 
with  the  Bond  of  Marjoribanks ;  but  instead  of  the 
money  being  actually  paid  by  Obhoychurn  Bon^ 
nerjee  to  the  Exeeutors,  it  was  debited  against  him 
in  their  accounts,  and  he  in  his  own  account  Books 
debited  himself  with  the  amount  as  due  to  the  Exe^ 
enters,  having  given  credit,  as  before  mentioned,  ta 
Marjoribanks. 

Soon  afterwards  Obhoychurn  Bonnerjee  began  ta 
engage  in  trade,  and  had  large  transactions  with  many 
houses,  and  from  that  time  the  sum  of  Bs.  43,674 
was  debited  against  Obhoychurn  Bonnerjee  m 
account  with  the  Executors,  and  he  obtained  other 
advances  from  the  estate.  It  was  further  alleged, 
that  the  account  was  prepared  by  Obhoy^urn  Bon* 
nerjee  in  consequence  ^  of  his  Mother  having  called 
upon  him  for  one,  and  that  at  her  request  he  gave 
her  a  promissory  note  for  Bs.  &7,500,  being  the 
balance  of  account,  making  it  payable  twelve  months 
after  date*  That  during  the  year  1842  some  of 
Obhoychurn  Bonnerjee^s  shipments  resulted  in  a 
loss,  and  gradually  from  that  time  he  got  into 
further  difficulties;  and  when  his  promisscwry  note 
to  his  Mother  fell  due  she  and  her  Attorney,  Mr. 
Graham^  threatened  him  with  proceedings  unless 
he  entered  into  some  arrangement,  and  that  in 
consequence  the  Deed  of  assignment  of  the  25th  of 
Aprils  1843,  was  prepared  by  Mr.  Graham.  Ifc 
was  between  Obhoychurn  Bonnerjee  of  the  first  part, 
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Hurrosoonderg    Dahee    of    the    second    part,    Nemy- 
churn  Bonner jee  and  Ramessur  Chowdry  as  Trustees 
of  the  third  part.     It  recited  that  Obhoychurn  Bon- 
nerjee  was  entitled,  in  the  event  of  his  surviving  his 
Mother,  to  one  dear  moiety  of  the  residuary  estate  of 
Doorgachum    Gkuckerhutty ;  that   he    was   indebted 
to  Hurrotoondery  Dabee  in  Rs.   87,500,  for  advances 
made  out    of  that   residuary  estate,  which  she  was 
liable  to  make  good ;  that  he  had  been  applied  to  for 
payment ;  that  he  was  unable  to  pay,  but  had  agreed 
to  execute  the  Deed  as  security ;  and  it  was  thereby 
witnessed  that  he  sold  and  conveyed  to  the  parties  of 
the  third*  part  *'  All  that  the  undivided  moiety,  or 
share,  right,  title,  and  interest,    whatever  the  same 
may  be,   of  him,   the  said   Obhoychurn  BonnerjeCj  of 
and  in  the  several  messuages,  lands,  tenements,  and 
liereditamentB  following,  being  respectively  formed  of 
the  said  residuary    estate  of   the    said   Doorgachum 
Chuckerbutty^  deceased,  that  is  to  say :"      And  then 
followed  the  description  of  the    property  "  to   have 
and  to  hold  the   same  respectively  (subject  to  and 
after  the  determination  of  the  life  interest  of  the  said 
Sreemutty  Hurrosoondery  Dabee  therein  respectively) 
unto  and  to  the  use  of  them  (the  parties  of  the  third 
part)    and  the     survivor    of   them,    his    heirs,    and 
assigns   for     ever,"     upon    the    trusts    thereinafter 
declared.     A  similar  clause,  assigning  his  moiety  of 
the  personalty,  then  followed,  and  the  trusts  declared 
were  as  follows,  viz. : — Out   of   the   moiety  of  the 
personalty,  or,  if  the  same  should  be  insufficient,  out 
of  the  rents  and  profits  of  the  moiety  of  the  realty, 
or,  if  necessary,   by  sale  thereof,  to  pay  to  the  resi- 
duary estate  the    sum   of  Es.    87,500,  and  interest 
at  six  per  cent,  and  costS;  and  after  full  payment  to 
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make  over  what  remained  of  such  moiety  to  Obhoy- 
churn  Bonnerjee  to  his  own  use.  The  deed  con- 
tained the  usual  covenants  for  title  and  further 
assurance,  power  to  appoint  new  Trustees,  and  a 
power  of  Attorney  from  Obhoychum  Bonnerjee  to 
the  Trustees. 

Amongst  other  firms  with  whom  Abhoffchum 
Bonnerjee  had  transactions  was  the  firm  of  MackiUop^ 
Stewart^  &  Co.,  which  transactions  went  on  from  the 
year  1836.  On  the  23rd  of  August,  1845,  that  firm 
brought  an  action  against  Obhoychurn  Bonnerjee  to 
recover  Bs.  50,816  and  interest;  and  he  having 
failed  to  appear  to  the  action,  a  Writ  of  sequestration 
was  issued,  under  which  the  Sheriff  of  Calcutta 
seized  the  right,  title,  and  interest  of  Obhoychurn 
Bonnerjee  in  certain  portions  of  the  property  left  by 
Doorgachurn  Chuckerbutty^  being  six  parcels  out  of 
the  twelve  parcels  mentioned  in  the  Deed,  and  the 
firm  of  Mrickilbpj  Stewart^  &  Co.  contended  that 
Obhoychurn  Bonnerjee  had,  in  fact,  obtained  a  moiety 
of  Hurrosoondery  Dabee^s  life  interest  in  the  property 
so  seized. 

Upon  this  Hurrosoondery  Dabee  brought  an  action 
of  trespass  against  the  Sheriff,  and  while  it  was 
pending  Obhoychurn  Bonnerjee^  on  the  4  th  of  Feb- 
ruary^  1846,  was  declared  an  Insolvent,  and  Mr. 
O^Dowda  was  appointed  his  Assignee  by  the  Insolvent 
Court  of  Calcutta;  and  on  the  l9th  of  February^ 
1846,  Obhoychurn  Bonnerjee  filed  his  schedule  in 
the  Insolvent  Court,  in  which  he  admitted  the  debt 
of  Bs.  87,500  as  due  upon  the  aforesaid  note  in 
favour  of  Hurrosoondery  Dabee.  At  the  time  of  the 
insolvency  he  deposited  his  Books  in  the  Insolvent 
Court. 
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On  the  6th  of  March^  1846,  judgment  having 
been  obtained  on  the  16th  of  Febraary^  1846,  was 
signed  in  the  action  by  Mackillop^  Stewart^  &  Co., 
against  Obhoychurn  Bonnerjee  for  Rs.  64,865.  9.  3. 

On  the  24th  of  February^  1846,  the  firm  of  Mac- 
Jcillo})j  Stewart,  &  Co.  filed  a  Bill  on  the  equity  side  of 
the  Supreme  Court  at  Calcutta  against  Hurrosoondery 
DabeCj  Oblioychum  Bonnerjee,  and  his  Assignee, 
alleging  that  Hurrosoondery  Dabee  had  sold  to 
Obhoychurn  Bonnerjee  one  moiety  of  her  life  estate  in 
Doorgachurn  Chuekerbutty^s  property,  and  that  Oblhoy- 
churn  Bonnerjee,  to  defeat  the  rights  of  their  firm 
under  the  sequestration,  had,  on  the  pretence  of 
being  indebted  to  her  and  Netnychurn  Bonnerjee 
and  Ramessur  Chowdry,  under  a  Bond,  executed  the 
before-mentioned  Deed,  reconveying  that  property  to 
her  ;  and  it  prayed  for  a  declaration  that  Obhoychurn 
Bonneijee  had  a  seizable  interest  in  the  estate,  and 
to  have  the  reconveyance  declared  fraudulent,  and 
to  have  it  cancelled  and  Hurrosoondery  Dabee 
restrained  from  proceeding  in  her  ajction  of  trespass. 

Obhoychurn  Bonnerjee  and  Hurrrosdondery  Dabee 
by  their  answers  relied  on  the  Deed  of  the  25th 
April,  1843,  and  submitted  that  it  was  valid  and 
bond  Jide,  and  they  denied  the  allegation  of  Hurro- 
soondery Dabee  having  ever  assigned  the  moiety  of 
her  life  interest  as  alleged. 

The  Court  directed  issues  to  be  tried,  as  to  whether 
Obhoychurn  Bonnerjee  had  at  the  time  of  the  seizure 
under  the  sequestration  any  seizable  interest  in  the 
property  attached,  which,  on  the  18th  of  May,  1848, 
were  found  in  the  affirmative. 

On  the  13th  of  July,  1848,  a  decree  was  made  in 
the  suit,  declaring  that  the  Deed  was^  so  far  as  the 
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1867.       interests   of   the   Defendants,    Hurrosoondery   Dahee^ 
Tarbknt     Obhoychurn  Bonnerjee^  and  O^Dowda  were  concerned, 
BoiwEfijBE    fraudulent  and  void  as  against  the  firm  of  Mackillop^ 
^   ,f-  Stewart^    &   Co.,     and    that    Obhoychurn    Bonnerjee^s 

interest  was  seizable  and  saleable  under  the  seques- 
tration, but  it  reserved  the  rights  under  the  Deed  of 
Nemychurn  Bonnerjee  and  Rumessur  Ghotodry  (who 
were  not  made  parties  to  that  suit)  and  all  persons 
other  than  the  three  Defendants. 

Hurrosoondery  Dabee  applied  for  a  rehearing  of 
the  suit,  but  the  decree  was  affirmed. 

After  the  decree  the  Sheriff  of  Gakutta^  under  the 
Writ  of  sequestration,  sold  the  right,  title,  and  inte- 
rest of  Obhoychurn  Bonnerjee^  in  the  property  so 
seized,  to  one  Mackenzie^  to  whom  the  Sheriff  executed 
conveyances. 

On  the  23rd  of  Jiina^  18G1,  Hurrosoondery  Dabee 
died,  leaving  Obhoychurn  Bonnerjee  and  the  Appel- 
lant her  surviving. 

On  the  i4th  of  Septemher^  1861,  Richard  Stuart 
Palmer  filed  a  Bill  in  the  Supreme  Court  against 
Obhoychurn  Bonnerjee  and  the  Appellant,  and  John 
Cochrane  as  Obhoychurn  Bonnerjee^s  Assignee.  The  Bill 
stated  the  proceedings  in  the  suit  above  detailed,  and 
further  that  on  the  8th  of  July^  1858,  Mickenzie  sold 
and  conveyed  his  interest  to  the  Plaintiff,  and  daimed 
for  him  an  absolute  title  to  Obhoychurn  Bonneejee^a 
moiety  of  the  estate,  and  charged  collusion  between 
the  Defendants  to  keep  him  out  of  possession,  con- 
tending that  the  Deed  of  assignment,  dated  the  25th 
of  April,  1843,  was  fraudulent  and  void;  and  the 
Bill  prayed,  first,  that  it  might  be  declared  that 
tinder  the  circumstances  therein  stated,  the  Deed 
was  fraudulent  and  void  as  against  the  Plaintiff,  and 
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that  the  same  might  be  set  aside  as  against  the  Plain-  ^^^''• 
tiff  and  cancelled  ;  secondly,  that  the  Defendant,  TABEE.rr 
Bamessur^Ckowdri/j  might  be  restrained  by  the  Order  bonnebjm 
of  the  Court  from]  setting  up  or  insisting  upon  the  ^r  /* 
Deed,  or  using  the  same  as  against  the  seizer  under 
the  Writ  of  sequestration,  or  against  the  title  con- 
veyed by  the  Bills^of  sale ;  thirdly,  that  it  might  be 
declared  that,  on  the  death  of  HurroBoandery  Dabee, 
the  Plaintiff  became  and  was  entitled  to  an  absolute 
estate  in  possession  of  one  undivided  moiety  of  the 
real  estate,  and  of  the  rents  and  profits  thereof  ; 
and  that  the  Defendants  might  be  directed  by  the 
Court  to  let  the  Plaintiff  into  possession  of  one 
undivided  moiety  of  tlie  rents  and  profits,  and 
without  any  disturbance  from  Tareeny  Chum 
Bonnei'Jeey  as  the  person  entitled  to  the  other 
moiety  thereof,  or  from  any  of  the  Defbudants  ; 
fourthly,  that  the  Defendant,  Ramessur  Chowdry  and 
Ohhoychum  Bonnef^jee  and  Tareeny  Churn  Bonnerjee^ 
and  also  Cochrane^  as  Assignee  of  Obhoychurn 
Bonneijee,  might  be  restrained  by  the  Order  and 
Injunction  of  the  Court  from  selling,  further  med- 
dling, or  in  any  way  dealing  with  the  undivided 
moiety  of  the  real  estate,  or  with  so  much  thereof 
as  the  Plaintiff  was  interested  therein,  and  the  renta 
and  profits  thereof ;  fifth,  that  an  account  might, 
if  necessary,  be  taken  of  the  rents  and  profits  and 
other  moneys,  the  product  of  the  real  estate,  or  of 
such  portion  thereof  as  the  Plaintiff  was  interested 
therein-,  received  by  the  Defendants,  Bamessur  Ohow' 
dry^  Obhoychurn  Bonnerjee,  and  Tareeny  Chum 
Bonnerjeey  or  any  or  either  of  them,  since  the  death 
of  Hurrosoondery  Dabee ;  and  that  the  same^  or  a 
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^^fj^      moioty    thereof,    might    be    paid  to    the  Plaintiff  ; 
Tarbbny    and  that,  if  necessary,  the   relief  to   be   granted  in 

C^H  fT  KM 

BoNiTBBjxi  that  suit  might  be  deemed  to  be  supplemental  to 
UxTLL  D  *^®  relief  granted  in  the  former  suit,  wherein 
Shrm  and  others  were  Plaintiffs,  so  far  as  related 
to  Obhoychurn  Bonnerjeej  and  also  Ramessur 
Ckowdrt/^8  claim  to  represent  the  interest  of  Obhoy- 
churn Bonner jee  as  Trustee  for  him  in  respect  of  gne 
moiety  of  the  undivided  moiety;  and  so  far  as  related 
to  Tareeny  CJiurn  Bonnerjce  as  Executor  ;  and  so 
far  as  he  might  set  up  any  claim  as  heir  or  repre- 
sentative  of,  or  as  deriving  his  title  through,  Hurro- 
soondery  Ddbee  ;  and  that  to  such  extent  the  Defen- 
dants respectively  might  be  held  to  be  bound  by  the 
proceedings  in  that  suit. 

Before  the  hearing  Pahner^  the  Plaintiff,  died, 
leaving  the  Respondents  his  Executors,  who  revived 
the  suit. 

The  cause  came  on  for  hearing  on  the  6th  of  Feb* 
ruary^  1863,  before  Sir  Charles  Jackson  and  Walter 
Morgan^  Esquire,  two  of  the  Judges  of  the  High  Court 
of  Judicature,  which  had  been  substituted  for  the 
Supreme  Court,  and  the  hearing  lasted  [several  days. 
The  Plaintiffs  read  as  evidence,  as  against  the  Appel- 
lant, certain  portions  of  his  answer  filed  in  the  cause, 
being  admissions  as  to  the  death  of  Doorgachum 
Ghuckerbutty^  leaving  him  suriving  the  persons  therein 
stated,  and  leaving  property  and  a  "Will  (but  disputing 
the  accuracy  of  the  statement  in  the  Bill  as  to  the 
residuary  clause),  and  admissions  of  the  fact  of  some 
portions  of  the  proceedings  having  taken  place  in  the 
actions  and  suit  as  before  mentioned  and  set  out 
in   the   Bill,    and   of   Obhoychurn    Bonnerjee^s   insol- 
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venoy,  and  of  the  Defendants  being  subject  to    the     ^  ^^^7. 

jurisdiction  of  the    Court.     The  Plaintiffs  also  exa-     Tabkeny 

mined  as  witnesses,   Obhofjchnni   Bonncrjee^  Raphael  bonkbwkk  • 

Z.     Shir  core  y     Henry    George     Temple^   and    Nobin-  ^' 

chunder  Mookerjee.  The  head  assistant  of  the  Official 

Assignees'   office  was   called    to    produce    from   the 

Insolvent   Court   the   account   Books   of  Obhoychurn 

Bonr^erjee's   estate,    but   he    produced    only    twelve 

Books,  which  he  had  found  after  strict  search  in  the 

office;  and  he  deposed  to    the  fact  of  many  Books 

in  the  Insolvent  Office  being  destroyed.     The  Books 

produced  were  day-books  (/io/fttr^)  for   the  Bengalee 

years   1238,   Vli'i,  1245,   124G,   1247,  1248,  six  iu 

number;   and  lodgers  {Khuttians)  for    1237,   1238, 

1239,   1241,  1247,  and   1218,  also   six   in   number, 

there  being  both  day-books  and  ledgers  for  three  of 

these    years,    viz.,    1238,   1247,    1248.     A  witness 

proved  the   execution  of  the  conveyances  from  MaC" 

kenzie   to    Falmer.     Another   witness,    Nobinchunder 

Mooher/ee,  proved  the  estate  of  indebtedness  of  Obhoy- 

churn,   BonncrjeCy  and  the   debt  to  Messrs.  Maclcillop^ 

Stewarty    &   Co.,   which,    it    appeared,  arose  out  of 

trade  transactions  between    1836  and  1845.     Obhoy- 

chwm  Bonnerjee  was  also  examined  as  a  witness  for 

the  Plaintiff,  and  stated  the  circumstances  as  to  the 

origin  of  the  debt  forming  the  consideration  for  the 

deed. 

On  the  12th  of  February,  1863,  the  Court  deli- 
vered  judgment,  and  on  the  same  day  a  decree  was 
made  declaring  the  Deed  to  be  valid  as  a  security 
to  the  Appellant  only  to  the  extent  of  the  considera- 
tion money,  exceeding  Rs.  43,674  and  interest,  and 
not  to  be  valid  as  a  security  to  Obhoychurn  Bonnerjee. 

The  Appellant  appealed  against  this  decree  to  the 
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18(57.  ^  appellate  branch  of  the  High  Court,  upon  the  follow- 
Tareext  ing  grounds : — First,  ^that  although  the  Court  had 
BoNKERjBE  r^g^^ly  ^cld  that  the  onus  of  proof  lay  on  the 
r^AvT.  I^laintiffs,  the  Court  called  on  the  Defendants  to  go 
into  a  case  after  the  Plaintiffs  had  failed  to  make  out 
a  primd  facie  case,  and  that  the  circumstance  that 
the  evidence  of  the  witness  called  by  the  Plaintiff:* 
disclosed  a  somewhat  suspicious  case  was  wholly 
insufficient  to  establish  an  affirmative  case  of  fraud. 
Second,  that  if  the  evidence  of  Ob/ioj/cfiurn  Donneriee^ 
the  principal  witness  called  by  the  Plaintiffs,  was  to 
be  believed,  it  established  the  Deed  of  trust,  and  if  it 
was  not  to  be  believed,  there  was  no  evidence  affecting 
the  Deed  one  way  or  the  other.  Third,  that  the  Court 
treated  the  case  as  if  tl^e  real  question  was^  whether 
consideration  for  the  Deed  was  proved,  whereas  the 
real  question  was  whether  the  Deed  was  proved  to  bo 
fraudulent  as  against  the  Creditors  of  Ohlioychurn 
Bonnerjee;  and  all  that  was  proved  was  that  he,  being 
a  Trader  in  indebted  circumstances,  executed  a  Deed 
not  purporting  or  shown  to  bo  voluntary,  and  not 
purporting  or  shown  to  be  an  assignment  of  all  his 
property,  and  which,  moreover,  was  an  assignment  by 
way  of  security  only.  Fourth,  that  upon  the  only  facta 
stated,  and  the  only  case  made  by  the  Bill,  raising  the 
issue  that  the  Deed  was  fraudulent  ia  totoj  the  Court 
ought  to  have  dismissed  the  Bill,  instead  of  giving  a 
decree  partially  in  favour  of  the  Plaintiffs.  Fifth,  that 
supposing  the  Defendant,  Obhoychuni  BonnerjeCy  had 
not  been  bound  by  the  former  decree,  no  decree  could 
possibly  have  been  made  against  him,  on  the  evidence 
given  in  the  present  case  for  the  Plaintiffs,  and  that 
the  Defendant,  Tareenjj  Churn  Bonnerjee^  as  the 
Court  found,  \sd.^  not  bound  by  the  decree,  and  had 
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no  notice  of  any  fraud,  coulil  not  be  in  a  worse  posi-        i^^". 
tion   than    Obhof/churn  would  have  been  in  on  the     Tareknv 
above  supposition ;  and,  lastly,  that  nothing  transpired   Uonneiueb 
during  the  case  for  the  Plaintiffs,  to  raise  any  pre-  v. 

sumption  or  probability  that  there  was  any  evidence 
bearing  on  the  case  one  way  or  the  other  which  the 
Defendants  could  have  adduced. 

The  appeal  was  heard  on  tho  3rd  of  July^  18(53, 
before  Sir  Barnes  Peacock^  Sir  Mordaiint  Lawson 
Welldj  and  E,  P.  Laviwje^  Esq.,  the  Judges  of  tho 
High  Court. 

At  .the  hearing  of  the  appeal  the  Appellant,  by 
leave  of  tho  Court,  took  the  objection  to  the  wholo 
frame  of  the  suit,  that  inasmuch  as  the  original 
Plaintiff  was  simply  a  purchaser  from  a  purchaser 
at  tho  Sheriff's  sale  of  Obhof/charn  Doivicrjde^s 
right,,  title,  and  interest,  and  not  a  Creditor  of  Obhoy- 
churn  Bonncrjee^  lie  had  no  right  in  law  to  seek  to 
set  aside  the  assignment  as  one  fraudulent  against 
Creditors,  he  being  an  Assignee  only  of  tho  party 
who  executed  the  alleged  fraudulent  assignment. 
The  Eespondents  also  took  an  objection  that  tho 
decree  did  not  go  far  enough,  and  that  it  was 
erroneous  in  declaring  the  Deed  to  be  a  valid  security 
to  the  Appellant  at  all. 

The  lligh  Court  varied  the  decree  of  the  Court 
below,  by  declaring  the  Deed  to  be  fraudulent  and 
void  as  against  the  Plaintiffs,  and  those  through 
whom  they  claimed  in  the  suit,  and  ordered  the  Deed 
to  be  cancelled,  and  declared  that  the  Plaintiffs,  on  the 
death  of  Ilurrosoondery  Dahce^  were  entitled  to  an 
absolute  estate,  in  possession  of  one  undivided  moiety 
of  the  real  estate  mentioned  in  the  Bill,  and  of  tho 
rents  and  profits,  and  further  ordered  that  they  should 
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be  put  in  possession,  giving  the  usual  consequential 
orders  by  way  of  injunction,  and  for  payment  of  back 
rents  and  profits  to  (he  Plaintiffs,  and  ordered  the 
Appellant  to  pay  the  costs  of  the  appeal. 
The  appeal  was  from  this  decree. 

The  Attorney-General  (Sir  Joh:i  Rolt^  Q.C.)  and 
Mr.  J.  Belly  for  the  Appellant. 

First,  the  Court  below,  by  holding  that  the  Deed 
of  the  25th  of  April^  18i3,  was  fraudulent  and 
void  as  against  the  Plaintiffs,  instead  of  passing  a 
decree  for  the  benefit  of  the  Creditors  of  Ohhoi/chiirn 
Bonnerjee  (as  one  of  whom  the  Appellant  claimed), 
made  a  decree  that  was  prejudicial  to  their  claims, 
including  that  of  the  execution  Creditor,  if  unsatisfied. 
Inasmuch,  therefore,  as  the  purchaser  at  the  Sheriffs 
Bale  bought  the  right,  title,  and  interest  of  Obhoy- 
churn  Bonnerjee^  the  money  arising  from  such  sale 
went  to  the  execution  Creditor,  the  Deed  being  sub- 
sequently declared  void  as  against  Creditors  generally, 
and  not  only  as  against  the  firm  of  MacJcilop^  Stewart^ 
&  Co.,  the  value  of  the  property  would  materially 
increase  the  estate,  and,  having  passed  to  the  pur- 
chaser at  tho  Sheriff's  sale,  it  could  never  thenceforth 
be  applied  to  the  unsatisfied  portion  of  the  execution 
Creditors'  claim,  or  to  the  claim  of  other  Creditors, 
unless  the  purchaser  at  the  Sheriff's  sale  was,  as 
purchaser  of  the  right,  title,  and  interest  of  the  execu- 
tion Creditor,  held  to  bo  entitled  to  tho  estate  only 
after  payment  of  all  claims  of  Creditors  against  it. 
Tho  Court  below  was  also  in  error  in  assuming 
that  the  Deed  had  been  in  the  former  suit  declared 
void  so  far  as  Ohhoycliurn  Bonnerjee  was  concerned, 
for  tho  finding  was  that  it  was   only  void  so  far  as 
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affected  the  firm  of  Muekillop^    Stewart^  &   Co.,  and       ^i^or. 
there  was  no  evidence  to  show  that  the  claim  of  that     Takkkny 
firm  was  not  satisfied  by  the  money  received  by  tliem    jjo^/^.^'^jj^g 
from  the  Sheriff  on  the  sale  of  the  property  seized  v, 

and  sold  by  him  under  the  Writ  of  sequestration. 
Another  objection  is,  that  the  Deed  comprised  other 
property  besides  that  contained  in  the  conveyances  to 
the  Plaintiff  in  the  original  suit,  and  the  Plaintiff 
not  having  or  claiming  to  have  any  iutei'ost  in  such 
other  properties,  or  any  rights  as  Creditor  of 
Oblioy churn  Bonnerjee^  the  Deed  ought  not  to  have 
been  ordered  to  be  cuacelled  so  as  to  deprive  tho 
parties  interested  under  it  of  their  right  to  the 
Rs.  13,873,  due  by  Obhoychuni  to  the  estate  of  his 
grandfather.  Such  debt  is  not  in  dispute,  and  must 
stand  as  a  security  for  that  amount. 

Secondly,  the  High  Court,  in  aitirming  the  decree 
of  the  Lower  Court  upon  the  question  of  fact, 
that  neither  the  evidence  given  by  Obhntjchuni 
Bonnerjce  nor  the  Pooks  produced  at  the  hearing 
were  to  be  believed,  was  wrong,  because,  as  to  the 
Books,  the  same  were  produced  from  the  office  of  the 
Insolvent  Court,  wliere  they  had  been  for  upwards  of 
sixteen  years  previous  to  the  hearing  of  the  suit,  and 
there  was  nothing  whatever  in  the  appearance  of 
the  Books  or  in  evidence-in  the  case  to  entitle  the 
Court  to  impute  to  that  witness  fabrication  of  the 
Books,  nor  was  there  anything  to  entitle  the  Court 
below  to  impute  to  that  witness  the  perjury  that  has 
been  imputed  to  him.  The  circumstances  of  tho 
ease  were  not  such  as  to  justify  the  Court  in  holding 
itself  bound  by  the  conclusions  of  fact  arrived  at  by 
the  Court  Ijelow  from  the  evidence  given  in  the  cause, 
but  the  Court  ought  ^itself  to   have   examined   tho 
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1SG7.       evidonco  and  formed  iLs  own    conclusious  tlieroon, 

Tareeny    Nothing  turned  on  the  demeanour  of  witnesses,  but 

BoNNEiiJEE  ^'^^  opinions   of   the    Court   below   on   the   evidenco 

.,    *•  was  founded  ui)on  reasoning:  thereon  which  was  un- 

sound  and  clearly  open  to   review.     Even  if  Obhoy- 

chum  lionncrjre^s   evidence   was   such   as    could   not 

be  relied  on,  no  fraud  was  establlilicd. 

Third,  a5;suming  that  the  High  Court  was  right 
in  finding  that  the  Court  below  had  come  to  a  sound 
conclusion  as  to  the  Deed   not  being  a  vaild  security 
to   the    Appellant   and    Executors  for    the    sum   of 
Es.  43,674,  that  Court  was  wrong  in  determining  that 
the  Lower  Court  had  come  to  an  erroneous  conclu- 
sion as  to  the  Deed  being  a  valid  security  for  the 
residue,  and  in  so  overruling  that]mrt  of  the  decision 
of  the  Lower  Court,  the  High  Court  reversed  the 
linding  on  an  issue  of  fact  contrary  to   the  evidence  ; 
but  we  insist  that  that  Court  was  in  error  in  holding 
that  the  Deed  was   one  to   which   the  priciples   laid 
down  in  the  case  of    Garrard  v.  Lord  Lauderdale  (a) 
were  applicable.     The  Deod  being  one  that  could  not 
bo  revoked  by  the  settlor  without  the  sanction  of  the 
cestui  que  trusts,  of  whoni  tho  Appellant  was  one.    In 
Prcddf/  V.  liose  (b)  it  was  held,  that  Trustees  Avho  had 
no  notice  of  an   assignment  were   eutitlcxl  to    retain 
dividends  in  satisfaction  of  a  covenant  in  a  marriage 
settlement  to  pay   a  certain  sum  of  raonej'.  Again, 
the  Court  ought  not  to  have  declared  that  tho  Plain- 
tiffs  were,   on   the  death   of  Ilurrosoonder//   Dabcc^ 
entitled  to  an .  absolute    estate  in  possession  of  one 
undivided  moiety  of  the  real  estate,  and  of  the  rents 
and  profits  thereof,  but  if  any  decree  could  be  made 
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for  the  rUiintiiT  in  tlie  salt,   it  oiiglit  to  havo  been        ^■'^^7. 
one  dccl'Liring  that  the  IMaintiffs  as  the  purchasers  of     Tarerxy 
the  right,  tith^,  and  interest  of  Ohhoijchnvn  Bonnerjec^    13on"kujee 
and  as  such  purchasers,  Avas  entitled  onl\^  to  a  decree    ^,    v- 
for  rolomptiou  of  the  m^ioty  of  the   prelnl•53.5^,   upon 
payment  of  the  moneys  due   under  and  by  virtue  of 
the  Deed.     Independently,  however,  of  the  Deed,  the 
Appellant  was  entitled  to  the  first  cliarge  upon  the 
share    of    0^)ho;icIrrr)i     Bonnerjee^     for    any   moneys* 
due  by    ObhoijcJinni   JJouncrjee  to  the  estate  of    the- 
Testator,    Voorgachuni    Chnchirbulhi^    and  tliis   right 
of  the  Appelhmt  was  wholly  overlooked  by  the  Court 
in  making  the  decroo. 

Sir  /?.  Vabmr,  Q.O.,  and  '\l\\  Lufh,  for  the 
Respondents,  were  not  failed  on  to  address 
their  Lordships. 

Judgment  was  delivered  by 

The  Right  Hon.  Lord  CAiTivs:— 

Their  Lordships  are  of  opinion,  that  the  only  ques- 
tion in  this  case  is  the  validity  of  the  Deed  which  the 
Bill  M'as  filed  to  set  aside. 

It  has  been  contended  for  the  Appellant  that,  even 
supposing  the  Deed  were  out  of  the  way,  the  Ap- 
pellant, as  against  Obhof/churn  Bonmrjee  and  thoso 
who  claim  under  him,  would  be  entitled  to  have  a  lien 
or  securety  upon  the  share  of  OhJioychuni  in  the  estate 
of  the  Testator  for  any  money  which  might  be  coming 
from  Ohhofjchurn  to  that  estate  ;  and  that  the  Appel- 
lant would  be  entitled  to  that  security  or  lien,  not  by 
yirtue  of  the  contract,  but  upon  a  well-known  prin- 
ciple of  equity  independent  of  contract. 

Their    Lordships    have    very    considerable  doubt 
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\^•hethor,  having  roganl  to  the  "Will  lu  this  cafso,  ami 
the  nature  of  the  property,  viz.,  immovable  or  real 
estate,  any  such  lian  could  be  maintained  ;  and  further, 
the  right  to  maintain  a  lien  would  depend  on  the 
proof  of  the  two  debts  due  from  Ohhoj/churn  to  the 
estate,  which,  if  not  proved  for  the  purpose  of  main- 
taining the  Deed  in  this  Oiise,  would  of  course  not  be 
proved  for  the  purpose  of  maintaining  an  equity  in- 
dependent of  the  D»eL  But,  putting  aside  those 
difliculties,  their  Lordships  think  that  if  any  such  lieu 
could  be  introduced,  or  be  attempted  to  be  enforced, 
the  attempt  to  enforce  it  could  only  have  been  made 
by  other  proceedings,  viz.,  by  a  Bill  in  the  nature  of 
a  cross-bill  filed  by  the  Plaintiff,  insisting  upon  that 
equity,  and  undertaking  to  prove  the  facts  which  it 
would  be  necessary  to  prove  in  order  to  give  effect  to 
the  equitj',  if  the  equity  did  exist. 

Their  Lordships,  therefore,  address  themselves  to 
consider  the  question  of  the  validity  of  the  Deed. 

IvTow,  in  the  first  place,  an  objection  has  been  made 
to  the  title  of  those  wlio  were  the  Plaintiffs  in  the 
suit  below  to  impugn  that  Deed.  It  is  said  that  the 
Plaintiffs  in  the  revived  suit  represent,  as  they  do, 
Palmer^  the  sole  Plaintiff  in  the  original  suit ;  that 
Palmer  was  merely  purchaser  at  the  Sheriff's  sale,  who 
took  a  conveyance  from  the  Sheriff  of  all  the  interest 
of  Obhoychurn  in  the  properly  in  question ;  and  it  is 
contended  that  he  and  the  Plaintiffs  must  take  that 
interest  as  Obhoychurn  held  it,  and  that,  because 
Obhoychurn  could  not  set  aside  the  Deed  which  ho 
had  executed,  therefore,  no  more  can  those  .who  claim 
by  sale  from  the  Sheriff. 

There  might  b3  considerable  foundation  for  that 
argument,  if  the  execution  had  gone  against  Obhoy^ 
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churn^  and  the  sale  had  been  made  by  the  Sheriff  of 
his  property,  and  then,  without  anything  more,  a  con- 
veyance to  the  purchaser  under  that  sale  had  been 
executed  by  the  Sheriff.  But  that  was  by  no  means 
the  case  with  regard  to  the  execution  we  have  now  to 
deal  with,  because,  after  execution  levied  and  before 
sale,  the  first  suit  was  instituted  which  is  referred  to 
in  the  Bill  in  the  present  suit.  That  first  suit  was 
instituted  by  the  firm  of  Mackillopj  Steward  &  Co., 
against  Ohhoychurn  and  against  his  Mother ;  and  tho 
result  of  that  was  that,  before  any  sale  took  place,  a 
decree  of  the  Court  was  made,  by  which  the  Court 
declared  that  the  Deed  in  question,  so  far  as  related 
to  the  Defendants  in  the  suit,  and  their  respective 
interests  and  claims  thereunder,  was  fraudulent  and 
void  as  against  the  Plaintiffs  in  the  suit, — ^reserv- 
ing, nevertheless,  to  Nanychurn  Bonnerjee  and 
JRamessur  Ghowdry^  the  Trustees  under  the  Deed, 
and  to  all  persons  other  than  the  Defendants  in  the 
suit,  all  their  rights  and  interests  under  or  by  virtue 
of  the  Deed.  ' 

Therefore,  before  any  sale  took  place,  there  was  a 
determination  of  the  Court  in  a  suit  to  which  the 
Creditors  were  parties, — to  which  Obhoychum  and 
his  Assignee  were  parties, — to  which  Huirosoondery^ 
the  Mother  of  one  of  the  parties  to  the  Deed,  was  a 
party, — a  determination  that  the  Deed  was  fraudu- 
lent and  void  as  against  Creditors ;  and  after  that 
determination  it  was  that  the  property  was  sold. 

Now,  it  is  perfectly  clear  that  the  object  of  obtain- 
ing that  decision  was  that  the  property  on  the  sale 
might  fetch  the  higher  price  that  would  result  from 
the  decision,  the  Court  having  declared  that  the  Deed 
in  question  was  no  impediment  to  a  purchaser  obtain- 
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1867.       ing  possession  of  the  property  which  had  belonged  to 
Tareeny     Ohhoychurn. 

BoNNERjBE  Their  Lordships  think,  therefore,  that  the  title  of 
^'  the  purchaser  under  the  sale  is  a  title  which,  in  con- 
sequence of  that  decree,  is  in  no  way  afiocted  by  any 
right  of  Oblioychurn  or  of  Ilurrosoondery.  It  is 
true,  the  decree  reserves  the  right,  if  there  be  any 
right,  in  third  parties ;  notwithstanding  the  decree, 
therefore,  the  conveyance  by  the  purchaser  would  be 
no  impediment  to  third  parties  asserting  a  right,  if 
they  had  a  right,  under  the  Deed.  But  that  leaves 
open  this  question,  and  this  only,  whether  any  third 
party — the  Appellant,  for  instance — had  such  a 
right?  And  upon  that  point  their  Lordships  will 
express  their  opinion  in  their  observations  on  the 
next  part  of  the  case. 

Passing,  therefore,  from  this  subject  of  the  title  of 
the  Plaintiff  in  the  original  suit  to  sue,  their  Lord- 
ships proceed  next  to  consider  the  main  question  of 
fact  which  has  been  raised,  and  which  has  occasioned 
so  much  argument  in  the  ease.  That  is  the  ques- 
tion of  fact  with  regard  to  the  large  debt  of 
Es.  43,674,  professed  to  bo  secured  with  interest 
by  the  Deed. 

Now,  the  learned  Judges  in  the  Courts  below, — the 
two  Judges  in  the  primary  Court  and  the  three 
Judges  in  the  Court  of  appeal, — have  all  arrived, 
without  hesitation,  at  the  conclusion  that  that  debt 
of  Rs.  43,674  was  not  a  bond  fido  debt  due  from 
Obhoychurn ;  and  it  would  be  far  from  consistent 
with  the  rules  which  their  Lordships  have  always 
laid  down  in  dealing  with  cases  of  this  kind  for  them 
to  reverse  a  decision  upon  a  question  of  fact  thus 
unanimously  arrived  at  by  five  Judges,  unless  the 
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very  clearest  proof  wore  adduced  to  their  Loidships 
that  that  decision  was  erroneous. . 

It  is  true  that  only  the  two  primary  Judges  had 
before  them  the  witnesses,  or  the  witness,  who  were 
or  was  examined ;  but  the  three  Judges  of  the  Court 
of  appeal,  conversant  with  testimoney  of  the  kind 
which  has  to  be  dealt  with  in  this  case,  were  of 
opinion  that  the  two  Judges  of  the  Court  below  had 
arrived  at  a  just  conclusion  upon  evidence  that 
was  over  adduced. 

But  passing  from  the  great  respect  which,  upon  a 
question  of  this  kind,  would  be  shown  to  the  deter- 
mination of  the  Judges  below  upon  a  question  of 
fact,  their  Lordships  have  examined  with  caro  the 
whole  of  the  evidence  which  was  before  those  learned 
Judges,  and  they  are  of  opinion,  that  there  is  no 
ground  whatever  to  be  dissatisfied  with  the  con- 
clusion at  which  the  learned  Judges  arrived. 

It  appears  that  ObJioffchurriy  at  an  early  age,  had 
been  sent  by  his  family  into  the  t^mployment  of  Mr. 
Marjoribanka.  It  is  clear, from  the  evidence  that 
Mr.  Marioribanks  was  largely  indebted  to  the  estate 
of  the  Grandfather  of  Obhoychurn^  and  there  i» 
abundant  ground  to  conclude  that  the  reason  for 
which  Obhoychurn  was  placed  in  the  service  of  Mr. 
Marjoribanlcs  was  that  he  might,  as  far  as  possible, 
recover  and  realize  for  the  estate  of  his  Grandfather 
the  debt  which  was  due  to  that  estate  from  Mn 
Marjoribankd. 

Large  sums,  beyond  all  doubt,  were  received  by 
Obhoychurn  in  the  course  of  that  employment  under 
Mr.  Marjoribanka ;  nor  do  their  Lordships  intimate 
any  doubt  but  that  these  sums,  in  the  year  1830,  had 
amounted  to  the  sum  of  Rs.  43,674  ;  but  the  question 
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is,  what  did  Ohhoychum  do  with  that  money?  Did  he 
appropriate  it  to  his  own  purposes,  leaving  himself 
the  debtor  to  his  Grandfather's  estate  ;  or  did  he  pay- 
it  over,  from  time  to  time,  to  those  who  represented 
his  Grandfather's  estate  ? 

Now,  the  story  which  is  told  upon  that  subject  by 
Obhoychum  appears  to  their  Lordships  to  be  utterly 
incredible.  He  says  he  received  the  money.  He 
admits  that  he  did  not  pay  it  over,  but  he  is  unable 
to  account  in  any  satisfactory  way  for  his  application 
of  the  money, — as  to  how  he  employed  or  spent  it, 
or  as  to  where  he  invested  it ;  and  it  is  extremely 
difficult  to  believe  that  those  who  sent  this  young 
man  into  the  employment  of  Mr.  Marjoribanks  for 
the  purpose  of  obtaining  payment  for  his  Grand- 
father's estate  of  the  money  in  question,  should  have 
taken  no  care  to  secure  that  money  as  it  was  received 
by  Ohhoyckurn  from  time  to  time. 

There  are   certain  Exhibits,   the  genuineness  of 
which  is  not  challenged,    and  which  are  appealed  to 
by  the  Appellant  in  corroboration   of  the   statement 
which  he  has  made.    But  assuming  that  Obhoychum^ 
from  time  to  time,  received  from  Mr.  Marjoribanks 
the  amount  of  Rs.  43,674  for  the  purpose  of  satis- 
fying the  debt  due  by  Mr.  Marjoribanks  to  his  Grand- 
father's estate,  and  assuming  that  Mr.  Marjoribanks 
owed  that  amount  at  one  time   to  the  Grandfather's 
estate,  these  Exhibits  are  really  nothing  more  than 
the  formal  record  or  evidence  which  might  be  made, 
or  might  be  preserved,  as  between  Mr.  Marjoribanks 
and  the  Grandfather's  estate,   at  the   close   of  their 
dealings  in  1830. 

Mr.  Marjoribanks  commences  by  writing  a  letter 
on  the  25lh  of  March^  1830,  to  Obhoychum^  in  which 
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ho  desires  him  to  bring  up  his  private  account  with        *^^'^- 
him,    Mr.   Marjoribanks^   and    compare    it  with   his     Tareeny 
Book ;  he  says  it  must  be  rather  large  against  Ob-    bonne^ek 
hoy  churn ;  however,  he    adds  :    "  We  shall  have  no 
difficulty  in  coming  to  a  settlement." 

These  are  expressions  by  no  means  inconsistent 
with  Obhoychurn  having  been,  from  time  to  time, 
receiving  moneys  which  otherwise  would  have  be- 
longed to  Mr.  Marjoribanks  for  the  purpose  which 
has  been  referred  to. 

It  appears  that  a  few  months  afterwards,  on  the 
21st  of  August,  1830,  Mr.  Marjoribanks  wrote  a 
letter,  addressed  to  Obhoychurn,  desiring  him  to  pay 
to  the  two  acting  Executors  of  his  Grandfather's 
estate,  Es.  *43,674 — to  pny  that  sum  to  the  Executors 
— ^not  to  pay  it  to  their  order,  and  not,  in  point  o^ 
fact,  making  any  negotiable  instrument  for  the  pay- 
ment of  the  amount.  Mr.  Marjoribanks,  it  appears, 
sent  that  order  to  the  two  acting  Executors,  and  it 
reached  their  possessiou.  At  the  same  time,  Mr. 
Marjoribanks  wrote  a  note  to  Abhoychurn  in  those 
terms  : — "  On  paying  Goureechurn  Bonnerjee  and 
Bihsonaih  Muttyloll,  Executors  to  the  estate  of 
your  Grandfather,  the  draft  I  have  given  them  for 
S.Ks.  43,674,  all  accounts  between  us  are  settled." 

The  Acting  Executors,  in  whose  favour  the  draft 
was  made,  appear  to  have  signed  their  names  on  tho 
back  of  it,  and  to  have  handed  it  over  to  Obhoychurn, 
and  at  the  same  time  to  have  given  to  Obhoychurn 
two  Bonds  from  Mr.  Marjoribanks,  by  which  Mr. 
Marjoribanks  had  become  bound  to  the  estate  of  tho 
Grandfather  for  a  sum  almost  the  same  in  amount  as 
that  for  which  the  draft  was  made. 

Now,  it  appears  to  their  Lordships  entirely  con- 
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1867.        irary  to  what  would  be,  and  what  must  be  presumed 
T\REKNV     to  bo,  the  natural  course  of  business  on  such  an  occa- 
Bo2i-NKuj£E    ^^^^^  *^  suppose  that  these  Executors   would   have 
».  handed  back   this  draft  endorsed   by  themselves  to 

Oblwf/churny  and  to  have  lianded  over  to  Obhoychurn 
the  evidence  which  they  had  against  Mr.  Marjori- 
banJcs  of  the  debt  due  from  Mr.  Murjoribanka  to  the 
estate,  thereby  releasing  Mr.  Marjoribanks^  and 
thereby  putting  in  the  hands  of  Obhoychurn  the  evi- 
dence of  any  sum  due  from  Mr.  MurjortbankSj  unless, 
in  point  of  fact,  the  estate  had  at  that  time  received 
payment  in  some  shape  or  other  of  the  whole  of  the 
sum  of  Rs.  43,674. 

Again,  passing  Irom  the  year  1830,  and  going 
down  to  the  year  1813,  when  the  Deed  was  executed, 
it  appears  to  their  Lordships  incredible  that  those 
who  were  intci'csted  in  protecting  the  estate  of  the 
Grandfather,  would  during  that  period  have  remained 
perfectly  quiescent,  taking  no  security  and  exacting  no 
payment  from  Obhoychurn  in  respect  of  that  amount, 
if  the  amount  really  were  due  from  Obhoychurn. 

The  Books  of  Obhoychurn  have  been  produced. 
They  appear  to  have  been  appealed  to  on  behalf  of 
Tarecny  Churn  Bonnerjee^  and  it  is  possible  that 
under  an  Act  of  the  Legislature  on  the  subject,  they 
might  have  been  admissible,  but,  if  so,  only  as  cor- 
roborative evidence  of  the  testimony  of  Obhoychurn  ; 
and  their  Lordships  do  not  dissent  from  the  view  of 
the  learned  Judges  below,  that  if  they  are  right  in 
Concluding  that  the  evidence  of  Obhoychurn  is  not  to 
be  received  as  truthful,  neither  can  these  Books  kept 
by  Obhoychurn  be  considered  as  satisfactory  evidence 
of  that  which  when  taken  by  itself  is  not  more 
credible. 
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Their  Lordships,  therefore,  agree  with  the  learned        1867. 
Judges   that   there  is  no   evidence    whatever   which     Taree.vy 
can  be  relied   upon   that    this    sum  of  Ks.    43,674,    bonnkrjeb 
which,  with  the  interest  thereon,  is  part,  and  a  very  ^' 

large  part,  of  the  amount  secured  by  the  Deed,  was 
a  bond  fide  debt  due  from  Obhoychurn. 

Now,  this  question  of  fact  being  once  determined, 
the  consequence  appears  to  their  Lordships  to  be 
inevitable.  They  are  compelled,  arriving  at  this 
conclusion  of  fact,  to  hold  that  the  Deed  professing 
to  secure  that  amount  on  the  estate  of  Obhoychurn 
was  a  Deed  executed  with  intent  to  defraud  and 
delay  the  Creditors  of  Obhoychurn.  Ho  was  much 
pressed  by  his  Creditors  at  the  time  the  Deed  was 
executed,  and  insolvency  supervened  very  shortly 
afterwards. 

But  then  it  is  said  that  the  Deed  secured  the 
further  sum  of  Es.  13,873,  and  that  there  is  nothing 
to  impeach  the  statement  that  this  was  a  debt  due 
from  Ofbhoychurn  to  the  estate  of  his  Grandfather, 
and  that  the  Deed,  therefore,  at  all  events,  should 
stand  as  a  security  for  that  amount. 

It  appears  to  have  been  considered  by  the  Court 
below  that  on  the  principle  of  the  appropriation  of 
payments,  it  might  be  taken  that  there  were  pay- 
ments on  the  opposite  side  of  the  account  which 
would  wipe  out  this  lesser  sum.  But  their  Lord- 
ships do  not  rest  their  decision  upon  that  ground. 
If  the  Deed  was  executed  with  a  view  to  defraud 
and  delay  Creditors,  and  if  the  facts  which  have 
been  referred  to  with  regard  to  the  sum  of  Es.  43,674 
are  sufficient  to  show  the  Deed  was  executed  with  that 
intent,  it  appears  to  their  Lordships  to  be  utterly 
impossible  for  any  party  to  that  Deed,  or  any  person 
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1867.       claiming  under  those  who  were  parties  to  that  Deed, 

TAREF.NY    to  maintain  the  Deed  for  any  purpose  whatever. 

BoNNKWEB       ^^®  Deed  is  one  which,  in  that  view  of  the  case, 

^*         is  not  executed  to  secure  the  Rs.  13,873,  but  it  is  a 

Deed  executed  to  defeat  and  to  delay  Creditors ;   the 

Deed,    therefore,  utterly  falls  to  the  ground,  and  cau» 

not  be   maintained,    as   their   Lordships   think,  as  a 

security  for  any  sum  whatever. 

Upon  the  question  of  the  form  of  the  decree,  their 
Lordships,  agreeing  entirely  with  what  has  been 
done  by  the  Court  below  in  point  of  substance, 
consider  that  the  decree  has,  in  point  of  forta,  gone 
too  far  in  providing  for  the  cancellation  of  the  Deed, 
the  Plaintiff  in  this  suit  not  being  interested  to 
cancel  the  Deed  as  a  whole,  but  being  interested 
only  to  remove  the  Deed  out  of  the  way  of  the 
assertion  of  his  own  rights  in  regard  to  the  pr  iperty 
which  he  has  purchased ;  and  their  Lordships  think 
that  portion  of  the  decree  which  retains  the  Deed 
for  concellation  should  be  omitted. 

Their  Lordships,  therefore,  with  that  alteration, 
will  humbly  recommend  to  Her  Majesty  to  affirm  the 
decree  in  other  respects,  and  to  dismiss  the  appeal ; 
and  the  alteration  their  Lordships  have  made  is 
not  of  that  kind  which,  according  to  their  General 
rule,  would  induce  them  to  vary  their  view  with  re- 
gard to  the  general  costs,  therefore,  they  will  humbly 
recommend  that  the  appeal  be  dismissed  with  CQsts.  ' 

By  an  Order  in  Council,  it  was  ordered,  that  the 
decree  of  the  High  Court  in  its  appellate  jurisdiction 
be  varied  by  striking  out  the  words  "  and  it  is  ordered 
that  the  said  Indenture  be  retained  by  the  Begistrar 
for  the  purpose  of  being  concelled,"  and  that  in  all 
other  respects  the  decree  be  affirmed,  with  costs. 
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GuxtJA  GoBiND  MuNDUL  aiid  others     -     Appellants^ 


AXD 

The  Collector  op  the    Twenty-  )       jy         ^    ,  * 
FOUR   Pergunnahs  and  others!      ^^'P^^^^t'- 

On  appeal  from  the  High  Court  of  Judicature  at 
Fort  William^  Benffal. 

XHE  suit  out  of  which  this  appeal  arose,  was  22iid,25th,& 
instituted  by  the  Collector  of  the  Twenty-four  Per-  ^^^g;^* 
ffunnahsy  to  recover  the  possession  of  21  beegafia  1S67. 
8  c.  4  c.  of  land,  in  Mouzah  Chandpoor^  Pergunnah  where  the 
Khaspore^  in  the  District  of  the  Twenty-four  Per^  StwinS^* 
gunnahsy    of  which  the  Appellants  were  in  posses-  iomPergun- 

sion.  session  of 

The  Collector's  case  in  the  Court  below,  and  on  SS^^b^^e 
appeal,  was,  that  the  land  was  Mai  (rent  paying)  land,  ^^^^^p^' 

provided  by 

*  Present: — Members  of  the  Judicial  Committee — The  Master  jBen.Reg.IlI. 

of  the  EoUs  (The  Eight  Hon.  Lord  EomiUy),  the  Right  Hon.  Sir  jj  ^ Jig^'^i^^' 

James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  ig  ^xtin- 

WiUiams,  and  the  Right  Hon.  Sir  Richard  Torin  Blindersley.       guished,  and 

Assessor,— Tho  Right  Hon.  Sir  Lawrence  Peel.  ^  if  a  fnit 

m  which  the 
Government  claims  theland,he  cannotavail  himself  of  the  (Government's 
right  of  prescription  of  sixty  years  to  resume  and  assess  the  land,onthe 
footing  of  the  relation  of  Landlord  and  Tenant  between  himself  and  the 
GN>vernment.  So  held  by  the  Judicial  Committee,  reversing  the  decree 
of  tbe  High  Court  at  Calcutta^  in  an  ejectment  suit  ii^tuted  by 
Government  for  possession  of  lands  situate  in  the  Twenty-four  Per- 

gunnaJis,  alleged  to  be  held  by  Mai  and  not  La-khiraj  tenure. 

The  provision  of  the  Code  of  Civil  Procedure  (Act  No.  VHI.  ©f 
1859,  sec.  355),  which  requires  the  Judges  who  admit  firesh  evidence  on 
an  appeal,  to  record  their  reasons,  though  not  a  condition  precedent  to 
the  reception  of  the  evidence,  is  yet  one  that  ought  to  be  strictly  com- 
plied with. 

The  cases  of  G^arc2t7i«r  V.  Fell  (1  Jac.  &  Wal.  22)  and  Freeman  r, 
Fairlie  (1  Moore's  Ind.  App.  Cases,  305),  recognized  and  supported 
VOL.  XI,  R  1 
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^^^^      in  respect  oi  which  the  Government  was  receiving 
GuNQA      rent,  and  was  not  La-'khiraj. 

MuNDTO  The  Appellants,  in  answer,  contended  first,  that 
TheC^llbc-  t'l®  Collector  did  not  establish  this  fact;  secondly, 
TOB  OF  7HE  if  so,  the  Begulations  of  limitation  of  suits  from  long 
pkbgunkahs!  possession  was  a  bar  to  the  suit ;  and  thirdly,  that  in 
any  event,  as  the  Government  alleged  that  they  were 
then  actually  in  receipt  of  rent  in  respect  of  the 
land,  the  Collector  was  not  entitled  to  maintain  an 
action  of  ejectment  to  recover  possession. 
The  facts,  in  substance,  were  these  : 
The  land  in  question,  is  part  of  the  Twenty-four  Per- 
ffunnahsj  of  which  the  Government  is  Zemindar^  and 
was  purchased  by  the  Appellants'  ancestors  in  1826, 
for  Bs.  26,200,  as  La-khirajy  and  they  had  been  in 
iquiet  possession  of  it  ever  since.  It  appeared  that, 
before  this  purchase,  the  land  belonged  to  one  Bando- 
padhiaj  and  before  his  purchase,  it  was  for  many  years 
the  property  of  John  Burrows  and  his  father  Beuhen^ 
who  acquired  it  from  one  Richard  Johnson^  who  was 
admitted  to  have  been  the  holder  of  it  in  the  year 
1783.  From  that  year  downwards,  Johnson^  the 
Burrows  family,  Bandopadhia^  and  the  Appellants 
and  their  ancestors  successively  held  the  land  and 
received  the  rents ;  they  dealt  with  it  as  La-khirajj 
and  no  rent  was  ever  assessed  upon  or  paid  in  respect 
of  it  to  the  Government.  At  the  time  when  John- 
son held  the  land  in  1783,  it  formed  the  northern 
portion  of  a  dagh  (block)  of  land,  then  measured  at 
heegahs  46 :  0 :  lO.  Another  portion  of  which 
heegahs  46 :  0  :  lO,  to  the  immediate  south  of  and 
abutting  upon  it,  was,  after  the  purchase  by  Reuben 
Burrows^  and  in  the  year  1787,  sold  to  a  Colonel 
Wilford^  who  in  the  year  1815  devised  it  to  Bclec 
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Khanum^  and  that  land  had  also  always  been  dealt        i®^*^- 
with  as  La-khirajy  and  no  rent  paid  to  the  Govern-      Gunga 
ment  in  respect  of  it.  ^^^^ 

In  the  year  1857,  a  claim  was  set  up  to  21  heegahs         «'• 
of  the  land  by  one  of  the  Eespondents,  Prince  Gholam   tor  of  the 
Mahomed^  who    claimed  the  proprietary  right  in  it,   itocfwiM* 
as  having  purchased  it   and  other  land,  amounting 
altogether   to  heegahs   42  :    16  :    8,  from   one  Robert 
Brown  J  in  1855;  and  he  instituted  against  the  Ap- 
pellants and  the   Government   three  suits   to   obtain 
possession  of  such  land.     In  those  suits  the  Prince 
alleged 'that  the  land  in  dispute  was  Mai  land,  held 
formerly   under  a  Pottah  by  the  Government  to  one 
Colonel   Green,   the   predecessor  in   title  of   Brovm^ 
the  Prince's  vendor,  and  alleged   that  in  1856   the 
Government  had  granted  him  a  Pottah. 

The  Appellant,  Gunga  Gohind  Mundul,  by  his 
answer  in  the  suits,  set  out  hi&  title,  relying  as  well 
upon  the  facts  before  stated  attending  the  acquisition 
of  the  land  as  upon  the  bond  fide  length  of  possession^ 
and  alleging  that  a  lease  of  part  of  the  land  had  been 
granted  by  one  of  the  Burrows  to  one  Chedam  Ghose 
at  least  as  far  back  as  the  year  1811,  and  under 
which  the  land  had  been  always  treated  as  La-khiraj) 
had  been  purchased  as  such  by  the  Prince  Gholam 
Mahomed  in  the  year  1833 ;  and  had,  in  the  receipts 
for  rent  taken  by  him,  been  invariably  described  as 
La-khiraj  land. 

At  this  stage  of  the  proceedings  the  Prince  Gholam 
Mahomed  applied  to  the  Revenue  Commissioner  by  a 
petition,dated  the  10th  of -Sfay,l860,praying  that  the 
Government  might  be  made  a  co-Plaintiff  with  him, 
or  that  a  separate  suit  might  be  instituted  on  behalf 
of  the  Government,  and  tried  with  the   three  suits^ 


Digitized  by 


Google 


348  CASES    IK    THK    PRITT    COUNCIL 

18C7.       engaging  to  pay  the  costs  of  the  Government  in  any 
GuNQA      such  proceedings.    The  Commissioner,    however,   re- 
MuNDUL    f^sed  to  sanction  any  such  course ;  when  the  Prince 
p'         applied  to  the  Collector  of  the   Twenty-four   Pergun- 
TOR  OF  THE   nuksy  who  acccded  to  it,  and  on  the  1 8th  of  June^  1 861 , 
p^Tu^^Aaa!  instituted  a  suit  on  the  part  of  theGovernment  of  India^ 
in  the  Civil  Court  of  Zillah  Twenty-four  Pergunnalis 
against    the      Appellant,     Gunga     Gobind   Mundul, 
and  others,   making  Prince   Gholam  Mahomed  a  pro 
forma  Defendant,  to  recover  possession  of  21  heegalis^ 
8  cottahs^  4  chittacks^  being  the  northern  portion  of 
42  beegahSj  16  eottahs,  8  cAittackSj  of  land,  in   Sake- 
ban  Bagecha^  Holding  No.  1,  appertaining  to  Mouza 
Chandpore^   in    Pergunnah    Khaspore^  the     Govern- 
ment Khas  Mehal^  by   overruling  the  plea  of  rent- 
free  tenure,  and  by  maintaining  the   Mai  right.    The 
plaint  stated  the  particulars  of  the  case  on  the  part  of 
the  Government,  and  the  claim  of   the  Defendants  to 
hold  the  lands  rent  free,  and  it  prayed  that  the  suit 
might  be  decided  simultaneously  with  the  three  suits 
brought  by  the  Prince. 

The  Appellants,  Gunga  Gobind  Mundul  and 
Bomani  Dossee^  by  their  answers,  which  were  in 
substance  the  same,  insisted,flrst,  that  the  suit  should 
be  dismissed  as  barred  by  adverse  possession,  under 
Ben.  Reg.  II.  of  1805 ;  secondly,  that  the  Govern- 
ment could  not  adopt  resumption  proceedings  in 
respect  of  lands  of  less  area  than  100  beegahs  ;  and 
thirdly,  that  the  Government,  being  in  receipt  of  the 
rents,  had  no  cause  of  action  ;  and  they  insisted  that 
the  lands  in  dispute  were  their  own  property  and  rent 
free;  that  before  the  year  1790  Mr.  Johnson  pur- 
chased about  35  beegahs  of  La-khiraj  lands  in  Chand- 
pore.     That  Mr.   Johnson  sold  the  lands  in  dispute, 
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which  formed  tho  northern  part  of  those  35  leegahs^        ^^^7. 
to  Mr.  Burrow^  who,  by  a  Will,  dated  the   2nd  of      Gunoa 
August^    1792,   left  the   property  to   his   son,    John     mundul 
Burrow ;  that  on  the  22nd  Bhadro,  1233  b.  «.  (6th  f- 

Sepiemher^  1826),  John  Burrow  sold  to  Huranun-  torofthb 
do  Badhopadhia  (called  also  Ilaranund  Banorjia\  p^gunnThi^ 
and  on  2nd  Kartick  (l7th  October)  in  the  same 
year,  Huranundo  sold  to  Oodoynarain  Mundtd  and 
Hurnaram  Mundul  ;  that  Gunga  Gohind  Mundul 
was  the  heir  of  Oodoy  Narain  and  Romona  Dossee 
of  Hurnarain.  The  answer  also  alleged,  that  the 
lands  to  the  south  of  the  lands  in  dispute  were  sold 
by  Mr.  Johnson  to  Wel/ordj  on  the  1st  of  February y 
1787,  who  gave  them  to  Khanum  Jaun^  from  whom 
they  wore  purchased  by  Chunda  Churn  Biswas. 

The  other  Defendants,  who  claimed  5  cottahs 
within  the  disputed  lands,  by  their  answer  raised  the 
same  objections  as  were  raised  by  the  above  Appel- 
lant, and  they  alleged  that  the  lands  claimed  by  them 
were  purchased  on  12th  Poos^  1244  (1837),  from 
the  widows  of  the  two  sons  of  Anundo  Chundro 
Tewanee,  who  was,  as  they  alleged,  the  son  and  suc- 
cessor of  Gungaram  Tewanee^  and  they  alleged  that 
3  beegahs  4  c,  of  which  the  5  cottohs  formed  part, 
were  rent-free  lands. 

The  issues  for  trial  were  fixed  by  the  Judge  of  the 
Zillah  Court,  when  the  Judge  expressed  himself  as 
follows  : — "  This  is  simply  an  ejectment  action.  We 
have  to  determine  whether  the  lands  are  within  or 
beyond  the  boundary  of  Holding  No.  1,  as  set  forth 
in  the  plaint,  and,  therefore,  in  the  present  eject- 
ment suit,  no  question  of  resumption  can  be  entered 
into.  The  case  being  dealt  with  as  one  of  boundary, 
the  only  interruption  to  which  action  will  be,  adverse 
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1867.       possession,  with  the  onus  of  proof  upon  the  Defen- 

GuNGA      dants  setting  up  the  plea.     In  bar,  that  the  action  of 

MuNDuL     ^^^  Plaintiff  is  estopped  by  limitation  of  time.     On 

V.         the   merits.     For   the  Plaintiff,    that  the   lands  are 

TOR  oF^THB    withiu  tho  Holding  No.  1,  the  property  of  Govem- 

pbbgo^nn^s*  ment.     For    the    Defendants,    that    the    lands    are 

not  within  the  boundary  of   Holding   No.   1  ;   but 

La-Jchiraj    lands   distinct   from    the    Mai    lands    of 

Government. 

The  evidence  taken  in  the  three  suits  by  the  Prince 
Kespondent,  were  referred  to  in  the  suit  by  the  Col- 
lector. 

That  suit  came  on  for  hearing  on  the  28th  of 
December y  1861,  before  the  Civil  Judge,  E.  Latour, 
Esquire,  who  had  inspected  the  lands  in  dispute  in 
person,  and  made  a  skeleton  plan  from  such  inspec- 
tion. That  Judge,  after  stating  that  the  subdivisional 
holdings  first  began  about  1833,  was  of  opinion,  that 
there  was  not  sufficient  evidence  to  identify  the 
lands  in  dispute  with  those  in  Holding  No.  1,  in 
respect  of  which  alone  rent  had  been  paid,  and  gave 
judgment  against  the  Collector  on  both  issues  in 
bis  suit,  and  also  against  the  Prince  in  his  three 
suits. 

Against  this  decision  the  Collector  "and  the  Prince 
appealed  to  the  Sudder  Dewanny  Adawlut 

On  the  13th  of  August^  1862,  the  Collector  pre- 
sented a  petition,  praying  that  certain  Exhibits,  in- 
cluding the  original  Register  Book  for  the  year  1816, 
might  be  received  in  evidence. 

The  Register  Book  was  not,  however,  produced 
until  the  hearing  of  the  appeal,  and  it  was  then  found 
to  contain  entries  which  purported  to  show  that  the 
quantity,  46 :  0 :  10,  was  the  quantity  mentioned  in  the 
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Chittahs  of  1783  (but  which    appeared  in  no  other  1S67. 

Government  Eecord,  either  before  or  after  the  year  Gu.noa 

1816)  was  included  in  a  Rent  Bill  under  the  Jumma  Mu^ifJ^j^ 
of  Es.  39  :  13,  mentioned  in  the  Terij  papers  of  1833.  v. 

n<i  \    '  i^  XI  -t       ^  ^^        Ti        f  TheCoLLEC- 

These  entries  were  at  the  end  of  the  Book.  tor  of  the 

The  appeal  was  heard  before  Sir  Charles  Jackson  vnia^llxu^ 
and  W.  S.  Seton  Karr^  two  of  the  Judges  of  the 
High  Court  of  Judicature,  and  on  the  23rd  of 
January^  1863,  the  Court  gave  Judgment  declaring  the 
Government  entitled  to  possession  of  the  disputed 
property,  with  costs  of  suit,  but  dismissing  with  costs 
the  three  suits  instituted  by  the  Prince  Gholam  Ma- 
homed.  The  effect  of  the  Chittahs  of  1190,  the  Regis- 
ter Book  of  I8l5  and  1816,  and  a  Map  of  1845  was 
fully  considered  in  the  Judgment.  With  respect  to 
the  Register  Book  the  Judgment  went  on  to  say, 
"  We  were  referred  to  the  signature  of  the  Collector 
in  these  pages  of  the  Book  as  suspicious,  but  we  have 
inspected  the  Book,  and  have  satisfied  ourselves  that 
the  signatures  corresponded  with  the  other  signatures 
of  the  Collector  in  the  preceding  entries,  and  on  the 
whole  we  see  no  reason  to  doubt  the  genuineness 
of  the  Register  Book."  On  the  whole,  the  Court 
found  that  Lot  No.  1  was  the  same  property  as  that 
mentioned  in  Dagh  No.  1,  and  that  the  property  in 
Bagh  No.  1  was  the  same  as  was  transferred  by 
Johnson  to  Green^  and  from  Green  to  Brown^  and 
from  him  to  the  Prince.  The  Court  then  proceeded 
to  consider  whether  the  Appellant,  whose  case  was  a 
mere  assertion  of -a  La-khiraj  title,  and  who  could 
not,  therefore,  bo  presumed  to  have  been  in  posses- 
sion before  1790,  was  entitled  to  set  up  the  defence 
of  the  Regulation  of  Limitation  of  suits  as  against 
either  the  Government  or  the  Prince,     As  against 
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1867.        the  Government,  the  Court  was  of  opinion,   that  ho 

Ouh'GA      had  clearly  no  right ;  first,  because  the  Government 

MuNDuL    ^^^  ^^^^y  y^^^s  allowed  them,  and  the  suit  had  been 

V.         instituted  by  them  within  that  time ;  and   secondly, 

TOR  OF  THE  bocause  a  party  relying  on   a  La-khiraj  tenure  was 

PmguJnahb^  n«^t  allowed  to  set  up  a  plea  of  limitation  when  he 

could  not  show  a  La-khiraj  title  before  1790,    the 

Revenue   Law    of    the    country    treating    all    such 

tenures  as  absolutely  null  and  void.     The  Court  was, 

however,  of  opinion,  that  the  Defendants  were  entitled 

to  set  up  the  plea  of  limitation  as  against  the  Prince. 

The  Appellant,    Gunga   Gohind  Mundul,  presented 

a  petition  for  a  review,  upon  the  ground  that,  as  the 

Register  Book  of  the  years  1816  and  1816  was  filed 

for  the  first  time  in  Court  on  the  day  of  trial,  he  had 

had  no  opportunity  to  search  for,  and  procure  certain 

documents,  which  were  filed  with  the  petition,  and 

which  would,  as  the  Petitioner  alleged,   show  that 

the  entries  in  the  Register  Book,  relied  upon  by  the 

Court,  were  false  and  fabricated. 

The  petition  for  review  came  on  to  be  heard  in  the 
High  Court,  on  the  l3th  of  April,  1863,  before 
W.  S.  Seton  Karr,  who  refused  the  application  with 
costs.  As  regarded  the  objections  urged  against  the 
Register  Book,  and  the  weight  to  be  attached  to  tho 
documents,  filed  with  the  petition,  the  Judge  stated 
his  opinion,  that  "when  we  heard  this  appeal  in 
January  last,  some  new  evidence,  not  adduced  before 
the  Lower  Court,  was  presented  to  us  on  appeal,  in 
the  shape  of  a  Register  Book  of  the  proprietors  of 
land  in  the  Government  Khas  Mehals,  situate  in  this 
part  of  the  Twenty-four  Pergunnaks,  dated  the  years 
1815,  1816.  This  Book  was  then  admitted  by  us  on 
the  testimony  of  ^the  Collector  of  the  Twenty-four 


Digitized  by 


Google 


ox  APPEAL  PROM  THE  EAST  INDIES.  853 

Pergunnahs^  who  satisfactorily  accounted  for  its  cus-       1^67. 

tody,  and  for  its  non-production  up  to  that  time.     A       Gunoa. 

very  careful  re-inspection  of  the  Eegister  Book  has      mundot- 

quite  satisfied  me  that,  as  a  whole,  it  is  erenuine,  and  ^     ^* 
^vj  jj  tx  jju^u  TheCollko- 

to  be  depended  upon.     It  was  produced  by  the  proper    tor  of  the 

Officer,  and  from  its  proper  place.  It  is  quite  accord-  ^!S^I^, 
ing  to  practice  that  there  should  be  such  a  register  of 
proprietors ;  the  successive  entries  are  in  order  of 
date  ;  they  show  briefly  the  particulars  of  each  appli- 
cation for  transfer,  and  mention  the  title  deeds,  with 
names  and  dates,  and  they  bear  the  legible  signatures 
of  the  successive  Collectors  appended  to  order,  direct- 
ing that  transfer  should  be  recorded,  and  new  Fottahs 
should  be  made  out.  So  far,  as  a  whole,  the  Book 
must  be  taken  to  be  genuioe,  and  of  unquestionable 
authority.  This  being  the  case,  and  the  entry  in 
the  Registiy  not  being  shaken  by  the  new  evidence, 
any  further  evidence  could  not  carry  a  case  for  review 
one  step  further.'^ 

Against  the  decree  of  the  23rd  of  Janaar?/,  18G3, 
the  present  appeal  was  brought. 

Mr.   Fieldy  Q.  C,  and  Mr.    rontifex^    for    the 
Appellants. 

The  evidence  adduced  to  prove  the  identity  of 
Holding  No.  1,  of  1833,  with  Dagh  No.  1,  of  the 
Chittah  of  1783,  is  altogether  insufficient  and  untrust- 
worthy, and  in  fact  no  such  identity  existed.  The 
Eegister  Book  of  1815-181,6  was  improperly  admitted. 
as  evidence.  The  entry  there  of  a  jumma  in  Greenes 
name  is  the  only  fragment  of  evidence  in  the  suit. 
If  it  was  a  genuine  document,  why  was  it  not  pro- 
duced earlier  ?  The  entry  bears  on  the  face  of  it 
evidence  of  its  being    fabricated  to    meet  the  case. 

VOU  XI.  s  1 
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^^^f^  The  Eespondents'  title  to  the  land  as  Mai,  \ea* 
GuNQA  not  proved  ;  for  the  entries  in  the  Registry  Book 
MuNDUL  ^^ly  amount  to  a  presumption  of  conveyance,  but 
TheCollec  a^® '^^  P^o^f  of  title;  on  the  contraty,  the  evidence 
Ton  OF  THE  estaWished  the  Appellants^  title;  it  shows  that  the 
PitBQUKKAHs.  kud  iu  disputo  has  for  more  than  sixty  years  been 
in  the  actual  uninterrupted  rent-free  enjoyment  of 
the  Appellants  and  their  predecessors  in  title.  It 
is  to  be  regretted  that  the  difficulties  which  the 
Appellants'  case  in  the  Court  below  preseuted  to  the 
Kespondentj  the  Frince  Gholam  Mahomed^  in  his 
three  separate  suits,  induced  the  Government  to  take 
up  his  case,  and  on  their  part  to  bring  a  suit  against 
the  Appellant  for  possession  only,-  withotit  seeking  a 
declaration  of  their  right  to  assess  as  Mai  tenure. 
The  unfairness  of  this  proceeding  cannot  be  toe 
strongly  condemned.  The  Appellant  and  his  an- 
cestors at  that  time  had  been  in  bond  fide  possession 
as  purchasers  for  more  than  thirty  years,  and  the 
trince's  claim  was  absolutely  barred  by  the  Ben. 
Eegulations  of  Limitation  of  Suits,  III.  1793,  sec.  14  ; 
yil.,  1795,  sec.  8 ;  and  II-  of  1803,  sec,  18.  To  avoid 
the  effect  of  those  Eegulations  he  has  been  allowed  to 
shield  himself  under  the  claim  of  the.  Government, 
who  assert,  contrary  to  the  fact,  that  the  lands  Were 
never  La-khiraj,  but  Moul  tenure,  and  that  the  pre* 
Bcription  of  sixty  years  prevail.  Maha  Roya  Dheeraj 
Rajah  Mahatab  Chund  Bahadoor  v.  The  Bengal  Go^ 
vei'Mnent  (a).  If  the  Government,  as  they  allege, 
are  in  actual  receipt  of  the  rent  of  the  Holding  No.  1, 
the  present  suit  is  not  maintainable.  A  Court  of 
equity  will  not  give  relief  by  making  a  declaration 
as  to  a  claim  which  may  be  made  by  another  under 

(a)  4  Moore's  Ind.  App.  Cases,  466, 
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fdrcumstances  that  may  or  may  not  happen :  Jach-  isox 

^on  V.  Turnley  (a),   Code  of  Civil   Procedure,  ch.  I.,  qunga 

fiP^      15  GOBIND 

Mr.  Forsyth,  Q.C.  (with  whom  was  Mr.  liac-  TheCollec- 

^                    .        \.    ..                     _      .        __                     -  TOR  OF  THE 

naughten\  fc 
TergunnahSn 


nauqhten\  for  the  Collector  of  the  Twenty-four   twkntyfour 


First.     The  title  of  the  Oovernmcnt  to  the  land  in 
dispute  was  sufficiently  proved.     The   right  of  the 
Government  to  the  Twenty-four  Pergvinnahs  is  dis- 
tinct from  th^ir  sovereign  rights  in  India,    These  Per- 
gumiahs  were  in  the  year  1764  given  as  a  jaghire  by 
the  then  ruling  power  to  Lord  Clive^  and  on  his  death 
in  1775  came  to  the  East  India  Company  as  Zemin- 
dars, bih.  Rep.  East  Ind.  Comp.  pp.  407,  410.     The 
Twenty-four    Pergunnahs    differ   from   the   ordinary 
relation  between  the  Government  of  India  and  their 
subjects.     In    ordinary    circumstances,    the    Zemin- 
dar, is  the  Farmer  who  pays  the  revenue  to  Govern- 
ment, and  collects  it  from  the  Ryots,  the  cultivators 
of  the  soil,  but  in  the  Twenty-four  Pergunnahs  there 
are  no  Zemindars  to  pay  the  revenue  to  the  State,  the 
Government  is  the  Zemindar,  and  as  such  capable  of 
granting  Leases  or  Poitalis,  and  had  full  right  to  grant 
the  PotUih  to  Prince  Gholam  Mahomed  of  the  lands 
in  question.    The  Court  below  has  complicated  the  case 
by  treating  it  as  one  of  La-khiraj  and  not  Mai  tenure, 
but  the  case  really  is  one  of  boundary,  and  the  Appel- 
lant has  failed  to  prove  that  the  land  in  dispute  was, 
as  he  insists,  rent-free,   or  that  it  was  ever  granted  or 
registered  as  La-hhiraj,  as  he  was  bound  to  do  if  the 
claim  could  be  sustained.     The  liardmm  case  {b) ; 

(a)  1  Drew,  617.         (h)  4  Moore'fl  lad.  App.  Cases,  466, 


I  Digitized  by 

I 


Google 


856  CASES   IN    THE    TRIVY   COUNCIL 

^J867^     Kegs.  XIX.  of  1793,  sec.  22;  II  of  1819,  sec.  28. 
GuNGA      Secondly,  the  Eegistry  Book  of  1815-1816  was  properly 
MuNDiu-     admitted  in  evidence  on  the  appeal.     There  it  is  shown 
J'-  that  Green^  through  whom  Appellants  claim,  paid  a 

ToB  OF  THE  jumma^  and  that  identifies  the  land  in  question.  [Lord 
pSoSfiujis^  RomUly :  What  privity  is  there  between  the  Appellants 
and  the  person  making  such  an  entry  in  the  Book?  Such 
entry  cannot  be  admitted  as  evidence  against  them.]] 
The  Books  came  out  of  the  proper  Officer's  custody, 
and  must  be  presumed  to  have  been  regularly  kept. 
All  the  evidence  goes  to  show  the  identity  of  the 
land  with  the  description  in  the  Eegister.  Then, 
lastly,  unless  the  Appellant  can  show  adverse  posses- 
sion without  payment  of  rent  for  a  period  of  sixty 
years,  the  claim  of  the  Government's  right  to  sue 
is  not  barred,     Eeg.  II,  of  1805. 

Sir    B.    Palmer^    Q.C.    (with   whom   was   Mr. 
Letth)^  for  Prince  Gholam  Mahomed. 

"With  regard  to  the  Appellants  objection  to  the 
Government  suing  on  behalf  of  this  Eespondent, 
the  answer  is,  that  he  stood  as  to  them  in  the  ordinary 
relation  of  landlord  and  tenant.  Under  the  Pottah 
of  1856  from  Government  he  had  all  the  right  the 
Government  could  give ;  he  was,  therefore,  clearly 
entitled  to  rely  upon  tho  Government's  prescription, 
and  his  right  to  sue  was  not  barred  by  the  Regula- 
tions of  Limitation  II.  of  1805,  or  by  the  Appellants' 
possession  for  twelve^years.  The  land  in  question  is 
proved  to  be  within  the  Government  Zeinindary  of 
the  Twenty-four  Pergunnahs^  and  the  alleged  La- 
khiraj  tenure  set  up  and  relied  on  by  the  Appellants 
was  not  established  by  the  evidence,  as  was  necessary. 
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Idaha    Baja    Dheeraj    Raja    Mahatah  Chund   Baha-     ^J,^^ 
door  V.   The  Bengal  Government  (a).  Gunga 

GOBIND 

Their  Lordships,  without  calling  for  a  reply,  deli-  k 

vered  judgment  by  ''Z'':^ll' 

Twenty-four 

The  Eight  Hon.  Lord  Eomilly.  pkr^u^nnahs. 

This   is   an   appeal  from   a   decree   of   the   High 

Court  of  Judicature,  at   Calcuttay  which  reversed  a 

decision  of  the  Civil  Court  of  the   Twenty-four  Per^ 

gunnahs  in  favour  of  the  Appellants.     The  suit,  the 

decision  in  which  gives  rise  to  the   present  appeal, 

was  brought  by  the  Collector  of  the  Twenty-four  Per- 

gunnahs  on ,  behalf   of   the     Government   of    Indiaj 

against    Gunga     Gohind    Ifundul^    and  Sree    Mutty 

Rurrnonee   Dossee,    described     as    Defendants,    and 

Prince  Gholam   Mahomed  and    certain  other  persons, 

members  of  the  3£undul  family,  named  in  the  plaint, 

and  described  as  the  occupiers  of   five  Gottahs  of   the 

disputed  land,  who, together  with  the  Prince,  are  also 

described  as  pro  forma  Defendants. 

The  Prince,  though  called  a  pro  forniA  Defendant, 
is  really  one  of  the  persons  principally  interested  in 
the  subject  in  dispute.  His  title  is  adverse  to  that  of 
the  MundulSy  and  he  is  making  common  cause  with 
the  Collector.  On  what  ground  he  is  inserted  as  a 
Defendant,  it  is  not  easy  to  discover. 

The  Prince  had  instituted  three  suits  for  the 
recovery  of  the  property  which  is  the  subject  of  this 
suit,  against  the  Appellants.  He  divided  his  claim 
into  three  suits,  in  conformity  to  the  rules  of  pro- 
cedure established  in  the  Courts  of  the  country,  in 
consequence   of   the   separate   interests  of   different 

(a)  4  Moore's  Ind.  App.  Cases,  466. 
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1867.        members  of   the  Mundul  family,  in  portions   of  his 

OuxGA      property,  of  which    his  claim    embraced  the    whole; 

MoS     The  suits  of  the  Prince,    numbered  43,  44  and  45  of. 

*•  1857,  raise  precisely  the  same  question  as  that  which 

ThU  Collec-   ...  , 

TOR  OF  THE    IS  Hiiscd  iu  the    suit  of    the  Collector   before   men- 

F«Bo^(^jiAH«!  tioned,  viz.  whether  the  lands  sought  to  be  recovered 

formed  part  of  holding  Xo.  I,  and  were  part  of  that 

portion    of    Colonel    Greenes    estate,  which,   as  the 

Prince  contends,  has  passed  to   him  by  title.     In  all 

the  four  suits,  the  decision  was  against  the  Plaintiffs 

in  the  Civil  Court     In  the  judgment   of  the   High 

Court  it  is  stated,  "  It  has  been  admitted   by    the 

Counsel  on   both  sides,  that  in  the  Court  below  all 

parties  agreed  that  this  appeal  (that  is,  the  appeal  in 

the  Collector's  suit)  and  appeals  Nos.  122,   123,  and 

124  (that  is,  in  the  Prince's  suits)   should  be   heard 

together  and  treated  as  one  consolidated  case,  and  that 

all  the  evidence  should  bo  taken  as  in  one  cause." 

In  the  Collector's   suit  alone   is  there   any  appeal. 

That  suit,  though  it  asks  "  a  declaration   overruling 

the  plea  of  a  rent-free  tenure,"  which  is  not  properly 

the  subject  of  that  jurisdiction,  is   properly  treated  in 

the    Civil  Court    as   an  ejectment  suit,  and  it  was 

admitted    by    Mr.   Forsyth^    who    appears    for    the 

Collector,  to  be  a  suit  in   the  nature  of  an  ejectment 

suit.    For    such  a    suit,    which    supposes  that    the 

Plaintiff  was  put  out  of  possession,  it  is  necessary  for 

him  to  allege  and  prove  his  title   to  the  possession. 

The  Collector  sues  for  the  Government,  being  entitled 

to  sue  to   enforce  their   claim  to  the  possession.     It 

appears,  however,  in  this  suit,  that  both  the   Prince 

Gholam    and  the    first  and    second   Munduls    claim 

derivatively   from  the   same    person,   Johnson  ;    the 

judgment  of   the   High    Court  finds,  as  a  fact,  that 
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•*  the  property  was  originally  the  property  of  John^  i^^T. 
^n."  By  this  word  "  property  "  here,  is  evidently  Guno*. 
meant  absolute  ownership ;  though  it  may  be  by  mundol 
a  grant  from  the  East  India  Company,  as  the  ^^ 
Zemindars  of  the  Twenty-four  Pergunnahs.  The  tor  of  the 
well-known  cases  of  Gardner  v.  Fell^  and  Freeman  trwwTI^^ 
V.  Fairlie  (I  Moore's  Ind.  App.  Cases,  pp.  209 
and  305),  and  the  observations  of  Lord  Lyndhurst 
in  the  latter  case  on  the  subject  of  Pottahs^  exclude 
any  supposition  that  such  absolute  ownership  of 
lands  by  private  persons  could  not  exist  at  that 
time  in  that  part  of  India^  as  against  any  claim 
of  the  Government  to  possession  of  the  lands.  In 
the  latter  case,  his  Lordship  terms  "  the  rent "  "  a 
jumma  or  tribute/'  and  says  "  the  Pottahj  therefore, 
proves  no  part  of  the  title,  it  is  the  conveyance 
that  gives  parties  a  right  to  claim  the  Potiah.^^  The 
Pottah  is  evidence  of  title.  If  there  were  anything  in 
the  nature  of  the  title  of  the  Government  to  lands 
in  the  Twenty*four  Pergunnahs^  or  any  usage  or  cus- 
tom in  force  there,  which  gave  a  less  permanent 
interest  to  the  possessors  of  proprietary  right,  some 
authority  for,  or  some  evidence  of  such  a  variation 
from,  and  limitation  of  the  general  law,  should  have 
been  adduced  to  their  Lordships.  Their  Lordships 
themselves  are  aware  of  nothing  to  take  these  titles 
out  of  the  operation  of  the  principles  established  by 
the  oases  above  referred  to ;  consequently,  upon  the 
evidence  in  this  suit,  it  appears  that  the  Govern- 
ment had  not,  at  the  time  of  Johmon^s  possession  of 
block  No.  1,  any  title  to  the  possession  of  these  lands-. 
If,  as  the  Government  contend,  these  lands  were  rent^ 
paying  lands,  the  title  of  the  Goyernmenf  was  simply 
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1867.       to  the  rent,  the  nature  of  which  was  that  of  a  jummn 

GuxVGA      or  tribute  ;  and  if  the  holders  of  these  lands  asserted 

MuNiMjL     ^^^^i  or  subsequently,  a  groundless  claim  to  hold  them 

^     ^'         free  of  rent,  as  La-khiraj.  that  claim  would  not  destroy 
TheCollec-     _     .  \   ,  .,.,,,,  ,  , 

TOR  OF  THE    their  proprietary  right  m  the  lands  themselves,  but 

pbrguIn^jw^  simply  subject  their  owners  to  liability  to  be  sued  in 
a  resumption  suit,  the  object  of  which  is,  not  to  obtain 
a  forfeiture  of  the  lands,  but  to  have  a  decree  against 
the  alleged  rent-free  tenure,  involving  the  measure- 
ment and  assessment  of  the  lands,  and  the  liability  of 
the  person  in  possession,  if  he  wishes  to  retain  posses- 
sion, to  pay  the  revenue  so  assessed.  If,  at  any  period 
during  Johnson^s  possession  of  these  lands,  or  subse- 
quently, a  title  to  the  possession  of  the  lands  them- 
selves had  accrued  to  the  Government,  by  any  act 
or  omission  on  the  part  of  the .  owners  of  the  lands 
working  a  forfeiture,  that  title  should  have  been 
alleged  and  proved.  But  so  far  from  this  being 
attempted  to  be  established,  the  Collector  treated  the 
lands  as  belonging,  by  title,  to  the  holding  of  the 
Prince,  and  the  Prince  as  fulfilling  the  ordinary  obli- 
gations of  the  owner  of  the  land,  to  pay  the  rent  or 
jumma  of  them.  The  title  of  Richard  Johnson 
existed  in  1783,  and  from  that  time  downwards  there 
is  no  proof  of  any  act  entitling  the  Government  to 
take  possession  of  the  lands  ;  there  is  no  evidence,  on 
which  any  reliance  can  be  placed,  that  the  title  of  the 
Mundulsy  be  it  what  it  may,  commenced  by  violence  ; 
but  assuming  that  such  proof  existed,  in  what  way  can 
a  dispute  between  two  private  owners,  whether  as  to 
boundaries  or  lands,  divest  the  title  of  either  to  pos- 
session  in  favour  of  the  Government,  if  the  latter  have 
merely  a  rent  or  jumma  ?    The  title  to  sue  for  dispo8«* 
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ftossion  of  the  lands  belongs,  in  such  a  case,  to  the        1^67. 
owner  tvhose  property  is  encroached  upon  ;  and  if  ho       Gunga 
Buffers  his  right  to  be  barred  by  the  Law  of  Limita-      munduL 
tion,  the  practical  ei?ect  is  the  extinction  of  his  title  r^jj^  JJllec 
in  favour  of  the  party  in  possession;  see  Sel.  Eep.,    tor  of  the 
vol.  vi.,  p  139,  cited  in  Macpkerson,  Civil  Procedure,    vl^^TJ^. 
p.  81  (3rd  ed.).     Now,  in  this  case,  the  family  repre- 
sented by  the  Appellants  is   proved    to    have   been 
upwards  of  thirty  years  in  possession.     The   High 
Court  has  decided  that  the  Prince's  title  is  barred ; 
and  the  effect  of  that  bar  must  operate  in  favour  of 
the  party  in  possession  k 

The  title,  then,  of  the  Prince  to  recover  these  lands 
Qs  against  the  Munduls  is  extinguished ;  then  how 
can  the  extinction  of  the  proprietary  owner's  right  in 
favour  of  the  party  in  possession,  confer  any  right  to 
possession  simply  on  another  person  not  having  a  title 
in  remainder,  if  he  had  not  a  title  to  possession  whilst 
the  right  and  remedy  remained?  Supposing  that,  on 
the  extinction  of  the  title  of  a  person  having  a  limited 
interest,  a  right  to  enter  might  arise  in  favour  of  a 
remainderman  or  a  reversioner,  the  present  case  has 
1io  resemblance  to  that.  The  interest  of  the  person 
in  possession  is  not  a  limited  but  an  absolute  interest  J 
the  title  to  the  lands  is  one  inheritance,  the  title  to 
the  khiraj  or  rent  is  another.  Though  these  lands  are 
treated  as  part  of  the  khas  mehaU^  yet  there  is  no  proof 
in  this  case  of  any  relation  of  landlord  and  tenant 
ever  existing  between  Johnson  and  the  Government ; 
Johnson  appears  to  have  been  the  absolute  owner,  and 
no  reversion  to  have  existed  in  the  Government.  It  is 
not  the  case  of  a  lease  at  all,  still  less  of  a.  lease  of 
temporary  duration ;  it  is  the  case  of  an  absolute 
ownership  of  the  lands  ;  and  the  title  of  the  Goverur 

VOL.  XI,  T  1 
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1867.       ment  rather  resembles  a  scignory  than  that  ai  a  lossof 
fluNGA      with  a  reversion. 

MuNDUL         ^^  tbe  Civil  Court-,   the  trtle  of  the  Colketor  to 

ThrColl       ^^^    ^^*  P^*  upon  the  ground  of  the  relation    of 

TOR  OF  THE  kncllord  and  tcnant ;  and  of  the  right  of  the  land- 

fehgu/jwa^h^s^  lord  to  sue  in  order  to  protect  Tiis  tenant,   and  to 

assert  his  title   as  landlord.      But  such  is  not  Ihfc 

ifeal  relation  between  the  parties  which  the  evidence 

discloses.     Fvince  Okohim  took,  by  conveyance,  from 

Brown  f  he  states  bis  title  to  have  been  derivative 

from  Johnson^  who  conveyed  to   Green,  who  conveyed 

to  Brown,  who  conveyed  to  the  Prince  a  title   to  the 

absolute  ownership  never  interrupted. 

There  is  bo  relation  of  Landlord  and  tenant  in 
Buch  a  case  between  the  Government  and  the  owner 
of  the  lands,  who  is  the  landlord,  and  not  a  lit/ot 
The  Government  has  a  title  to  the  rent  or  jumma^ 
By  whatever  name  it  be  called,  the  right  and  titlo 
i«  to  the  rent  substantially  ;  it  does  not  include  a 
right  to  the  possession  of  the  lands,  though  such  a 
right  might  arise  by  forfeiture,  or  extinction  of  the 
ownership. 

It  is  of  the  utmost  consequence  in  India  that  the 
security  whicli  long  possession  affords  should  not  be 
weakened.  Disputes  are  constantly  arising  about 
boundaines  and  about  the  identity  of  lands, — con* 
liguous  owners  are  apt  to  charge  one  another  with 
encroachments.  If  twelve  yeafs^  peaceable  and  un* 
interrupted  possession  of  lands,  alleged  to  have  been 
enjoyed  by  encroachment  on  the  adjoining  lands,  can 
be  proved,  a  purchaser  may  take  that  title  in  safety ; 
Tnit,  if  the  party  out  of  possession  could  set  up  a 
sixty  years'  law  of  limitation,  merely  by  making 
common  cause  with   a    Collector,   who  could  enjoy 
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security  against  interruption  ?     The  true  answer  to        1^67. 
such  a  contrivance  is,  the  legal  right  of  the  Govern-      Gu.^o.v 
ment  is  to  its  rent ;  the  lands  are  owned  by   others  :      mundcl 
as   between  private  owners   contestincf   inter  se  the  ^     ^' 
title  to  the  lands,  the  law  has  established  a  limitation   tor  of  the 
of    twelve  years;    after    that  time,  it    declares   Bot  T^Roij^'j^H, 
simply  that  the   remedy  is  barred,  but  that  tli©  title 
is  extinct  in  favour  of  the  possessor.     The  Govern- 
ment has  no  title  to  intervene  in  such  contests,  as  its 
title  to  its  rent  in  the  iMtture  of  juimna  is  unajffectcd 
by  transfer  simply  of  proprietary  right  in  the  lands. 
The  liability  of  the  lands  to  jamma  is   not  affected 
by   a   transfer    of    proprietary    right,  whether  such 
transfer  is  affected  simply  by  transfer  of  title,  or  loss 
directly  by  adverse  occupation  and  the  law  of  limita- 
tion. 

Their  Lordships  are,  therefore,  of  opinion,  that 
this  dispute  as  to  tlio  identity  of  the  lands,  which 
is  subsantially  the  cause  of  action  of  the  Princo 
alone,  cannot  be  kept  alive  longer  than  the  legal 
period  of  limitation  of  twelve  years,  by  the  expedient 
of  inducing  the  Collector  to  make  common  cause 
with  him.  The  judgment  appealed  against  says,  "  if 
the  Government  recover  against  the  Defendants,  the 
Prince  substantially  recovers  also."  But  the  Prince 
has  never  surrendered  or  intended  to  surrender  his 
estate  to  the  Government.  He  has  simply  taken  a 
nev^  roltak;  th'dt  Foltak  is  not  the  title,  but  tho 
evidence  of  title.  If  tho  title  of  the  Prince  to 
possession  was  inconsistent  with  a  title  in  the  Govern- 
ment to  the' possession,  and  the  law  of  limitation  has 
extinguished  that  title  of  the  Prince  in  favour  of  the 
Muudulsj  the  Defendants,  their  Lordships  are  en- 
tirely at  a  loss  to   see   in  the  arrangement   bet^vccn 
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1867.  the   Collector   and   the   Prince,  any  ground   in  la\r 

OuNGA  or  equity  for  making  a  decree  which  substantially 

MuNiaa  restores  him  to  what  he  has  lost  by  laches,  supposing 

••  the  title  under  which  ho  claims  to  have  been  origi- 

TheCollec-        n        •     j 

TOR  OF  THE  ually  goou. 

rmTL^NAHl^      If)  however,  it  were  considered  that  the  Collector 
could  sue  for  the  possession  of  the  lands  upon  the 
title  shown  to  be  in  the  Prince,  or  that  the  Prince, 
by  reason  of  the  suit  being  in  the  Collector's  narae, 
could  get  the  benefit  of  the   sixty  years'    limitations, 
the  question  whether  the  Respondents  have  proved  a 
title  sufficient  to  evict  the  Appellants  from  the  lands 
in  dispute   would  still   remain  to   bo  decided.     The 
Collector  rests  on  the  title  of  the  Prince.     That  title 
is  derivative  through   raesjie  transfers  from  Johnson. 
The  place,   the   Sahiban  Bayeecha^   is  said  to   have 
been  the  residence  of  European  Gentlemen.  It  seems 
probable  that  both  Johnson  and  Green  were  British 
subjects ;  if  they  wore  British  subjects  these  lands 
could  not   have  been  orally   conveyed  by   Johnson  to 
Green.     It  is  not  shown,  therefore,  by    the   Plaintiff^ 
on  whom  the  burden  of  proof  lies,  that   the  entries 
in  the  Register  could  of  themselves  operate  as  a  con- 
veyance.    They  must,   at  the   highest,  amount  only 
to    evidence    from    which,   with    other     matters,   a 
conveyance  might  be  presumed.  Had  the  possession  of 
the  lands  been  enjoyed  by  virtue  of  and  consistently 
with  the  title  asserted  by  the  Plaintiffs,  there  would 
have  been  legal  grounds  for  making   such  a  presump- 
tion ;  but  there  has  been  a  long  adverse  possession, 
and  there  is  no  sufiiicient  proof  of  a  contemporaneous 
possession  consistent  with  the  title  insisted  on  by  the 
Plaintiffs.     The    presumption    of    a    conveyance    is 
resorted  to,  when  such  presumption  is  made,  to  sup- 
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port  a  long  possession ;  but  here  it  would  be  applied         1867. 
to    defeat  a   long  possession.     If  possession  be  not      Gvsgx 
consistent  with  a  title,  which  is  to  ba  supp^^toJ  by  a      Mu^DifL 
presumption  of  a  former  conveyance,  that  very  pos-  v. 

session  would  furnish  ground  for  building  another  toroftuk" 
presumption  on  the  first,  viz.  of  a  subsequent  re-  y^r^v^'IahI 
transfer  or  reconveyance.  In  such  a  case,  therefore, 
as  the  present,  the  defective  link  in  the  claimant's 
title  cannot,  in  the  opinion  of  their  Lordships,  bo 
supplied  by  presumption.  Then,  as  it  is  not  shown 
that  these  lands  could  have  been  transferred  orally, 
and  as  no  direct  evidence  exists  of  a  conveyance, 
and  as  the  state  of  the  possession  does  not  support  a 
presumption  of  one  having  existed,  the  question 
which  is  asked  by  the  Judge  of  the  Civil  Court  as 
to  the  missing  link,  is  at  once  pertinent  and  un- 
answered. Again,  the  title  from  Green  to  Browrij 
the  immediate  vendor  to  the  Prince,  has  not  been 
traced  or  proved.  It  has  been  assumed  that  it  is 
sufficient  for  the  Respondents  to  establish  that  tho 
lands  were  part  of  the  rent-paying  lands  comprised 
in  Holding  No.  1.  But  even  this  fact  has  not,  in 
their  Lordships'  opinion,  been  satisfastorily  made 
out.  Both  parties  agree  that  the  lands  in  dispute  lie 
in  block  No.  1,  which,  by  the  Chittahs  of  1783, 
appears  to  have  belonged  to  Johnson^  and  to  have 
contained  46  beegahs  JO  collaks.  The  inference 
which  the  Respondents  draw  from  the  Register 
Book  at  page  213  is,  that  this  parcel  of  46  beegalis 
lO  cotlafiSy  was  subject  to  'djunum  of  Rs.  39.  13a. ; 
that  it  had  been  transferred,  before  1816,  from 
Johnson  to  Green ;  that  a  fresh  Pottah  for  it  was 
then  granted  in  the  name  of  Green  ;  and  that  it  is 
identical  with  the   joint   holding   mentioned  in   the 


Digitized  by 


Google 


366  CASKS    IK    THU    PHIVY    COUNCIL 

^J^^^  Tenj  of  1833  under  the  head  of  Pergunn  m  Khaspore. 
GuNOA  It  is,  however,  clear  on  the  face  of  the  Terij^  that 
Mdndul  *^*^it  hohling  had  been  supposed  to  comprise  only 
The  Con  EC-  '^^  hcefjahs ;  that  on  a  remeasurement  it  had  been 
TOR  OF  THE  fouud  to  compriso  42  and  a  fraction;  and  that 
pjiEauNKAHs.  m  consequence  of  the  remeasurement  the  jumma 
of  Us.  39.  15li.  hud  been  raised  to  Es.  5G. 
14  a.  1  p.  But  no  satisfactory  or  consistent  ex- 
planation has  been  given  how  or  why  a  holding- 
which,  in  1816  was  taken  to  contain  46  bcegahs 
10  cottahs^  and  as  such  was  assessed  at  Rs.  39.  15  a., 
was  at  some  intermediate  period  between  that  date 
and  1833  taken  to  contain  only  30  bergahis\  and 
having,  on  remeasurement,  been  found  to  contain 
42  beegahs  and  10  cotlah,  was  treated  as  subj<?ct  to 
a  higher  jumma  than  that  assessed  upon  it  when  it 
was  supposed  to  bo  46  beegihs  10  cotlahs.  Mr, 
Forsyth  thought  that  there  must  have  been  two 
measurements,  of  which  the  first,  being  inaccui-ate, 
had  reduced  the  quantity  of  land  to  30  beegahs^ — and 
that  the  first  estimate  of  46  bcegahs  lO  cotiuhs  was  a 
conjectural  one.  It  does  not,  however,  seem  probable 
that  if  this  original  estimate  had  been  tested  by 
measurement,  the  measurement  would  have  been  so 
inaccurately  made.  Again,  Sir  Rotiniell  Palmer^s 
theory  is  that  the  original  block  No.  1  may  have 
contained  some  16  beegahs  and  10  cottilis  of  rent-free 
lands;  that  the  rent-paying  lands  were,  therefore, 
taken  to  bo  only  30  beegahs^  but  were  found,  on  re- 
measurement, to  be  43  bcegahs  and  16  cottalis.  This 
theory  implies  that  block  No.  1  contained,  in  fact, 
about  69  beegahs  of  land.  The  learned  Judges  of 
the  Iligli  Court  admit  the  difficulty,  but  say  that  it 
is  not    insuperable,  and  seems   to   incline   to  some 
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PTu-h    explanation   as   that   offciTtl   by   Mr."  Forsyth.        I867. 
Theso  lij'potbcses,   which  arc  not  consistent,   are  all,       Gungx 
in  their  Lordships'  opinion,  of  too  conjectural   a  cha-      mu^di^ 
racter  to  be  received   in  explanation  of  an  admitted  ^« 

aimcuUy,  m  order  to  deteat  a  title  rounded  on  long  titr  w?  the 
possession.  It  may  be  observed,  too,  that  all  of  them,  p^ouJiiAH^ 
and  indeed  the  Eegister  Book  itself,  are  not  con-* 
sistent  with  the  case  made  by  the  Collector  in  his 
I)laint,  which  is  founded  upon  the  transfer  of  the 
40  heegahs  lO  cottahs^  less  3  beegahs  and  a  fraction, 
from  Johnson  to  Green,  The  question  of  the  ^ 
identity  of  these  lands  appears  to  their  Lord- 
ships to  be  one  of  extreme  doubt  and  difficulty. 
They  are  by  no  means  prepared  to  say  that  the 
Appellants  have  made  out  that  the  lands  in  dilute 
are  identical  with  the  parcels  of  the  conveyance 
under  which  they  claim  title;  or  have  proved 
a  title  under  Avhich  they  could  recover  if  they 
were  out  of  possession.  But  the  burden  of  proof  is 
on  the  Respondents, — it  is  for  them  to  establish,  by 
Bufficient  and  satisfactory  evidence,  the  identity  of 
the  lands  conveyed  to  the  Prince  by  Brown  with 
those  sought  to  be  recovered  from  the  Appellants ; 
and  their  Lordships  are  of  opinion,  that  they  have 
failed  to  do  so*  If  their  Lordships  had  thought 
otherwise,  and  that  the  suit  was  to  be  determined 
upon  proof  of  this  identity,  they  would  have  felt  it 
very  difficult  to  refuse  to  send  the  cause  back  for  a 
new  trial.  For  the  strength  of  the  Respondents^ 
ease  is  the  Eegister  Book; — that  Book  was  first 
produced  in  the  appellate  Court,  under  circum* 
stances  in  which  the  Appellants  may  have  been,  in 
some  measure,  taken  by  surprise ;  and  they  may,  iu 
the  documents   produced  in  support  of  their  unsue- 
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1867.        cessful  application   for  review,  have   the   means  oi 

GuKGA      meeting  the  inferences   to  be  drawn   from  that  Book* 

MuKifuL     Objection  to  reception  of  those  documents  here  was 

V-         taken  and   allowed ;  and   their   Lordships   have  ex* 

TOR  OF  THE   cludcd  thcm   from  their    consideration.      Upon   the 

peb^gl^nah"^^  whole    case,   however,   and  for  the    reasons   already 

given,  their  Lordships  are  satisfied  that  the  suit  of 

the  Collector  was  properly  dismissed  by  the  Zillah 

Court ;  and  that  this  judgment,    notwithstanding  the 

fresh  evidence  produced,  ought  to  have  been  affirmed 

by  the  High  Court. 

Their  Lordships  wish  it  to  be  understood  that  this 
judgment  leaves  the  subject  of  the  liability  of  these 
lands  to  be  assessed  for  jumma  wholly  untouched. 
All  that  they  decide,  is  the  question  of  proprietary 
right,  as  between  the  contending  private  owners. 

It  may  be  rigli£  to  observe  that,  in  their  Lord* 
ships'  opinion,  the  provision  in  the  Code  of  Proce- 
dure, which  requires  the  Judges  who  admit  fresh 
evidence  on  an  appeal,  to  record  their  reasons,  though 
not  a  condition  precedent  to  the  reception  of  the 
evidence,  is  yet  one  that  ought  at  all  times  to  be 
strictly  complied  with.  It  is  a  salutary  provision, 
which  operates  as  a  check  against  a  too  easy 
reception  of  evidence  at  a  late  stage  of  litigation, 
and  the  statement  of  the  reasons  may  inspire  con* 
fidence  and  disarm  objection.  Their  Lordships  will 
humbly  advise  Her  Majesty  that  the  decision  of  the 
High  Court  be  reversed  with  costs;  and  that  the 
decision  of  the  Civil  Court,  so  far  as  it  dismisses  the 
Plaintiffs'  suit  with  costs,  be  affirmed,  and  that  this 
appeal  be  allowed  with  costs. 
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an- 


MussuMAT   CiiEKTHA,    and   after   her^ 

death,    her    daughter,     Mussumat  |  Ajjpellant^ 

Jt^SftOONDAH  -  -  -  ) 

AND 

Baboo  Miheei^  Lall,  and  after  his  J  ^^^^^^^^^  ^ 
death,  his  son,  Ajodhia  Pershad-  )       ^ 

On  apjfeal  from  the  Sudder  Dewanny  Adawlut^ 
North-Western  Provinces^  Agra. 

XHE  Appellant,  Mussmnat  Cheetha^  the  "Widow  of  ^^^^  ^  j^^j^ 
Damodur  Doss^  was  the  Plaintiff,  and  the  Kespon-  July,  1867. 
dent,  Baboo  Miheen  Lallj  son  of  Koonj  Kishore  Where  an 
Boss,  the  eldest  brother  of  Damodur  Doss,  the  ^^^^ 
Defendant,  in  the  suit  brought  in  the  Zillah  Court  cestrai, 
of  Mynpoorie.  The  object  of  the  suit  was  to  obtain  jo^andun- 
possession  of  Eurhecrpore  and  ten  other  villages  ^"^f^^i^* 
in  the  Etawah  district,  with  mesne  profits  for  three  thepresump- 
years,  together  with  interest.  The  parties  to  the  bei^ethaTa 
suit  were  members  of  a  joint  undivided  Hindoo  [^^^^1^ 
family.     The  villages  in  question  forined  part  of  an  thata<a<M«, 

♦  Present :— Members  of  the  Judicial  Cowwi^^tf- The  Eight  be  rebutted 
Hon.  Lord  Eomily,  the  Bight  Hon.  Sir  James  William  Colvile,   ofpartition, 
the  Eight  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Eight  or  acts  of 
Hon.  Sir  Eiohard  Torin  Kinderdey.  Z'SS^L 

Aasesior : — The  Eight  Hon.  Sir  Lawrence  Peel.  probindi  lies 

on  the  party 
who  claims  a  share  in  such  estate  to  prove  that  it  is  a  divided  family. 
The  entry  of  the  name  of  one  member  of  a  joint  family,  as  Lumbadar 
(the  party  liable  for  the  assessment  of  the  revenue)  on  the  Be^stry, 
being  fur  fiscal  purposes,  is  not  per  »e  sufficient  evidence  to  estabhshthe 
exclusive  proprietary  right  of  the  party  whose  name  is  so  registered^and 
the  rights  of  co-partners  inUr  ae  are  not  affected  by  such  registration, 

VOL.  XI.  U  1 
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estate  which*was  inherited  by  three  brothers  named 
Eoon^'  Kishore  Doss^  Damodur  Doss,  and  Shama 
Doss,  in  undivided  shares.  The  share  of  the  third  bro- 
ther was  subsequently  divided  off ;  and  the  Plaintiff 
claimed  to  succeed,  in  default  of  male  issue,  as  the 
Widow  of  Damodur  Doss,  to  eleven  of  the  remaining 
villages,  under  an~alleged  deed  of  relinquishment,  or 
sale,  by  which  the  share  of  Koonj  Kishore  Doss 
was  alleged^to  have  been  transferred  to  her  late  hus- 
band. On  the  other  hand,  the  Defendant,  who  had 
been  in  possession  for  nearly  twelve  years,  denied 
that  any  such  transfer  or  sale  had  taken  place,  and 
contended  that  the  shares  of  his  father  and  Damodur 
Doss  not  having  been  divided,  or  exclusively  vested 
in  the  latter,  the  Plaintiff  was  precluded  by  the 
Benares  school  of  Hindoo  law  prevailing  in  the 
North- West  Provinces  from  inheriting. 
The  facts  of  the  case  were  as  follows : — 
It  appeared  that  the  Zemindary  to  which  the 
villages  in  question  in  the  above-mentioned  suit,  with 
others,  appertained,  formerly  belonged  to  Teeh  Chundy 
a  Banker,  residing  in  Etawah,  and  that  he  was  the 
Father  of  three  sons,  named  Koonj  Kishore  Doss, 
Damodur  Doss,  and  Shama  Doss,  who  succeeded  at 
his  death  as  his  heirs.  The  estate  then  passed  out 
of  the  family,  and  it  appeared  that  two  several  settle- 
ments between  the  years  1210  Fusly  (1802-3  a.d.) 
and  I2l5  Fusly  (1807-8  a.d.)  were  made  of  the  lands 
of  the  Zemindary  with  strangers  as  Farmers.  The 
third  settlement  of  this  estate  took  place  in  the  year 
1216  Fusly  (1808-9  a.d.). 

On  the  30th  of  September ,  1808,  Damodur  Doss 
presented  a  petition  to  the  Officer  in  the  District  in 
which  the  estate  was  situate,   stating  that  ho  had 
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been  unjustly  deprived  of  the  Zemindaryj  which  he        iser. 
described  as  consisting  of  30  Mouzahs  and  11  biswaSy    Mussumat 
in    the    Talooqua     Juggra    Mow,     &c.,    in     Zillah     ^^^^J^^ 
Etawah.  *  by  the  native  Government   anterior  to  the       Baboo 
British  rule  m  India  ;  and  praying  that  possession  in 
perpetuity   might   be  granted  to  him  of  the   estate, 
and  that  he  might  pay  the   Government  revenue.  It 
also  appeared,  that  Koonj  Kishore  Doss,  previous   to 
the  17  th  of   Matfy    1809,   also   made  an  application 
to  the  Collector  in  respect  of  seven  Mouzahs^  included 
in  Talooqua  Byaolee^  and  forming  part  of  those  in  tha 
suit,  for  a  separate  settlement  of  them  as  proprietor, 
he  undertaking   to    pay   the    Government    revenue 
for  the  same.     An  Order  was  accordingly  made  by 
the   Collector,    subject  to  the    confirmation   of  the 
Governor- General. 

Subsequently,  Koonj  Kishore  Doss  presented  another 
petition  respecting  the  same  seven  Mouzahs^- which 
stated,  that  as  the  Perwannah  of  the  Court,  desiring 
Petitioner  to  file  an  application  for  the  settlement  of 
Mouzahs  Bijaoleey  &c.,  from  1218  to  12l9  Fuslyy 
on  ajumma  of  Es.  8,000  per  annum,  was  received 
by  the  Petitioner,  he  begged  to  represent  that 
Damodur  Doss^  his  own  Brother,  who  was  the  pro- 
prietor of  this  property,  and  whose  name  was  recorded 
in  the  proceeding,  would  attend  in  Court,  and  submit 
for  the  Court's  consideration  his  application  and  Ka^ 
booleaty  &c.,  in  due  form  ;  and  the  Petitioner  prayed 
that  the  ajpplication  of  Damodur  Doss  might  be 
granted,  and  that  he  might  be  recognized  as  the  pro- 
prietor, to  which  arrangement  Petitioner  himself  was. 
in  every  way  willing.  Upon  this  petition  it  was  or- 
dered, that  an  application  be  received  from  Damodur^ 
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1867.       Doss^  with   the    concurrence    and    consent    of    the 

MusscMAT  Petitioner. 

HERTiA         On  the  ^d   of   September^  1810,    Damodur   Doss 

^^^TiL  '^^^^®  ^^  application  for  the  settlement  of  Talooqua 

Bijaolee   .to   be   concluded   with    him   as   Zemindar, 

on  SLjumma   of    Es.  16,000  of  the   currency  of  45 

from  1818  to  1819  Fusly  ;  and  the  Petitioner  agreed 

to  and  accepted    the  jumma    proposed,  clear   of    all 

expenses,  such  as  sayer  and  cesses  on   Travellers,  and 

ahkaree  revenue,   excluding    all  villages    and   lands 

held  rent  free,  and  those  relinquished  in  charity,  as 

Bishun  Birt  and  Birumpooter^  and  other  charitable 

grants,  without  demur  or  objection  ;  and  stated  that 

the  estate  consisted  of  nine  villages. 

A  settlement  was  accordingly  made  with  Bamodur 
Doss  for  seven  villages,  which  were  recorded  in  his 
separate  name,  the  other  seven  villages  having  been 
recorded  in  the  name  of  Koonj  Kishore  Doss. 

In  consequence  of  inability  to  pay  the  arrears  due 
for  Government  revenue,  the  fourth  settlement  was 
made  with  Farmers,  excluding  Damodur  Doss  as 
well  as  Koonj  Kishore  Doss,  and  the  latter  •  ceased 
from  that  time  to  have  any  further  interest  in  any  of 
the  villages  in  question. 

The  fifth  settlement  took  place  in  1225  Fusfy 
(1817-18  A.  D.),  when  Damodur  Doss  succeeded  in 
getting  the  whole  fourteen  villages  recorded  in  his 
own  separate  name  as  proprietor  (eleven  of  which 
were  the  subject  of  the  present  suit).  .  That  settle- 
ment remained  in  force  up  to  the  settlement  subse- 
quently made  under  Ben.  Beg.  IX.  of  1833. 

It  appeared  that  the  other  brother^  Shama  Doss, 
made  an  attempt  before  the  Collector  to  establish  his 
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claim  to  a  joint  share  in  the  above  villages  ;  but  his       ^^^7. 
claim  being  denied  and  opposed  by  both  Damodur    Mumumat 
Doss  and   KoonJ  Kishore  Doss^  he  was    left    to  his     ^^^^^"^ 
remedy  by  suit.  Baboo 

A  settlement  was  accordingly  made  with  Damo- 
dur  Doss  alone,  Koonj  Kishore  Doss  assenting,  and 
Shama  Dosses  claim  put  aside ;  and  this  settlement 
was  confirmed  by  the  Sadder  Board  of  Commis- 
sioners. 

Orders  were  then  addressed  to  the  Rt/ots  and 
cultivators  of  the  several  divisions  of  the  estates  in 
questions,  in  which  were  comprised  the  villages,  in 
each  of  which  it  was  declared  by  the  Government 
Officer  that  the  Ryots  were  to  consider  ^^  Damodur 
Doss  as  the  Zemindar  and  accepted  rightful  Mai- 
ffuzar  of  the  above  estates,  and  duly  pay  the  rents 
to  him." 

The  sixth  settlement  took  place  in  1840,  when 
Damodur  Doss^  as  proprietor  in  possession,  applied 
to  enter  into  it  in  respect  of  his  estate ;  and  previously 
to  its  being  made,  separate  public  notifications  re- 
specting the  villages  in  question  were  issued  by  the 
Government  Collector. 

By  the  proceedings  of  the  Settlement  Court  of 
Zillah  Etawah^  on  the  22nd  of  September^  1840, 
the  former  settlements  were  recited,  that  on  inves- 
tigation, under  Ben.  Beg.  IX.  of  1833,  into  the 
right  and  title,  &c.  &c.,  of  the  above  estate,  it  was 
found  that  the  Zemindary  right  therein  belonged 
to  Damodur  Doss ;  that  he  had  filed  his  appli- 
cations for  the  new  settlement  of  the  villages  in 
question,  had  executed  the  Ikramamahs  (agreements  - 
containing  the  terms  and  conditions  ou  which  he 
held  the  same,  and  undertaking  to  pay  the  revenue) ; 
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1867.       that  the  notiflcatious  aforesaid  had  been  issued ;  that 

MussuMAT   the  term  given  in  them  had  expired ;  and  that  no 

Chektha    Objector  or  party  claiming  any  interest  had  appeared, 

Baboo      and  the  settlement  made  with   him  alone ;  it  being 

declared  in  the  proceedings  that  it  had  been  proved 

that  he  was  sole  proprietor  and  Malguzar. 

At  the  time  of  this  settlement  Damodur  Doss 
caused  a  statement  to  be  recorded  in  the  Wdyib'' 
ool'Urzj  or  administration  paper,  to  the  effect,  that 
the  name  of  Baboo  Mibeen  Lallj  his  nephew,  the 
Kespondent,  should  be  recorded  after  his  death  as 
proprietor  of  three  Houzahs^  viz.  Jugsora^  Setpoor^ 
and  Nundunpoor^  he  having  made  them  over  in  gift 
to  him  for  his  support,  and  specifying  the  same  in  the 
Ikrarnamah  Malguzary  (agreement  for  payment  of 
revenue) ;  Damodur  Doss  retaining  the  remaining 
villages. 

On  the  2l8t  of  January^  18il,  Damodur  Doss  died, 
leaving  the  Appellant,  Mnssumat  Cheetha,  his  Widow, 
and  as  such  his  heir  according  to  Hindoo  law,  him 
surviving. 

On  the  23rd  of  March,  1841,  Baboo  Miheen  LaU 
took  steps  to  get  himself  recorded  as  proprietor  by 
presenting  a  petition  to  the  Collector,  wherein  he 
stated  the  settlement  made  with  Damodur  Doss ; 
that  he  was  in  possession  and  occupancy  of  the 
estates  of  the  deceased,  and  praying  that  his  name 
might  be  recorded  in  the  Government  registry  as 
Zemindar  in  place  of  that  of  the  deceased  Damodur 
Doss,  and  the  name  of  Damodur  Doss  expunged. 

After  inquiries,  the  name  of  Bahoo  Miheen  LaU  was 
recorded  by  the  Collector  as  Zemindar  of  the  above 
villages. 

In  consequence,   a  plaint  was^  filed  by  Mussumat 
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Cheetha,   on   the   30th   of   December,    1852,    in    the        1867. 
Zillah  Court  of  Mynpoorie,  and   saught   to   recover    Mussumat 
possession  of  the  eleven  Mouzahs  before  mentioned,     ^h^etha 
and  to  obtain  entry  of  her  name  in  the  Collector's       Baboo 
Books,  together  with   mesne  profits,    against   Baboo 
Mikeen  Lall,  since  deceased,  as  principal  Defendant, 
then  in  possession  of  the  estate,  and  Buldeo  Pershad 
and  Juggernauth,    son    of    Shama    DosSj    deceased. 
The  facts  above  mentioned  were  set   forth  in    the 
plaint. 

The  two  Defendants,  Baboo  Miheen  Lall  and 
Buldeo  Pershad,  pnt  in  their  answers.  In  the  answer 
of  the  former  it  was,  amongst  other  things,  alleged 
and  submitted,  that  the  claim  of  the  Plaintifi  was 
groundless,  opposed  to  the  Shaaters  and  family  usage 
of  both  parties,  and  in  contradiction  to  the  Will  and 
agreement  of  the  Plaintiff's  husband ;  and  that,  with 
the  exception  of  an  allowance  for  her  support,  the 
Plaintiff  had  no  right  or  title  to  possession  over  the 
Zemindary  then  in  the  possession  of  the  Defendant. 
The  answer  referred  to  the  papers  of  the  Collector's 
office,  the  Ihrarnamah  or  agreement  of  Damo- 
dur  DosSy  and  the  petitions  alleged  to  have  been 
filed  by  herself  as  proofs  in  support  of  his  answer  ; 
and  Baboo  Miheen  Lall  submitted,  first,  that  the 
Plaintiff  having  no  male  issue,  according  to  family 
usage  and  the  doctrine  of  the  ShasterSj  she  had 
no  right  or  title  to  succeed  to  the  estate  of  her 
husband,  which  was  an  undivided  and  hereditary 
Zemindary,  in  opposition  t«j  or  supersession  of  the 
Defendant's  superior  right ;  secondly,  that  both  the 
Plaintiff's  Husband  and  the  Defendant,  Baboo  Miheen 
Lall,  continued  as  partners,  and  proprietors  of  equal 
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1867.  shares  in  the  estate,  and  that  there  was  a  perfect 

MussDMAT  understanding  between  them,  no  accounts  being  ever 

Ohebtha  rendered  to  either  party,  or  followed  by  a  separation 

Baboo  of  interests  ;  but  that,  on  the  contrary,  the  Plaintiff's 

MlHBEN  LaLL.  .  ... 

husband,  during  his  lifetime,  constituted  the  Defen- 
dant proprietor  of  his  entire  possession,  and  appointed 
an  allowance  of  Us.  25  per  mensem  for  the  Plaintiff's 
daily  expenses  and  apparel,  in  case  she  should  decide 
on  living  separately,  before  a  meeting  of  her  relatives 
and  the  Gomashtahs  in  employ,  and  the  principal  resi- 
dents of  the  place  who  might  be  living  at  the  time ; 
the  allowance  being  independent  of  expenses  required 
for  the  ceremonies  necessary  to  be  performed  for  her 
daughters.  That  both  the  Defendant  and  the  Plaintiff 
were  thankful  and  contented  with  this  arrangement ; 
and  the  Plaintiff  continued  to  receive  the  allowance 
of  Es.  25,  fixed  by  her  Husband  from  the  Defendant, 
from  the  day  of  her  separation  to  the  month  of  Jet, 
1258  Fuslt/j  and  that  allowance  the  Defendant  was 
willing  to  allow  her. 

The  answer  of  Defendant,  Buldeo  Pershady  stated 
that,  according  to  family  usage,  the  Plaintiff  had 
no  right  to  possession  in  the  hereditary  and  undi- 
vided Lumherdary  property;  that  Baboo  Miheef% 
Lally  the  Defendant's  elder  Brother,  was  the  rightful 
proprietor,  and  that  he  himself  had  a  share  in  it 
on  partnership  with  his  elder  Brother. 

The  answer  of  the  Defendant,  Juggernauthy  son  of 
Shama  DosSy  disclaimed  all  interest,  and  alleged  that 
the  villages  of  his  father,  belonging  to  the  same 
hereditary  property,  had  been  divided  off,  and  were 
held  separately  by  him,  and  since  his  death  by  the 
Defendant. 
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The    evidence  of    the  Plaintiff    consisted  of    the       1867. 
depositions  of  witnesses,  who  supported  the  averments    Mussumat 
in  the  plaint  as  to  the  exclusive   and  separate  posses-     ^^^»tha 
sion  of  the  villages  in  question  by  the  late  Damodur      Baboo 
Doss  under  the  Bevenue   settlements ;  and  the  wit- 
nesses deposed  to  the  effect,   that  Damodur  Doss  and 
his  wife  lived^separate  from  his  Brothers ;  that  EToonj 
Kishore  Doss^  the  Defendant's   Father,    never   held 
possession  since  he  relinquished  his  possession  of  the 
seven  villages  and  claim  to   a  settlement  of  these,  or 
the  other  seven  villages   aforesaid ;  and  that  Damo^ 
dur  Doss  made  no  Will  or  testamentary  disposition 
giving  his  Widow  Es.  25  per  mensem  as  alleged  in 
the  answers   of  Defendants.     The   evidence  of  the 
Defendants  consisted  of  the  depositions  of  witnessesr^ 
by  which  the  Defendants  endeavoured  to  establish  that 
the  estate  in  question  was  ancestral,  and  had  never 
been  divided ;  that  Damodur  Dosses  brother,  Koonj 
Kishore  DosSj   and   the  Defendants  since  his   death, 
had  continued  to  have  a  joint  interest  in  the  estate 
with  Damodur  Doss. 

The  hearing  of  the  suit  took  place  before  the  * 
Principal  Sudder  Ameen  {Moulvi  Syud  Mahomed 
Vilayut  Ali  Khan)  on  the  28th  of  July,  1853,  when 
he  made  a  decree  in  favour  of  the  Plaintiff,  finding 
that  the  villages  in  question  were  the  property  of 
the  late  Damodur  Doss,  and  that  his  Widow  and 
heir  rightly  succeeded  thereto  ;  that  the  character 
of  ancestral  property  had  ceased  to  belong  to  the 
'Villages.  He  also  found  against  the  alleged  testa- 
mentary disposition  of  Damodur  Doss,  as  to  the 
allowance  of  Es.  25  per  mensem  to  the  Widow,  not 
crediting  the  witnesses  of  the  Defendants. 

Baboo   Miheen    Lall  being   dissatisfied    with  this 
VOL.  XI.  V  1 
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decree,     appealed     against    the  same  to  the  Sadder 
Deivanny  Adawhil  at  Jgra. 

Pending  the  appeal  Baboo  Miheen  Lall  died,  leav- 
ing Ajodhia  Pershady  his  son  and  heir,  who  revived 
the  suit. 

On  the   3 1st   of   May^  1854,    the  hearing   of  the 
appeal  took  place  before   Messrs.   Beghie^  Smithy  and 
Dick^  three  of   the  Judges   of  the   Sadder  Dewanny 
Adawlut^  when  a  decree  was  made  bearing  that  date^ 
reversing  the  decree  of  the  Zillah  Court,  and  finding 
that  the  estate  continued  to  be  joint  ancestral  estate ; 
and  that  Damodur  Doss  did  not  acquire   it  as  sole 
owner,  but  that  he  held  possession  partly  as  owner  and 
partly  as  the  representative   of-  his   brother,    Koonj 
Kishore  Doss  ;  that  the  subsequent  record  of  .the  name 
of  Damodur  DosSj  and   the  statements  contained  in 
the  documents  and  proceedings  drawn  up  at  the  settle- 
ment under  Ben.  Reg.  IX.   of  1833,  did  not  alter  his 
possession ;  that  there  had  been  no  claim  preferred 
by  hj^s  nephew,  Baboo  Miheen  Lall,  or  denial   on  his 
part,   or  assertion   of  an  exclusive  property   which 
would  constitute   his  tenure  of  the    Mousaks  in  suit 
an  adverse  possession;  and  dismissed  the  suit  with 
costs. 

Mussumat  Cheeiha  appealed  to  Her  Majesty  in 
Council  against  this  decree.  She  having  died, 
Mussumat  Jussoondah,  her  daughter,  the  present 
Appellant,  who  had  a  son  living,  revived  and  prose- 
cuted the  appeal  :— 

Mr.  Leith^  for  the  Appellant  :— 

The  weight  of  evidence  establishes  the  fact,  that 
the  estate  in  question  was  the  sole  and  separate  pro- 
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perty  of  the  late  Damodur  Doss,  and  so  descended  *  ,}^^ 
to  the  Plaintiff,   as  his  Widow  and    heircss-at-law   Mussumatx 
according   to  the    Hindoo    law :    Katama  ^  Natckier      ^^^'^^^ 
V.     The  Rajah  of  Shivagunga    (a).       The    principal       ^^jfJ^Lu 
Defendant  was  estopped  by  the  proceedings  before  the 
Settlement  Officer,  and  by  his  own  acts  subsequent  to 
the  death  of  Damodur  Doss,  claiming  as  his  separate 
and  personal  heir,    from    afterwards    setting  up  in 
defence  to  this  suit  that  he  was  joint  owner  with 
Damodur  Doss,  and  entitled  to  succeed  to  the  samo 
as  joint  estate,  to  the  exclusion  of  the  Plaintiff.     Even 
if   the  decree  of    the  Suddier    Court  was    right  in 
declaring  the  estate  joint  property,   and,   therefore, 
descendible  to  the  Nephew  in  preference  to  the  Widow 
of  the  deceased,  yet  the  same  is  defective  and  erro- 
neous in  not  having  at  the  same  time  decreed  to  the 
Plaintiff,  as  Widow,  a  sufficient  maintenance  out  of  tho 
estate, 

;Mr.  Bushy,  for  the  Eespondent,  was  not  called 
on  to  address  their  Lordships. 

Judgment  was  delivered  by 

The  Eight  lion  Sir  Jaxes  W.  Colvile, 

The  Plaintiff,  whom  the  present  Appellant  repre- 
sents, commenced  her  suit  in  December,  1852,  to 
recover  possession  of  certain  villages,  to  w^hich  she 
claimed  title  as  Widow  and  heiress  of  one  Damodur 
Doss,  who  died  in  1841.  The  original  Eespondent, 
the  nephew  of  Damodur  Doss,  had  been  in  possession 
of  the  property  for  upwards  of  eleven  years  before  the 
institution  of  the  suit.  These  villages  being  situated 
{(i)  9  Moore's  Ind.  App.  Cases,  543. 
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1867.       in  a  Province  goverDcd  by  the  law  of  the  Benares 

MussuMAT   school,  it  was  necessary  for  the  Plaintiff,  in  order 

Chebtha    ^^  ^^^  ^^j  Yien  title  to  eject  the  Respondent,  to 

Baboo      establish  that  the  property  claimed  was  the  separate 

estate  of  Damodur  Doss.     And  it  being  admitted  that 

this  property  was  originally  the  ancestral  estate,  or 

part  of  the  ancestral  estate,  of  a  joint  and  undivided 

Hindoo  family,  she  had  to  make  a  case  sufficient  to 

rebut  the  well-established  presumption  of  the  Hindoo 

law,  that  a  family  once  joint  retains  that  a^a/c/^,  unless 

it  is  shown  to  have  become  divided ;  and  that  the 

ancestral  property  of  suqU  a  family  remains  joint, 

unless  it  is  shown,  by  partition  or  otherwise^  to  have 

become  separate. 

The  family  originally  consisted  of  three  brothers, 
Shama  Doss^  Damodur  Doss^  and  KoonJ  Kishare  Doss, 
It  is  admitted  on  all  hands  that  Shama  Doss  separated 
himself  from  his  brothers,  and  took  his  share  of  the 
ancestral  estate  as  separate  property.  It  is,  however, 
clear  upon  the  evidence  (and  if  the  fact  be  not  ad- 
mitted, it  is  hardly  disputed  on  the  part  of  the 
Appellant)  that  the  two  other  brothers  continued 
joint  after  the  separation  of  Shama  Doss  ;  and  further, 
that  for  many  purposes-  Damodur  Doss  and  the  Ke- 
spondent  (being  his  nephew,  the  son  of  Koonj  Kishore 
Doss)  were  members  of  a  joint  family  at  the  timo  of 
Damodur  Dosses  death. 

In  what  way,  then,  did  the  Plaintiff  in  the  suit  seek 
to  relieve  herself  of  the  heavy  burden  of  proof  which 
the  law  in  these  circumstances  casts  upon  her  ?  She 
has  neither  alleged  nor  proved  that  a  formal  partition 
ever  took  place  between  Damodur  l)oss  and  his  brother. 
Nor  has  she  alleged  or  proved  that  any  conveyance  of 
his  proprietary  right  was  ever  executed  by  the  latter 
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to  the  former.  But  she  relies  on  certain  settlements  of       ^^^'^• 
the  revenue,  and  other  proceedings  before  the  Collectors,    Mussumat 
the  effect  of  which  was,  that  these  villages,  which  atone       ^^^^^ 
time  were  all  recorded  in  the  «ame  of  Koonj  KisAore  ,,  Baboo 

•^  MlHEXN  Li^ffT-r 

DosSj  at  another  were  recorded  partly  in  his  name  and 
partly  in  that  of  Damodur  DosSy  came  ultimately  to  be 
all  recorded  in  the  name  of  Damodur  DosSy  as  if  he  were 
the  sole  Zemindar  thereof,  or,  at  least,  the  sole  Xw;7t- 
herdary  or  person  liable  for  the  due  payment  of  the 
revenue  assessed  thereon.  And  from  these  proceed- 
ings she  would  have  it  inferred  that  Koonj  Kishore 
Doss  had  duly  parted  with  or  relinquished  his  pro- 
prietary interest  in  the  villages,  and  allowed  them  to 
become  the  separate  estate  of  his  brother.  Mr.  Leith 
has  candidly  admitted  that  this  inference  cannot 
legitimately  bo  drawn  from  the  mere  fact  that  the 
villages  were  recorded  in  the  sole  nume  of  Dimodur 
Doss.  He  docs  not  dispute  the  correctness  of  the 
proposition  laid  down  by  the  Sadder  Court,  that,  "  as 
the  law  stands,  the  mere  record  of  one  name  does  not 
establish  the  exclusive  proprietary  right  of  the  indi- 
vidual so  recorded."  But  he  contends,  that  particular 
statements  and  expressions  to  be  found  in  their  pro- 
ceedings, which  he  says  must  be  taken  to  have  been 
made  and  used  with  the  knowledge  and  assent  of 
Koonj  Kishore  DosSy  or  of  his  son,  the  Respondent, 
are  sufficient  to  raise  the  inference  in  question,  and 
to  make  out  the  title  of  the  Plaintiff. 

To  this  argument  their  Lordships  cannot  assent. 
Both  the  plaint  and  the  decree  of  the  Principal 
Sudder  Ameen  refer  the  alleged  relinquishment  of 
proprietary  right  to  the  date  of  the  fifth  settlement, 
which  took  place  in  1818,  and  in  the  lifetime  of 
Koonj  Kishore  Poss.    But  it  is  obvious  on  the  face 
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of  the  proceeding?,  that  on  that  occasion  the  villager 
were  treated  as  the  joint  property  of  the  two  Brothers, 
though  the  settlement  was,  with  the  consent  and  at 
tho  request  of  Kooilt/  Kishore  Doss^  made  with 
Damodur  Doss  alone ;  whilst,  on  the  other  hand,  a 
claim  put  forward  by  Shama  Doss  was  treated  as  an 
adverse  claim  of  proprietorship ;  for  the  enforcement 
of  which  he  was  referred  to  a  civil  suit.  Koonj 
Kishore  Doss's  petition,  which  signified  his  consent, 
neither  relinquished  nor  disclaimed  his  interest  in 
the  villages ;  it  prayed  only  that  Damodur  Doss's 
application  to  be  regarded  as  Proprietor  bo  granted, 
the  Petitioner  being  perfectly  satisfied  with  tho 
arrangement.  No  other  or  subsequent  act  imputing 
a  transfer  of  proprietary  right  by  Koonj  Kishore 
Doss  is  either  suggested  or  proved ;  and  he  died 
before  the  sixth  settlement,  which  took  place  in  1810. 

If,  then,  the  Appellant's  title  rests,  as  it  seems  to 
do  upon  the  alleged  transfer  or  relinquishment  of 
ri^ht  by  Koo7ij  Kishore  Doss  in  IS  18,  sbitements 
made  and  expressions  used  in  the  course  of  tho  settle^ 
niontofl818  arc  material  only  in  so  far  as  they 
roticct  light  upon  the  true  nature  of  the  transaction 
of  1818. 

Nothing  can  really  turn  upon  expressions  in  those 
public  documents,  to  tlio  effect  that  Damodur  Djs'S 
was  solo  Zemindar  and  without  partners,  because 
whenever  property  is,  for  whatever  reasons,  recorded 
in  the  sole  name  of  one  of  several  co-proprietors 
for  fiscal  purposes,  it  must  obviously  be  part' of  the 
arrangement  to  make  him  who  is  to  pay  the  Govern- 
ment Tevcnuc,  and  through  whoso  hands  the  collec- 
tions from  the  R^oh'  must,  for  that  purpose,  pass, 
appear  to  be  tho  sole  owner.     Yet  it  is  admitted,  that 
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one  so  recorded  may  be  really  what  we  should   term        i^^^- 

a  Trustee  for  the  other   member  of  a  joint  family,  Mussdmat 

and  that  the  rights  of  the  co-parceners  inter  se   may  ^^^^ktha 
not  be  affected  by  the   arrangement.     The  expres-       i^aboo 

•  in  •  1  -r  7       •  't  MlHEEK  LaLL* 

sions,  therefore,  m  the  Ikrarnamm  importing  that 
on  the  death  of  the  Lumberdtr^  or  person  settling 
for  the  revenue,  his  son  or  next  heir,  or  even  an 
appointee,  shall  be  substituted  for  him,  are  all  con- 
sistent with  such  an  arrangement,  the  essence  of 
which  is  that  the  person  in  question  shall  be  made 
ostensibly  and  on  the  f^ce  of  the  Revenue  records  the 
Fole  owner  of  the  Zemiudary  riglits.  Any  argument 
drawn  from  such  expressions  seems  to  their  Lord- 
ships to  be  too  weak  to  supply  the  failure  of  positive 
.proof  of  the  title  set  up  by  the  Appellant. 

The  same  answer  may  be  made  to  the  argument 
which  Mr.  Leith  founded  on  the  nature  of  the  Re- 
spondent, Baboo   Miheen    LalVs^   application   to   the 

Revenue  authorities  to  be  admitted  as  heir  to  his  Uncle 
on  the  death  of  the  latter.  On  the  face  of  the 
Revenue  records  Damodur  Doss  was  the  sole  registered 
proprietor.  It  was,  therefore,  only  as  his  heir  that 
the  Applicant  could  claim  to  be  substituted  as  sole 
Zemindar  and  ostensible  owner  in  his  place.  A 
suggestion  of  joint  interest  was  unnecessary,if,  indeed, 
it  would  not  have  been  improper,  on  that  occasion. 
And  it  is  to  be  observed  that,  inasmuch  as  it 
appeared   before   the   Collector   by   the  KanoongoeU 

reports  that  Damodur  Boss  had  left  a  Widow,  the 
claim  of  his  Nephew  as  heir  implied  that  the  property 
was  not  the  separate  estate  of  the  deceased,  and  that 
the  succession  to  it  was  to  be  governed  by  the  law 
which  regulates  the  descent  of  the  property  of  a  joint 
and  undivided  Hindoo  family. 
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1867.  Their  Lordships  have  hitherto  dealt,  as  the  argtt* 

MussuvAT  ment  before   them  dealt,  exclusively  with  the   docii* 

CtfKETHA    nrientary  evidence.     Of  the  parol  evidence  it  is  suffi- 

Baboo      cient  to  Say  that  each  party  has  produced  that  which, 

if  believed,  would  go  far  to  prove  his  or  her  case; 

that  the  statements  of  the  witnesses  for  the  Plaintiff 

are,  in  most  respects,  in  direct,  conflict   with  those  of 

the  Defendant ;  and  that  it  is  only  by  its  consistency 

with  the  documents  and  the   admitted   facts   of  the 

case  that  the  truth  of  the  testimony  on  either  side 

can  be  tested. 

One  serious  difficulty  of  the  Plaintiff  was  to  explain 
the  long  possession  of  the  Respondent,  Bahoo  Miheen 
Lallj  and  her  failure  to  take  proceedings  for  nearly 
two  years  after  the  alleged  quarrel  between  them. 
The  case  made  on  her  pleadings,  and  sworn  to  by  her 
witnesses,  is  that  he  held  possession  as  her  Agent, 
rendering,  for  a  considerable  period,  accounts  to  her. 
But  this  story  is  unsupported  by  the  production  of 
any  documents  or  other  corroborative  proof,  and  is, 
in  their  Lordships'  opinion,  a  most  unsatisfactory 
explanation  of  the  Eespondent's  possession. 

The  proofs,  therefore,  adduced  by  the  Plaintiff 
below  seem  to  their  Lordships  insufiScient  to  support 
the  case  made  by  her,  and  to  rebut  the  strong  pre- 
sumptions of  the  nindoo  law  which  she  had  to  meet 
But  against  these  proofs  their  Lordships  have  to  set 
not  only  the  inferences  arising  from  Damodur  Dos8*s 
petition  when  about  to  proceed  on  a  pilgrimage  to 
Gi/ahy  the  deposition  of  his  Mookter^  Sookhe  LaU^ 
in  October^  1839,  and  the  petitions  presented  on 
behalf  of  the  Plaintiff,  which  are  referred  to  in  the 
judgments,  but  the  almost  conclusive  evidence  con- 
tained in  the  account  Books. 
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That  these  Books  were  proved  with  the  strictness       i®^"^* 
which  would  be  required  in  our  Courts  cannot  be  Musscmat 
said  ;  but  they  seem  to  have  been  received  according    ^^*^™^ 
to  the  course  of  the  Indian  Courts,     No  objection  to  ,^  ^^^ 
their  reception  was  made  m  the  first  instance ;  they 
were  submitted  by  the  (fudge  to  the  examination  of 
Mahajuns  appointed  for  the  purpose,   who  were  ques- 
tioned by  him  upon  them.     Nor  does  it  appear  that 
their  genuineness  or  correctness  was  ever  very  form- 
ally or  directly  impugned,  though  some  objection  may 
have  been  taken  to  the  proof  of  them. 

The  course  of  the  argument  here  induces  their 
Lordships  to  regret  that  these  material  documents 
were  not  strictly  proved,  bilt  they  were  sent  up  to  the 
iappellate  Court  as  part  of  the  record ;  and  in  these 
circumstances  their  Lordships  think  that,  according 
to  the  course  of  these  events,  the  appellate  Court 
was  justified  in  considering  them  as  part  of  the 
evidence  in  the  cause ;  and  that  the  conclusions 
which  they  drew  from  them  were  correct.  But  even 
if  this  part  of  the  evidence  were  withdrawn,  theii? 
Lordships  would  be  of  opinion,  that  no  sufficient 
ground  has  been  shown  for  disturbing  the  judgment 
of  the  Sudder  Court ;  and  they  will  humbly  recom- 
mend to  Her  Majesty  that  this  appeal  be  dismissed 
with  costs. 


VOL;  XI.  w  1 
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Thakoorjlin  Sahiba  and  Chowdree)   .      „     . 
JaiChund  -         .         .        ^\  Appellants, 

AND 

MoHUN  Lall  and  others  -        -    Eespondents.* 

On  appeal  from  the  Sudder  Dewanny  Adawlut^ 
North-  West  Provinces^  Agra, 

4tli  Maxoh,  jL  HE  suit  out  of  which  this  appeal  arose  was  insti- 
v,i^!llx  tuted  by  the  Respondent,  Mohun  Lall^  as  one  of  the 
According  expectant  or  reversionary  heirs  of  Chowdree  Oodai 
schooiofHin-  Chwnd^  deceased,  contingent  on  his  surviving  the  first 
v^i^ffl]?Se  -A^ppellant,  in  respect  of  a  quarter  undivided  share  in 
Jift^^iZacoun-  the  Zemindary  of  Biswalee^  and  to  set  aside  the 
aD^*,hithe^^  adoption  of  the  second  Appellant  by  the  Widow  of 
Un^l^eiTs  ^^^^  Inderjeet  Sing^  hereinafter  mentioned, 
has  no  title  The  question  on  the  appeal  was  confined  to  thd 
hektohisde-  title  of  Mohun  Lall  to  sue,  which  right  was  denied 
Sl^stSiUB-  l>y  ^^^  Appellants,  on  the  ground  that,  as  Koor  Inder- 
ta^.  j^et  Sing  died  childless,  and  was  succeeded  by  the 

Bister's  son  first  Appellant,  his  Widow,  with  a  power  of  adoption, 
^^'eWdow  which  had  been  exercised  by  the  adoption  of  the 
Mi^^o^tion    s®^^^^  Appellant,  the  Kespondent,  Mohun  Lall^  as  a 

made  by  the 

Widow  to  her      ♦  Present: — Members  of  the  Judicial  Committee — The  Master 

b^Sd"  ^^  *^®  ^^^  (^^®  ^^^^*  ^^^-  ^^^  EomiUy),  the  Eight  Hon. 
reyersing^e  Sir  James  William  Colvile,  and  the  Bight  Hon.  Sir  Bichmrd  Torin 


decree  of  the  Kindersley. 

^Sr^Sw-      ^««W(?r,— The  Right  Hon.  Sir  Lawrence  Peel. 

liA  at  Agra, 

that,  as  Sister's  son,  he  had  no  Zoctw  standi  to  sue  as  reversionary  heir 

for  his  deceased  Uncle's  estate,  or  to  challenge  the  TVidow's  adoption/ 
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Sister's  son,   according  to  the  doctrines  and  rules  of       ^^^ 
the  Benares  school  of  law  prevailing  in  the  Mithila  T^akoorain 
country,  in  which    the  Zemindary  of  BissowleCj  in        ^"^^^ 
Pergunnah^  Chupra  Mow^  is  situate;   was  excluded  MohunLali. 
from  the  inheritance,  even  if  the  first  Appellant  were 
to  die.      By  the  decree  appealed  from  the   Sudder 
Dewanny  Court  at  Agra  held  that  Mohun  Lallj  as  a 
Sister's  Son,  was  as  expectant  heir  entitled.to.sue;  and- 
set  aside  the  adoption  oa  the  ground  that  the  autho- 
rity to  the  first  Appellant  to  adopt  was  not  established. 
Hence  this  appeal. 

The  facts  were  as  follows : — 

The  founder  of  the  family  was  Ghowdree  Oodai 
Chimdj  who  self -acquired  the  estate,  constituting,  the 
Zemindary .  He  died  in  the  year  1816,  leaving  an 
only  son,  Koor  Inderjeet  Sing^  who  succeeded  to  the 
Zemindary.  He  also  left  him  surviving  two  Widows. 
His  third  and  eldest  Wife  died  in  his  lifetime,  and  had 
one  daughter,  also  deceased,  who  was  the  Mother  of  the 
Eespondent,  Mohun  Lall.  The  second  Widow,  who 
survived  him,  was  the  first  Appellant,  the  Mother  of. 
Koor  Inderjeet  Sing.  Koor  Inderjeet  Sing  married, 
Mussumat  Maharanee,  and  died  without  issue, 
leaving  his  Mother  aud  Mussumat  Maharanee  him. 
surviving,  having,  as  alleged,  verbally  authorized  her. 
to  adopt  a  Son  to  him,  in  pursuance  of  which,  power 
she  some  time  afterwards,  in  the  year  1834,  adopted 
the  second  Appellant.  Mussumat  Maharanee  died, 
leaving  the  second  Appellant  a  minor,  and  in  con- 
sequence the  first  Appellant  managed  the  affairs  of 
the  Zemindary. 

The  present  suit  was  brought  in  the  Zillah  Court  of 
Furruchabady  by  the  Eespondent,  Mohun  Lallj  and 
his  brother,  ThaJcoo^*  Dos^j  against  the  first  Appellant 
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1867.        and  others,  claiming,  in  the  absence  of  male  issue,  as 

Thakooraw  maternal  grandsons  of    Chowdree    Oodai    Chund\  one 

Sahiba     j^^j£  ^£  ^1^^  Zemindaryy   and  seeking  also   to  set  aside 

MohtoLaix  the  adoption.     The  Appellant's  answer,  among  other 

defences,  denied  the  Plaintiffs  right  of  heirship,  and 

relied  upon  the  validity  of  the  adoption. 

The  Principal  Sudder  Ameen  {James  Mercer^  Esq.), 
by  his  decree,  dated  the  9th  of  August j  1850,  found, 
first,  that  the  adoption  had  properly  taken  place  ;  and 
secondly,  that  the  claim  was  barred  by  limitation  of 
time ;  and  dismissed  the  suit. 

An  appeal  from  this  decree  was  taken  to  the  Sudder 
Court  at  Agraj  which  Court  affirmed  the  decree 
appealed  from. 

Two  other  suits  were  brought  by  the  same  parties 
relating  to  the  same  matter,  though  raising  different 
issues,  and  various  proceedings  were  had  thereon., 
Mohun  Lallj  who  alone  carried  on  the  original  suit, 
limited  his  claim  to  one-fourth  share  of  the  estate, 
having  obtained  a  review  of  judgment  of  the  first 
suit,  that  suit  was  remitted  back  to  the  Zillah  Court, 
and  restored  to  its  order  on  the  file.  Fresh  issues 
were  then  recorded,  the  material  one  being,  first, 
whether  Mohun  Lall  was  entitled  to  inherit  as  mater- 
nal grandson  of  Chowdree  Oodai  Chund,  and  had  a 
right  to  sue  ;  and  secondly,  as  to  the  validity  of  the 
adoption. 

The  Principal  Sudder  Ameen  sent  a  case  for  the 
opinion  of  the  Pundit  of  the  Sudder  Dewanny 
Adawlut  at  Agra^  as  to  Mohun  LalPs  right  to  sue ; 
to  which  the  Pundit  {Bam  Nath)^  returned  the  fol- 
lowing answer : — 

"  After  the  death  of  0.  and  his  Wife,  the  entire 
P^teimal  estate  of  G.  reverts  to  the  Mother  of  C, 
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that  is,  to  the  Widow  of  4.,  according  to  the  doctrine        ^®^7. 
oi^Jagbalk?  After  the  death  of  the  Widow  of   A,^  Thakoorain 
the  estate  will  descend  to  the  maternal  grandsons  of      ^ahjba 
-4.,  and  transfer  of  the  estate  by  the  female  without  MohunL4li, 
the  consent  of  the  maternal  grandsons  will  be  invalid. 
After  the  death  of  the  female,  the  maternal  grandsons 
are  entitled  to  succeed  to  the  property.  2.  The  Widow 
of  0.  was  competent  to  adopt  a  son  after  the  death  of 
her  husband,  in  his  nonage  and  without  issue,  pro- 
Tided  (according  to  the  doctrine  of  Busisht)  she  had 
received  her  Husband's  permission  to  do  so,    and  the 
son  she  had  adopted  was  not  the  eldest  son  of  his 
Father.     The  conditions  of  adoption  are,  that  Brah- 
mins be  fed,  and  alms  be  given  to  the  poor." 

By  the  decree  of  the  Prijicipal  Sadder  Ameen, 
(Gazee  Inayuh  Mossein  K/ian)  on  the  remit  of  the 
9uit,  in  which,  as  aleady  stated,.  Mohun  Lall  alone 
elaimed  a  fourth  share  of  the  estate,  it  was  declared 
that  the  adoption,  was  invalid,  and  that  Mohun  Lall 
bad  a  right  as  expectant  heir  to  sue.  Againat  thia 
decision  an  appeal  was  brought  by  the  Appellants  to 
the  Sudder  Dewanny  Court  at  Agra^  when  it  was 
contended  that  the  Respondent  was  not  the  immediate 
reversioner,  and  not  entitled  under  the  Hindoo  law  to 
inherit  at  all. 

The  Sudder  Detmnny  Court  (consisting  of  Messrs., 
W.  Wynyard  and  W.  Roberts)  by  a  decree,  dated  the 
^8th  of  Aprilj  1863,.  aflBjmed  the  decijsiou  of  the  Sudder 
Ameen.  The  material  part  of  the  judgment  of  that 
Court,  as  affecting  the  question  at  issue,  was  in  these 
terms : — "  In  regard  to  the  competence  of  the  Plaintiff 
to  sue,  we  observe,  that  the  opinion  of  the  Hindoo  law- 
Ofl&cer,  obtained  by  the  Principal  Sudder  Ameen^  is 
distinctly  in  fayour  of  the  pretensions  of  the  Plaintiff,. 
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1867.  Xo  decided  case  has  been  quoted  to  show  that  this 
Thakoorain  opinion  is  not  consonant  with  the  Shatters  current  in 
AHiBA  jSenares.  The  weighty  opinion  of  Sir  W.  Mac- 
MohunLall  naghten^  VoL  II.,  p.  87,  is  quoted  in  opposition  to 
the  Pundit.  The  Pundit  of  Zillah  Bekar^  in  his  By- 
tvusta,  interpreting  the  text  of  Ydjnyawalcyay  a  Wife, 
Daughters,  both  parents,  Brothers,  their  Sons,  sprung 
from  the  same  original  stock,  distant  kindred,  &c.^ 
stated  that  in  default  of  heirs  down  to  the  Brothers's 
son,  the  gotraja  (kinsmen  sprung  from  the  same 
original  stock),  inherit;  on  failure  of  such  heir, 
the  distant  kindred ;  and  that  the  Sister's  son  is 
ranked  among  the  latter  who  should  succeed  after 
the  former.  This  opinion  is  conformable  to  the  law 
as  current  in  Mithilay  Benare^  and  the  other  Pro- 
vinces, as  the  followers  of  those  schools  da  not  rank 
the  Sister's  son  among  the  series  of  heirs  enumerated 
in  the  text  of  Y4fn^awalcya.  We  think  that  this 
opinion,  when  fully  considered,  is  not  adverse  to  the 
pretensions  of  the  Plaintiff.  The  Pundit^  whose 
opinion  is  approved,  does  not  say  that  a  Sister's  son  is 
one  of  the  heirs  enumerated;  but  he  says  that  a 
sister's  son  (vide  Shoe  Suhai  and  others  v.  Mussu-- 
mat  Oomed  Koonwur^  where  Sisters'  sons'  sons  were 
allowed  to  inherit  under  the  law  of  Mithila  and 
Benares  {Benares  8ud.  Dew.  -4rf.,  Vol.  VI.  p.  801); 
vide  remarks  at  302)  is  ranked  among  the  latter 
(t.  e.  distant  kindred,  who  should  succeed  after  the 
former).  He  had  previously  said,  in  the  note  to 
p.  85,  that,  according  to  the  law  of  Benares^  the 
Sister's  son  is  not  expressly  mentioned  as  heir ;  but 
he  adds,  at  all  events  he  can  come  in  only  in  default 
of  all  SamanodacaSy  or  lineal  descendants  as  far  as  the 
fourteenth  in  degree.     It  has  not  been  shown  to  the 
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Court  that  there  exists  any  other  Claimant  who,  being        1867. 
of  the  SamanodacaSy  or  lineal  male  descendants  of  the  Thakooraiic 
fourteenth^degree,  or   of   distant  kindred  (Bundoos)       Sahiba 
taking   priority  over   Plaintiff,  has  a  prior  right  of  MohunLall 
reversion.     For  the  right  of  a  Sister's  son  to  succeed, 
vide  Morley^s  Dig.,  Vol.  1.  p.  326,  note.     Raj  Koon- 
warree    Kirpa    Moyee    v.    Baja    Damodur    Chunder. 
Decision  of  Lower^Provinces,  20th    Fehmary^  1845, 
p.  27.     We  do  not  think,  therefore,  that  the  Plaintiff 
is  to  be  regarded  in  the  light  of  stranger,  and  as  one 
who  has  no  claim  to  inherit.     We,  therefore,  affirm 
the   decision  of   the   Principal    Sudder   Ameen^    and 
dismiss  the  appeal  with  proportionate  costs.'* 
The  present  appeal  was  from  this  decree. 

Sir   R.   Palmer^    Q.C.,    and    Mr.  Leith,  for  the 
Appellants. 

There  is  a*preliminary  objection,  which  is  fatal  to 
the  suit.  ;^  The  Respondent,  Mohun  Lally  had  no  locus 
standi^  and  was  not  entitled  to  sue.  He  had  as  a 
Sister's  son  no  interest,  as  expectant  or  reversionary 
heir,  according  to  the  Benares  school  of  Hindoo  law, 
to  the  Zemindary ;  therefore,  his  suit  ought  to  have 
been  dismissed  without  calling  upon  the  second 
Appellant,  Chowdree  Jai  Chund^  to  defend  his  title  to 
possession  as  adopted  son.  The  title  set  up  by  Mohun 
Lall  in  his  plaint,  and  under  which  he  now  claims 
one-fourth  of  the  estate,  was  based  solely  on  the  alle- 
gation that  he  was  one  of  the  expectant  or  contingent 
reversionary  heirs  of  Ghoivdree  Oodai  Chundy  de- 
ceased, and  as  such  entitled  to  succeed  next  after  the 
death  of  his  Widow,  the  Appellant,  Thakoorain  Sahibay 
whereas  the  title  to  the  Zemindary  must  be  deduced  * 
through  and  immediately  from  Koor  Inderjeet  Sing^ 


Digitized  by 


Google 


802  CASKS    IN    THE    PRIVY    COUNCIL 

1867.       his  SOD)  who  died  seized  of  the  same  as  an  absolute 
Thakoohain  estate  of  inheritance,  and  by  whom  his  Widow,  since 
Sahiba     deceased,  first  succeeded  as  heir,  and    continued   in 
MohumLall  possession  till  her  death,  on  which   event   the    first 
Appellant,   as   Mother   of   Koor  Inderjeet  Sing  and 
his  next  heir,  would  succeed,  if  the  adoption  of  the 
other  Appellant,  Ghowdree  Jai  Chundj  was  set  aside. 
The  Widow  of  a  person  dying  without  issue  by  nature 
or  adoption  represents  the  inheritance  similar  to  a 
Tenant  in  tail  by  the  English  law.     Katama  Natchier 
V.   The  Rajah  of  Shivagunga  {a).     The  Bespondent 
could  not  by  any  possibility  succeed  as  heir,  he  being 
a  Sister's  son,  and  as  such  excluded  by  the  doctrines 
and  rules  of  the  Benares  school,  which  governs  the 
right  of  succession   in   this   case*     The   Mitacshardj 
Ch.  II.  sec.  5,  par.  3.     W.  H.  Macnaghten^a  "  Hindu 
Law,"  Vol.  I.  pp.  28,36 ;  Vol.  II.  p.  85,  note.  Strangers 
"Hindu  Law,"  Vol.  I.  Ch.  VI.  p.   147  [2nd  Ed.]. 
Eberling  "On  Inheritance,"  pp.  79,  82.  MorleyU  Dig., 
Vol.  I.  tit  "Inheritance,"  p.  326,  note.     A  Sister's 
son  is  expressly  excludedin  the  table  of  succession  in 
Vivada    Ghintamani    (Trans,   by   Prossonna    Goamar 
Tagore\  the  law  prevalent  in  Mithila^  as  held  in  Raj- 
chunder  Naraen  Chowdry  v.  Qoculchund  Goh  (i).     The 
Court  was  misled  by  the  Buwwta  of  the  Pundit^  which 
being  irreconcilable  with  the  Text  writers,  and  opposed 
to  the  well-known  doctrines  of  the  Benares  school,  it 
was  the  duty  of  the  Court  to  have  examined  the  Pundit 
to  explain  the  grounds  of  his  opinion  on  the  disore- 
pancy  with  those  authorities,  Myna  Boyee  v.  Ootarani 
{c).    Independently  of  these  conclusive  authorities,  the 

(a)  9  Moore's  Ind.  App.  Cases,  543. 

\h)  1  Ben.  Sud.  Dew.  Bep.  43. 

io)  8  Moore's  Ind.  App.  Cases,  400. 
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Sudder  Court  at  Agra  has  lately  solemnly  overruled     J^^ 
their  finding  in  the  case  now  in  appeal,  in  that  of  Thakoorain 
Mussumat  Mooneea  v,  Dhurma  (a).      Even  if    the        ^^ 
title  to  the  estate  was  to  be  deduced  through,  and  MohunLall 
immediately  iroixiy  Chowdree  Oodai  Chundj  yet  the  Re- 


(fl)  Mussumat  Moonsa  and  Mithoo 
Dhurma         .... 


Appdhnti  ; 


Mussumat 

MOONEBA 
V. 

Dhurma. 


Respondent: 


This  was  a  regular  appeal  (No.  20  of  1866)  from  the  decision 
of  TF,  S.  Puter^  Esq.,  the  Judge  of  Agra,  and  heard  on  the  13th  of 
dvney  1866,  before  F.  B,  Peanon,  Esq.,  and  R,  Spankie,  Esq., 
Officiating  Judge  of  the  Sudder  Dewanny  AdawltH,  North- West 
Provinces,  Agra. 

It  was  a  claim  to  establish  title  to  real  estate  in  the  town  of 
Agra,  and  to  prevent  alienation  by  the  Appellants. 

The  <»se  was  thus  set  forth  in  the- Judge's  decision  : — 

^' The  Plaintiff  states  that  Muasumat  Mooneea  has  illegally 
adopted  Mithoo  as  her  husband's  heir.  Her  husband.  Moot  Chundy 
Unde  of  the  Plaintiff,  died  about  two  years  ago.  A  Hindoo  Widow 
oannot  adopt  an  heir.  The  income  from  the  property  is  ample  for 
her  during  her  lifetime. 

' '  The  Defendants  in  reply  urge,fir6t,  that  the  Plaintiff,  as  Nephew, 
has  no  title  to  oppose  the  adoption ;  second,  that  Moot  Chmid  him- 
self acquired  the  property,  and  not  by  inheritance ;  third,  Mithoo 
ifi  a  relative  of  the  deceased  Mool  Chund,  and  the  adoption  is  legal. 
Mithoo  was  brought  up  by  him  during  six  years,  and  shortly  before 
his  death  Mool  Chund  authorized  me  to  adopt  him." 

The  material  issues  were — first,  was  the  Plaintiff,  as  nephew  of 
Mool  Chund,  entitled  to  oppose  the  adoption  of  Mithoo  ;  second, 
did  Mool  chund  authorize  his  wife,  Musiumat  Mooneea,  to  adopt 
Mithoo  ?  and  third,  is  Mithoo  a  relative  of  the  deceased  Mool 
Chund,  and  is  the  claim  void  on  that  score  ? 

Upon  these  issues  the  following  judgment  was  pronounced : — 
^\  I  find,  first,  that  the  Plaintiff  is  Nephew  of  the  deceased  Mool 
Chund,  and  is  so  entitled  to  oppose  any  illegal  adoption  by  Mm- 

*  This  case  not  having  been  reported  in  the  Court  below,  and 
being  recognized  and  confirmed  by  the  j  udgment  of  theirLordships 
in  the  present  appeal,  is  here  inserted. 

VOL.  XI,  X  1 
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1867.  spondent  was  not  one  of  the  nearest  reversionary  hefm, 
Thakoorain  expectant  on  the  determination  of  the  estate  of  his^ 

Sahiba     "W'idow,  inasmuch  as  it  appears  that  be  claimed  as  the 

MohunLali^  iSon  of  a  Daughter,  and  that  thero  were  two  other 

Daughters  of  Chewdree  Oodai  Ckuni  aJive^  who  by 

iumai  Mooneea ;  eecondyitis  not  sTiovrntliat  Mbol  Chwat  st\iiSi(mx&i 
Musatimat  Mooneea  to  adopt  Mithoo,  Had  he  done  so,  MithMF 
would  sooner  liave  been  adopted  by  ker.  It  appears  t6at  a  mis* 
understanding  had  arisen  between  MunUnwU  Moonsea  and  ther 
Plaintiff's  wife ;  and  upon  that  Muisumat  Mwmea  sent  for  Miihoe^ 
from  a  distant  tillage,  and  then  represented  himtto  be  the  adopted 
heir  of  Mool  Chund,  and  this  occurred  only  about  six  months  ago^ 
as  shown  in  the  evidence  on  both  sides ;  third,  Mitlioa  is  not  shown 
to  be  related  to  the  deceased  M&ol  Chund,  but  only  one  of  the 
brotherhood,  or  connection.  I  decree  in  favour  (^  the  Flaintifl^ 
with  costs." 

On  the  appeal  to  the  St^dd&r  Court  it  Was^  contended,,  amongst 
other  objections,  by  the  Respondent,  that  the  Plaintiff,  being  Maof 
Qhxmd^%  sister's  son,  eould  not  inherit  his  jMroperty,  and,  therefore,, 
the  suit  should  have  been  dismissed  ae  barred  by  the  Hindoo  Law. 

The  Sudder  Court's  judgment  was  m  these  termfr : — "  We  think 
it  unnecessary  to  refer  to  the  other  pieas,  and  confine  ooraelves  to- 
the  objection  in  bar  of  the  suit.  We  are  of  opinion  that  the- 
objection  is  fatal  to  the  suit.  We  are  aware  that  there  is  a  ruling 
of  this  *Jourt  in  the  case  of  Sahiha  Thakoorain  and  Ch^tedree  Jai 
Chund  V.  Mohm  Zall,  dated  Idth  of  jiprily  ISSS,  whicb  declarer 
that  a  sister's  son  may  inherit  his  maternal  unde's  property,  but 
this  decision  only  accepts  him  as  an  heir  in  the  absence  of  any 
lineal  male  descendant  of  the  fourteenth  degree,  or  distant  kinw 
dred.  We,  however,  observe  that  the  weight  of  president  aacK 
opinion  is  against  this  ruhng.  3fac7iagkUn,  Y(A.  II.,  p.  87,  doe» 
not  admit  of  such  a  claim  ;  nor  does  Strange,  Yol.  I.,  147.  We  do' 
not  find  a  Sister's  son  in  the  table  of  suceession  in  tiie  Mitat^luvra. 
The  Sister's  son  appears  to  be  regarded  as  sprung  fsomand  belong- 
ing to  a  dfferent  family.  In  the  Mo^m  I^sidency  he  would 
not  inherit.  Madras  Sud.  ^d.  Dew,  1859,  p.  249,  quoted  ia  p.  14, 
i^>px.  translation  of  Law  of  Inheritance  according  to  the  JBiiae* 
shara,  and  the  Mitacshara  has  paramount  authority  in  that  part  of 
the  Country.  AVe  are  further  confirmed  in  our  opinion  on  this  case 
by  a  decision  of  the  High  Court,  dated  the  6th  of  September,  1864, 
ijnorgan  and   Shumhoonath  Pundit,  Judges)  which  rules  that  a 
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the  Hindoo  law  were  his  nearer  and  immediate  heirs,       ,J5!Il^ 
Affain,  the  Court  below  was  wrong  in  casting  the  Thakoorain 

Sauiba 

onus  on  the  Appeilamts  of  previag  that  there  was  no  ^ 

nearer  heir  than  the  Respondent,  and  treating  him  as  MohunLall 
in  the  class  of  Hindoo  heirs  called  Bundoos^  or  distant 
kindred,  although  he  never  could  bo  heir.  The 
o»w.5*of  proving  himself,  which  he  failed  to- do,  the 
immediate  and  nearest  heir  in  expectancy  of  Koor 
Inderjeet  Sing  properly  lay  on  him  as  Plaintiff,  seek- 
ing to  dispossess  the  Appellant,  Jai  Chund  Ghowdree^ 
and  to  set  a^ide  his  adoption. 

Mr.  Viffard^  for  the  Respondent : — 
The  objectioa  bow  taken  to  the  Respondent's 
right  to  sue  is  untenable.  It  is  not  for  the  Respon- 
dent to  show  that  there  were  no  intermediates  en- 
titled before  him.  As  maternal  granson  of  Oodai 
Clumdy  he  is  entitled  to  the  reversion  of  his  self- 
acquired  estate,  after  the  deaths  of  Inderjeet  Maha- 
ranee  and  Thakoorain  Sakiba ;  Koor  Inderjeet  Sing 
having  died  without  issue.  By  the  Hindoo  law,  after 
the  Brother's  sons,  the  Sister's  son  succeeds.  Vgava* 
Mra^Mayukha^  Ch.  IV.  sec.  16  (Trans,  by  Borrodaile\ 
referred  to  in  Venayeek  Anundrow  v.  Luxumeebaee  («), 
and  adopted  in  that  case.  It  is  admitted  that  a 
Sister's  son  cannot  claim  as  one  of  the  Bundhoo^  or 
distant  kindred,  who  are  especially  enumerated  in 
the  Mitacsharaj  Ch.  II.  sec.  6,  and  of  whom  the 
nearest  is  the  Father's  Sister's  son.  It  is  admitted, 
also,  that   there   is   no    authority   for    placing    the 

Bister's  son  is  no  heir  where  tho  Mitaahara  (the  authority  in 
Benares)  prevails.  Wo,  therefore,  consider  the  Plaintiff  has  no 
locua  standi  in  Court,  and  that  his  suit  should  have  been  dismissed 
on  that  account.  With  this  view  of  the  case,  we  decree  the  appeal 
and  reverse  the  docisir)n  of  the  Lower  Court,  with  costs," 
{a)  9  Moore's  Ind.  App.  Cases,  pp.  520-528, 
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^J53^  Sister^s  son,  as  the  Court  below  did,  next  after  the 
TuAKooRAix  Samanodacas.  The  text  of  the  Mtiacsfiara  explicitly 
^i]  ^  declares  that  after  the  Samanodacas  shall  come  the 
MohunLvll  Bundlioos.  Now,  the  Sisters  son  cannot  be  inter- 
polated between  these  two  classes,  to  neither  of  which 
he  belongs.  The  true  place  of  the  Sister^s  son  is  with 
gotraja^  or  kinsmen  who  are  also  SapindaSj  or  •  con- 
nected with  the  deceased  by  funeral  oblations  ;  that  is^ 
that  the  relationship  to  the  deceased  is  so  near,  that 
they  are  entitled,  in  the  absence  of  still  nearer  rela- 
tions, to  conduct  the  funeral  rites,  and  present  the 
funeral  cake.  This  is  placed  by  som«  Text  writers 
at  the  fifth,  by  others  at  the  seventh,  degree^  Persona 
more  remotely  connected,  although  in  the  absence  of 
any  nearer  relative  they  may  conduct  the  funeral 
rites,  are  not,  according  to  the  Hindoo  law,  per- 
mitted to  ofier  the  funeral  cake,  but  the  libatioa  of 
water  only.  Mitacsharay  Ch.  II.  sec.  5,  par*  6.  The 
authority  of  Maeaaghten  and  Strange,  relied  on  by 
the  Appellant,  are  really  not  independent  authorities, 
but  are  based  upon  and  refer  to  the  dictum  laid 
down  in  the  case  of  Bajchunder  Naraen  Chowdnf 
V.  Goculehund  Goh  (a),  in  which  it  is  taken  for 
granted  that  the  Sister's  son,  not  being  expressly 
mentioned  in  the  Miiacsharay  is  excluded  from  in- 
heritance. This  is  extrajudicial,  as  it  was  expressed 
on  a  point  on  which  the  Court  was  not  called  upon 
to  decide,  and  is,therefore^not  entitled  to  any  weight* 
It  is  true  that  an  opinion  has  prevailed  among 
English  Text  writers  that  the  law  of  Benares^  which 
is  subject  to  the  MitaclisarUj  differs  from  the  law  of 
Bengal  on  the  right  of  inheritance  of  a  Sister's  son, 
but  that  opinion  is   founded  upon  a  misconception  of 

{a)  1  Ben.  Sud.  Dow.  Rep.,  46  ;   See  aho  /T.  H.  MucntiylUen's 
'*  Hindu  Law,"  Vol.  II.,  Caso  6,  p.  125. 
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the  effect  of  what  is  laid  down  ia  the  third,  fourth,  and        i««7. 
fifth  pars,  of  the  2nd  Chapter  of  the  Milacskara^  and   Thak^ain 
by  not  appreciating  the  true  effect   and  meaning  of       Saiiiba 
the  words  "  Gotroja^^  ^^ Samanodacaj^^  and  ^^  Bundhoo.'^^  MohckLaij* 
If  the  contention  of  the   Appellant  bo  correct,  the 
Mitaeshara  presents  the  anomaly  of  totally  excluding 
the  Sister's  sons  from  inheritance,  while   it  admits 
the  sons  of  both  the  Father^s  Sister  and  the  Grand- 
father's Sister  ;  and  this  without  a  single  passage  in  the 
Text  enjoining  such  exclusion.     But  this  anomaly  dis- 
appears if  the  M'ording  of  the  Mitaeshara  is  carefully 
considered.      *^  Gotruja^^   means   a  kinsman,  and  in- 
cludes all  near  relatives,  both  agnates  and  cognates. 
^^  Bundho€?^  means  a  distant  kinsman,  and  by  itself 
would  include  all  distant  kinsmen,  both  agnates  and 
cognates.     ^^  Samanodaca^^  means  a  relative  bearing 
the   same   surname   or  family   name ;   according  to 
Hindoo  law,  as  interpreted  by  Ydjnyawalcya,  or  rather 
in  the  Commentary  on  his  Institutes  by  Vignjjdnes- 
waruy  called  '*  The  Mitacshara.^^     The  relatives  of  the 
deceased  who  are  not  further  removed  from  him  than 
the  fifth  decree  may,  whether  agnates  or    cognatesy 
offer  the    funeral   cake,    and    are    called    Sapindas. 
Of   them  an   instance   is   a  Daughter's  sons;  they 
are    undoubted    SapindaSj    although    they    are   not 
SamafiodacaSj  inasmuch  as   they   bear   the   surname 
of  their  Father,  and  never  of  their  maternal  Grand- 
father.    The  rule  is  inflexible,   that  no  Hindoo  can 
marry   into  a  family  bearing  the  same  family  sur- 
name, however  remote  the  connection.     Should  there 
be  no  SapindaSy  the  only  person  who  can  perform  the 
funeral  rites,  with  any  advantage  to  the  soul  of  the 
deceased,  are  his  SamanodacaSy  or  kinsmen  bearing 
the  same  family  name,   and  these,   when  not  Sajym- 
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1867.  j^^^  can  make  no  oblation  but  the  common  libation 
Thakoorain  of  water.  Thus  we  have  three  classes — ^first,  the 
^9.  ^  <S'c/j»fWa^,  who  may  be  Samanoducas  or  not,  but 
MohomLall  must  be  near  kinsmen,  and  their  oblations  afford 
most  benefit  to  the  deceased;  second,  the  Samano- 
dacaSj  who,  though  distant,  can  afford  some  benefit ; 
and  third,  the  Bundhoo^  distant  kinsmen^  who, 
though  connected  by  blood,  can  afford  no  spiritual 
benefit.  These  being  their  respective  positions,  the 
Hindoo  law,  while  giving  a  preference  to  those  who 
are  related,  nevertheless  places  before  all  others  those 
qualified  to  be  Sapindas ;  then  those  who  are  Sa- 
manodacas ;  and  not  till  it  has  exhausted  all  who  can 
confer  spiritual  benefit  on  the  deceased,  docs  it  allow  the 
Bundhoo^  or  near  kinsmen,  to  inherit.  The  reason, 
therefore,  for  the  list  of  kinsmen  who  are  to  inherit 
after  Samonadacas  commencing  with  the  sous  of 
the  Father's  Sister,  according  to  the  true  interpreta- 
tion of  the  passage  in  the  Mitctcshara^  Ch.  II.  sec.  6^ 
par.  1,  is  obviously  this,  that  the  next  nearer  degree, 
namely,  the  Sister's  son,  is  a  Sapinda^  and  as  such 
comes  in  before,  and  not  after,  the  SamanodMa^ 
This  is  confirmed,  first,  by  the  fact  that  Neelkunto 
Bhutto^  in  the  Mayukhaj  Ch.  lY.  sec.  1&,  dis- 
tinctly asserts  the  Sister  to  be  a  Sapinda^  and  that 
her  Son  would  be  within  the  fourth  degree  inclusive, 
and  so  also  a  Sapinda.  Secondly,  that  both  Balam- 
bhattu  and  Nanda  i^indt^,  include  the  Sister's  sons 
as  Sapinda^  and  hold  them  entitled  to  inherit  next 
after  Brother's  sons ;  and  thirdly,  that  in  the  Mitac^ 
shara  itself,  Ch.  II.  sea  5,  par.  4,  the  paternal  grand- 
mother, an  undoubted  Sapinda^  is  directed  to  inherit 
only  on  failure  of  the  Father's  descendants,  among 
H'hom  a  Sister's  son  must  be  necessarily  included. 
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Sir  B.  Palmer^  in  reply  : —  ^^^7. 

It  is  admitted  that  the  words  in  the  Milacshara  Thakooraihp 
are  "  Brothers  and  Brothers^  sons/'  but  the  Ec-  *". 
spondent^a  Counsel  endeaVanrs,  by  some  equitable  MonuNLAuu 
construction^  to  avoid  this  plain  meaning,  and  to 
eajy  "  Sisters  and  Sisters^  sons''  ought  to  be  included, 
and  he  relies  upon  a  passage  in  tlie  VyaVithdra^ 
ifayHJcha^  Chap.  IV.  sec.  16  (Trans*  by  Borradatk)^ 
which  lays  it  down  that,  in  default  of  the  Wife, 
the  Daughters  succeed.  That  i»  an  authority  only  in 
fi>rce  in  Bomhatf^  but  is  not  received  in  the  Milhila 
country  ;  but  he  entirely  ignores  the  fact,  that  there 
are  two  Sisters  of  their  deceased  Brother  now  living^ 
who,  even  according  to  that  authority,  would  succeed 
in  preference  to  the  Respondent.  It  was  so  decided  by 
this  Tribunal  in  Venayeck  Anundrow  v.  Luotumeebaee 
(a),  and  in  the  case  of  Ichharcem  8humhhooda9  v. 
Purmamund  Bhaeechund  {b\  Morley^s  Dig.  tit* 
"  Inheritance,'^  p.  326,  and  note  (2),  %b.  W.  H.  Mae- 
naghten^  Vol.  I.  p.  35,  comments  upon  this  case,  and 
says  it  is  a  doctrine  peculiar  to  Bombay^  therefore, 
being  a  Sister's  son,  he  had,  even  by  that  law,  no  lo€U9 
standi^  as  the  deceased's  Sisters  were  their  Brother's 
heirs.  There  can  be  no  question  that  the  law  to 
govern  the  succession  to  this  Zemindary^  is  the  law 
current  in  Benares^  by  which  law,  in  default  of  the 
Son,  the  Son's  son,  and  grandson,  the  Widow,  sup- 
posing the  husband's  estate  is  separate,  a»  in  this  case  ^ 
succeeds.  W.  II.  Maenaghten^B  ^^  Hindu  Law,"  p.  32, 
The  decree  cannot  be  upheld,  as  the  Court  has  by  it  s  « 
latter  decision,  in  Mussuiiiai  Mooneea  v.  Dfsurma  {c) 
expressly  overruled  their  judgment  in  this  case,  and 

(a)  9  Moore's  Ind.  App.  Cases,  520  f  and  see  note,,  ib.,  532. 
{h)  2  Borr.  Bom.  Hep.,  471.  (e)  AnU,  p.  59a. 
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1867.       the  latter  ruling  is  in  accordance  with  the    Vivada 
l:HAKocmAiN  Chintamanij  voce  "  Table  of  Succession." 

V,  Judgment  was  pronounced  by 

MouunLall 

The  Right  Hon.  Sir  James  W.  Oolvilb. 

Their  Lordships  have  authorized  me  to  state  that 
in  their  opinion  the  preliminary  objection  which  has 
been  taken  to  the  maintenance  of  this  suit  must 
prevail.  It  unquestionably  lay  upon  the  Plaintiff, 
Mohun  Lall^  one  of  the  Respondents,  to  show  that 
he  had  a  right  to  sue*  The  suit  is  of  a  peculiar 
nature,  because  it  is  one  brought  by  a  person  who, 
even  if  his  own  case  were  true,  might  probably  never 
have  an  interest  in  the  property,  inasmuch  as  ho  can 
have  only  a  contingent  estate  during  the  lifetime  of 
the  Appellant,  Thakoorain  Sahiha,  Such  a  suit  is 
permitted  simply  on  the  ground  of  the  necessity  that 
the  contingent  reversioner  may  be  under  of  protect- 
ing his  contingent  interest.  It  is,  therefore,  essential 
to  see  that  he  has  such  an  estate  as  entitles  him  to 
come  in  in  that  way, — in  other  words,  that  he  holds 
the  character  which  he  professes  to  hold. 

Now,  the  admissions  which  have  been  properly  and 
candidly  made  at  the  Bar,  have  reduced  the  question 
to  a  very  narrow  compass.  As  the  suit  was  originally 
launched,  and  upon  the  face  of  the  plaint,  there  was 
some  uncertainty  as  to  the  mode  in  which  the  parties 
sought  to  establish  their  title.  There  was  apparently 
some  confusion  in  the  mind  of  the  Pleader  whether 
^  Koor  Inderjeet  Sing  or  his  father  was  what  we  call 
the  propositus^  and  whether  it  was  not  sufficient  to 
deduce  a  title  to  inherit  from  the  father.  Before  the 
case  reached  the  Sudder  Court  that  confusion  had 
been   dispelled,    and  the  Judges  of  that  Court  (as 
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tippears  by  their  judgment)  considered  the  case  on  the       ^^ll^- 
assumption  that   Koor  Inderjeet  Sing  was,  as  he  no  Thakoorain 
doubt  was,  the  propositus^  and  that  the   Respondent,  ^^ 

Mohun  Lall,  had  to  show  that  he  was  in  the  line  of  MohunLall 
heirs  to  him. 

The  admission,  however,  which  Mr.  Piffard  made 
at  the  Bar  to  day,  implies  that  the  learned  Judges  of 
that  Court  decided  in  favour  of  that  Respondent  upon 
a  ground  which  is  no  longer  tenable.  They  treated 
him  as  having  an  interest,  on  the  ground  that,  being 
a  Sister's  son>  he  comes  within  the  category  of  the 
cognates  or  Bandhoos,  That  view  is  now  abandoned, 
and,  therefore,  the  question  is  narrowed  to  that  raised 
by  the  very  ingenious  argument  of  Mr.  Piffard^  namely, 
whether,  upon  the  true  construction  of  the  Mitacshara^ 
the  Sister's  son  does  not  come  in  as  one  of  the  earlier 
class  of  heirs  known  as  Sapindas  ? 

We  think' that  if  this  question  were  res  integra^  and 
to  be  determined  on  a  construction  of  the  Mitacshara 
alone,  there  would  be  considerable  difficulty  in  coming 
to  the  conclusion  to  which  Mr.  Piffard  would  bring 
us.  There  is,  no  doubt,  some  foundation  for  the  in- 
genious arguments  which  he  has  addressed  to  us. 
It  is,  perhaps,  a  startling  anomal)^,  that  whilst  among 
the  cggnates  the  Aunt's  sons  are  included,  the  Sister's 
sons  should  be  altogether  excluded  from  the  inheri- 
tance ;  and  there  is  also  something  plausible  in  the 
argument  which  he  has  founded  upon  the  fourth 
article  of  the  fifth  section,  which  says  that  "  on  failure 
of  the  Father's  descendants  the  heirs  are  successively 
the  paternal  Grandmother,  the  paternal  Grandfather, 
the  uncles  and  their  sons."  The  difficulty,  however, 
that  occurs  on  the  words  "  on  failure  of  the  Father's 
descendants  "  is  really  not  insuperable,  because  they 
may  well  be  taken  to  import  the  failure  of  the  Father's 

VOL.  XI.  Y  1 
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i«G7.        descendants,  who,  according  to  the  rules  expressed  in 

Thakoorain  that  Treatise,  are  capable  of  inheriting.     Indeed,  un- 

Sahiba.      i^gg  gQ  qualified,  they  would  give  by  implication  a 

MohvnLall  right  to  inherit  not  only  to  Sister's  sons,  but  to  Sisters 

who,  ez  concessis^  are  excluded  from  the  inheritanoe. 

Mr.    Piffard*8   argument  hady  in    truth,  a  sort  of 

double  aspect.     At  first  be  dwelt  a  good  deal  upon 

the  authority  of  the  author  of  the  Treatise  cabled  the 

Vyavahara-Mayucha ;    but  afterwards  he    fell    back 

upon  the  authority  of  Balambkaila  and  Nanda  Pan- 

dtta.     The  two  authorities  are  not  consistent.     We 

may  at  once  dismiss   that  of  the  Vyavahara  Jlityuchn 

by  saying  that  that  Treatise,  though  received  in  the 

Bombay  Presidency,  appears  to  be  of  no  authority  io 

the  Districts  the  law  of  which  has  now  to  be  applied^ 

It  is  further  to  be  observed  that,  if  received,  it  would 

not  support  the  contention  of  Mr.  Pifurdy  because  it 

gives  the  right  of  heirship  to  the  Sister  herself,  and 

Bot  merely  to  the  Sister's  son,  and  puts  the  Sister  after 

the  paternal  GrandiUfother  and  between  the  paternal 

Grandmother  and  the  paternal  Grandfather. 

The  other  argument,  that  on  which  Mr;  PiJurJ 
finally  rested  his  case,  is  shortly  thisl  The  seventh 
article  of  the  fourth  section  of  the  second  chapter  ol 
the  Mitacshara  says : — ^'  On  failure  of  Brothers  alsoy 
their  Sons  share  the  heritage  in  the  order  of  the 
respective  Fathers."  Two  ancient  Commentators, 
Balanibhatta  and  Nanda  Pandita.  held  that  the 
words  "  their  sons  share  the  heritage "  are  to  be 
eonstrued  so  as  to  include  the  Daughters  as  well  as 
the  sons  of  Brothers  and  the  Sons  and  Daughters  oi 
sisters ;  and  Mr.  Piffard  would  have  us  adopt  this  con- 
struction. But  the  paragraph  clearly  implies  that  the 
parent,  if  in  existence,  is  to  take  the  succession.  And 
accordingly  the  two  Ilindoo  Commentators  (see  the 
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note  on  paragraph  7,  soc.  4),  would  include  Sisters  in        i^^^"- 
the  term  "  Brothers,"  and  give  them  a  place  in  the  Thakooratn 
line  of  succession.     But  Mr.   Viffard  is  constrained       Sahib  a 
to  admit  that  Sisters  are  excluded.     In  fact,  it  would  MohunLvll 
not  suit  his*  Client's  case  to  admit  them. 

On  the  other  hand,  if  "  Brothers"  are  to  he  taken 
simply  as  *^  Brothers,"  and  ^*  their  Sons  "  as  Brother's 
t3ons,  the  text  of  the  Mitacshara  is  perfectly  clear; 
and  the  first  clause  of  the  fifth  section  shows  that  ou 
the  failure  of  Brother's  sons,  Gentiles  share  the  estate, 
the  paternal  Grandmother  being  the  first  person  of 
that  class  of  heirs  who  take  the  estate.  Again,  were 
the  arguments  in  farour  of  the  construction  which 
Mr.  Piffard  would  put  upon  the  Mitacshara  far 
stronger  than  they  really  are,  their  Lordships  would 
nevertheless  have  an  insuperable  objection,  by  a  dc- 
(jision  founded  on  a  new  construction  of  the  words  of 
that  Treatise,  to  run  counter  to  that  which  appears 
to  them  to  be  the  current  of  modern  authority.  To 
alter  the  law  of  succession  as  established  by  a  uniform 
course  of  decisions,  or  even  by  the  dicta  of  received 
Treatises,  by  some  novel  interpretations  of  the  vague 
and  often  conflicting  texts  of  the  Iliudoo  Common- 
tators,  would  be  most  dangerous,  inasmuch  as  it 
would  unsettle  existing  titles. 

Of  what  may  be  called  the  modern  authorities, 
we  have,  first,  the  decision  of  the  Sadder  Dcivanny 
Adawlut  at  Calcutta  in  1801.  Rajchunder  Naraen 
Chowdry  Y.  Goculchund  Goh  (1  Ben.  8iid.  Dew.  Adw. 
Rep.  43.)  It  is  impossible  to  read  that  case  without 
seeing  that  the  point  was  clearly  raised  before  the 
Court,  which  at  that  time  consisted  of  Judges  who 
were  considerable  authorities  on  Hindoo  law.  That 
decision  has  received  the  high  sanction  of  Sir  Wit* 
Ham   Macnaffhtcn,    **  Hindu    Law,"    Yol.  I.    p.    28 ; 
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J35!:^^     it  is  also  cited    by    Sir    Thomas    Strange^    **  Hindu 
Thakoorain  Law,"  Vol.  I.  p.  147,  and  it  has  ever  since  been  consi- 
\^  dered  to  be  a  correct  exposition  of  the  law.     Ifor  can 

MohtjnLall  it  i)e  said,  as  was  suggested  by  Mr.  Pifard,  that  all  the 
subsequent  authorities  rest  upon  this  decision,  which 
he  attributed  in  part  to  the  inability  of  English  Judges 
fully  to  appreciate  and  apply  the  terms  of  the  Hindoo 
Treatises.  For  at  page  84  of  the  second  volume  o  f 
Macnaghten^s  Principles  and  Preeedents  of  "  Hindu 
Law,"  we  have  the  Dyimsta^  or  opinion  of  the  Pundit 
of  the  Dacca  Court  of  appeal  purporting  to  interpret 
the  text  of  Yajnynawalcya^  and  making  no  reference 
whatever  to  this  decision  of  the  Sudder  Court.  He 
there  puts  Sisters'  sons  out  of  the  category  in  which 
Mr.  Piffard  would  include  them ;  although,  erro- 
neously perhaps,  he  puts  them  among  the  Bandhoo^j 
or  distant  kindred.  Again,  from  the  MS.  case  cited 
at  the  Bar  {ante,  p.  393),  we  find  that  the  Agra 
Court,  overruling  its  decision  in  this  case,  has  recently 
held  that  the  Sister's  son  is  not  in  the  line  of  heirs 
at  all ;  that  the  same  point  has  been  decided  at 
Madras^  and  was  recently  decided  in  the  High  Court 
of  Bengal.  It  had  previously  been  decided  in  the 
case  which  is  set  fourth  in  the  record.  Against  all 
these  concurrent  authorities  we  have  nothing  to  set 
but  the  decision  now  under  review,  which  it  is 
admitted  at  the  Bar  cannot  rest  upon  the  ground 
on  which  the  Judges  put  it. 

Their  Lordships  are,  therefore,  of  opinion  that 
they  must  humbly  recommend  Her  Majesty  to  re- 
verse the  decrees  under  appeal,  and  to  declare  that 
the  suit  ought  to  have  been  and  be  dismissed  with 
costs.  The  Eespondent,  Mohan  Lall^  must  also  pay 
tho  costs  of  this  appeal. 
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Greedharee  Dosh 


AND 


NUNDOKISSORE    DoSS,    MoHUNT 


-  Apitcllant^ 

-  Resjyondcnt* 


On  appeal  from  the  High  Court  of  Judicature  at 
Fort   William^  in  Denr/al. 


Th] 


[E  question  in  this  appeal  related  to  the  claim 
of  the  Appellant  to  succeed  to  the  office  of  Mohunt^ 
the  Superior  of  the  Akra  of  an  endowed  religious 
monastic  institution  of  professed  ascetics,  situate  at 
Bajgunge    in    the    District   of    Burdivan^    and   other 


nth  &  19th 
July,  1867. 


G.  jD.,  th<y 
roigning  Mo- 
hunt  of  the 
JSMt  OT  Akra 
(a  religious 
endowed  in- 
*  Present : — Members  of  tlio  Judieml  Committee—  The  Eight   stitution  in 
Hon.  Lord  Romily,  the  Eight  Hon.  Sir  James  William  Colvile,    ^adtHv^ill 
the  Eight  Hon.  Sir  Edward  Vaiighan  AVilliams,  and  the  Eight   appointing  !,.[ 
Hon.  Sir  Eichard  Torin  Kiudersley.  one  of  his 

Assessor : — The  Eight  Hon.  Sir  Lawrence  Peel.  succeed  hiui 

as  Mohiuit, 
and  to  tak«  possession  of  the  real  and  personal  estate  belonging  to  tho 
Akra^  with  a  reseiTation  that,  when  Z».  should  find  himself  incapable  of 
fulfilling  the  duties  of  the  office  he  should  appoint  one  (?.,  who  was 
specially  designated  by  him,  in  L.'s  place  as  Mohuid, 

L,  was  installed  as  Miyhuni^  and  took  possession  of  tho  Guddce  (or 
Throne)  and  estates  attached  to  the  Akra  ;  and  was  subsequently  recog- 
nized and  confirmed  as  Superior  by  tho  Assembly  of  Mohunts.  Z.,  by 
his  Will,  nominated  N.y  his  successor,  to  tho  Mohuuiship,  In  a  suit  by 
O.  against  N.  for  a  declaration  of  G'. 'a  reversionary  right  to  tko  Mohunt' 
ship  under  tho  WiU  of  G.  D.,  held  :  — 

i'irst,  that  accorcliug  to  the  true  construction  of  the  Will  of  O,  D., 
there  was  no  absolute  gift  to  Q.  of  tho  reversion  upon  X.'s  death,  or 
incapacity  to  perform  the  duties  of  the  office. 

Secondly,  that  even  in  the  event  of  L.^s  becoming  incapable  to  per- 
foi-m  tho  duties  of  Mohunt^  tho  direction  of  the  Testator,  or  Gi-antor, 
amounted  at  most  to  a  precatoiy  trust,  and  was  not  imperative  upon  L. 
Whether  by  usage  there  wasany  power  in  fhoMohurd  to  impose  such  a 
restriction  on  his  successor,  to  nominate  a  specified  individual,  Qucei-e  9 
Hold,  further,  that  from  the  frame  of  the  suit  tho  riaintilTcoidd  only 
succeed  by  force  of  his  own  title,  and  not  by  the  iiifinnity  or  illegality 
of  tho  Deiendant's  title. 
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18G7. 

Gaebdharbb 
Doss 
•  V. 

NUND-JKIS- 
80UK  [)o.SS, 

Moiiuxr. 


similar  Alcras,  and  to  the  real  and  personal  property 
belonging  to  that  foundation. 

The  Appellant  founded  his  title  to  the  Mohuntship 
and  estates  as  hereditary  heir  of  one  Gopaul  Doss,  a 
former  Mohunt,  his  spiritual  father  or  guide,  as  his 
Shishya  or  favourite  Chclla  (Discipline  or  pupil),  under 
a  verbal  appointment  to  that  office  by  Gopaul  Doss, 
confirmed  by  the  will  of  Gopaul  Doss^  hereinafter 
mentioned,  and  his  alleged  double  Ticca  or  investiture 
with  Ladlee  Doss^  who  succeeded  Gopaul  Doss  as 
JUohuntj  by  the  assembled  Mohunts,  in  conformity 
with  Gopaul  Dosses  nomination.  The  Respondenf, 
who  was  in  possession  and  acting  as  Mohunt,  on  the 
other  hand  set  up  his  right  to  the  Mohuntship  through 
Ladlee  Doss,  the  late  Mohunt,  under  an  appointmeat 
and  Will  by  him  made  in  his  favour,  which  appoint- 
ment was  confirmed  by  his  election  and  investiture 
by  the  assembly  of  Mohants  of  the  above-mentioned 
religious  establishment ;  and  he  denied  the  alleged 
double  Ticcuy  or  the  Appellant's  title  as  reversioner 
under  Gopaul  Dosses  Will. 

In  the  month  of  Ma//^  1857,  Gopaul  Doss^  the 
then  Mohuntj  being  in  ill-health,  and  shortly  before 
his  death,  made  his  Will,  which  was  addressed  : — 
*'  To  the  most  blessed  Ladlee  Doss.^^  After  referring 
to  his  state  of  health  and  the  nature  of  his  office,  the 
Will  contained  the  following  passage  : — "  There  is  no 
one  among  my  Chellas  (Disciples)  so  fit,  wise,  virtuous, 
and  loving  towards  religious  men,  that  I  can  entrust 
him  with  the  performance  of  these  duties  so  as  to 
protect  the  immoveable  and  moveable  properties  and 
perform  the  religious  ceremonies  after  my  death,  conse- 
quently, I  think  it  expedient  and  necessary  to  make 
arrangement  during  my  own  life,  whereby  the  said  wor- 
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sliip  and  the  entertainments  of  the  guests,   ifec,   will        ^^^'*- 
continue  as  they  now  do,  and  whereb)'  the  properties    GnEKimARre 
annexed  thereto  may  be  properly  managed.     As  you  J|^^ 

are  my  Gooroo  brother,   and   specially  since   the  time    N^^J^i^^^is- 
of  my  late    Gooroomohassy  and  my  election    to    tho     Mohont, 
Guddee^  you,  by    your  ability,  wisdom,  and  virtue, 
and  good    conduct,  have    satisfactorily    fulfilled  the 
several  duties  relating  to  the   Alcras  in  your  capacity 
as  Adhicarry  (head)    of    tho    Alcras^    and    you  have 
authority  over  everythiag.     I  have,  therefore,  a  firm 
conviction   that  if  you  are   appointed  Mohunt   in  my 
place,  the  properties  belonging  to  those  several  Akras 
will  bo  properly    managed,    and  the    religious  rites 
which  are  performed  there   will  have  perfect  justice 
in  your  hand.     Therefore,  of  my  own  free  will,  and 
in  a  sound  state  of  mind,   without  any  compulsion 
and  coercion,  I  execute  this  my  last  Will,  whereby  I 
make  the  following  promise  and  arrangement : — If 
the  present  sickness  prove,  which  God  forbid,  fatal  to 
me,  you  will  succeed  me  in  my  absence  in  the  Guddee 
as  the  next  Mohunt^  and  have  your  own  name  entered 
as  proprietor  in  the  records  of  all  those  properties  in 
substitution  of  mine,  and  take  charge  of  all  tho  pro- 
perties both  real  and  personal  belonging  to  the  said 
Akras  J  and  keep  in  safe  custody  the  gold  and  silver 
ornaments,  and  plates,  and  brass  utensils  belonging 
to  the  idols  at  those  Akras^  and  receive  tho  outstand- 
ings duo  to  the  Alcras  J   and   pay  the  debts  due  by 
them,  and  ttus  representing  me  every  way,  you  will 
perform  the  religious  duties  in  the  usual  way.     Of 
my  Chelas  Sreejoot   Greedharee  Doss  is  a  little  intel- 
ligent,  but  he  is  of  immature  age.     If  he  studies  the 
Dharina  Shastra^  religious  Books,  for  a  short  time  he 
may  become  a  fit  person,  therefore  you  shall  keep 
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grekdhareb  Shastra,  and  other  Books  studied  by  Mokuiits.    When 

v^  you  will  find  yourself  incapable  of  fulfilling  the  dntiea 

XuMPoKis-  aforesaid,   you  will  appoint  the  sard   Greedfiaree  in 

60RE  Dors,  , 

MoHUKT.  your  place  as  Mohuht.  You  shall  not  be  able  to  act 
otherwise.  To  this  purport  I  make  my  Will,  and 
after  my  death  any  demand  or  objection  by  any 
person  against  it  will  not  be  admissible  ;  but  if  by 
the  grace  of  God  I  recover  from  illness,  then  this 
Will  shall  cease  to  take  effect,  and  I  shall  continue 
Mohiint  as  I  used  to  do.  To  this  effect  I  execute 
my  last  Will,  dated  Gth  Joidee,  12G4.'' 

Qopaul  Doss  died  on  the  31st  of  the  month  of 
Jejjt^  1264  (corresponding  with  June^  1857),  and 
Ladlee  Doss  ascended  the  Guddee^  or  seat  of  honour, 
and  took  charge  of  the  Alcras  left  by  his  predecessor, 
and  entered  into  possession  of  all  the  property  real 
and  personal  belonging  thereto.  lie  also  obtained 
the  customary  election  or  recognition  and  confirmation 
by  an  assembly  of  Mohunts  of  his  nomination  by  the 
Will  of  Gopaul  Doss  ;  he  also  obtained  from  the  Civil 
Judge  of  the  Zillah  of  East  Burdwan  the  usual 
certificate  of  administrAtion,  under  Act,  No.  XX-  of 
]841. 

On  the  22nd  of  Septemler^  1859,  the  Appellant, 
Grecdltaree  Doss^  filed  his  plaint  against  Ladlee  Doss, 
in  the  Civil  Court  of  the  Principal  Sadder  Ameen  of 
Kast  Burdwan^  claiming  the  cancellation  of  the  cer- 
tificate of  administration  and  of  the  Will  itself,  and 
the  possession  of  the  property  appertaining  to  the 
MohunUhip  and  of  the  office  of  Mohunt^  as  successor, 
alleging,  among  other  things,  that  the  above  Will  of 
Gopaul  DosSy  set  up  by  Ladlee  DosSy  was  spurious. 

The  nature  of  the  suit  and  the  proceedings  which 
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Were  takeipiu  it  sufficiently  appears  from  the  decision        1S67. 
pronounced    by  Mr.    Buc/tlnnd,    the   Judge  of  East  [greedharkb 
Burdwan^oii  the  Gth  of  Atif/ust,  1860,  of  which  the  J^*^ 

following  were  the  material  passages  : —  ^re^^iT ^^" 

**  The  Plaintiff  sues  to  obtain  investiture  and  pos-  Mohunt,' 
session  as  Mohunt  of  the  Mutt  or  AJcra  of  Rajgunge^ 
in  the  town  of  ffunhoan,  with  its  subordinate  Muifs 
land  moveable  and  immoveable  property  and  rights 
and  privileges  belonging  to  it.  the  claim  being  valued 
at  lis.  17,77,031.  0  a.  1  p.  The  Plaintiff's  case  is, 
that  he  is  the  chief  Chella  or  Disciple  of  the  late 
Mohunt  Gopaiil  DosSy  and  that  Gopaitl  Doss  shortly 
before  his  decease  nominated  him  as  his  successor  in 
the  MohuntsJdp ;  but  as  the  Plaintiff  was  then  a 
minor,  the  Defendant,  Ladlee  DosSj  was  verbally 
appointed  by  Gopaul  Doss  as  temporary  Manager  of 
the  Mohuntship  until  the  Plaintiff  should  become 
duly  qualified  to  take  the  office.  The  case  for  the 
Defendant  is,  that  the  late  Gopaul  Doss  made  a  Will, 
by  which  he  nominated  the  Defendant  as  his  suc- 
cessor in  the  Mohuntship  until  he  should  become 
incapable  of  performing  the  duties,  when  the  succes- 
sion would  devolve  on  the  Plaintiff.  Eventually  the 
following  single  issue  was  fixed  for  argument,  namely : 
*  Admitting  the  Will  set  forth  by  the  Defendant  to  be 
genuine,  whether  the  late  Mohunt^  Gopaul  DosSy 
had  power  under  the  Hindoo  law  to  make  the  disposi- 
tion of  the  Mo/^««/5%  in  the  Will?'"  The  Judge 
^^  then  stated  the  most  material  portion  of  the  Will  (awfo, 
p.  406),  and  proceeded  as  follows  : — "  The  above  is  an 
accurate  translation  of  the  terms,  but  not  of  the  mere 
details  of  the  Will,  which  is  admitted  by  the  Plain- 
tiff's Counsel  to  be  genuine,  a  fact  of  which  it  may  be 
observed  that  the  strongest  possible  evidence  has  been 
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given  by  the  Defendant,  whilst  the  Plaintiff's  aver-^ 
greedharke  ments  are  supported  only  by  the  most  palpable  perjury. 
The  Counsel  for  the  Defendant  having,  however^ 
waived  the  advantage  arising  to  him  from  the  failure^ 
of  the  Plaintiff's  case,  it  remains  ta  dispose  of  the 
legal  question  which  was  proposed  for  argument^- 
namely,  wbetli?er'  the  Me  Mohunt  had  power  under  the 
Hindoo  law  to  make  the  disposition  af  the  Mohunt^ 
sfup  which  is  found  in  the  Will."  The  J'udge  then, 
after  referring  to  the  fallawing  authorities  and 
decisions  on  Hindoo  law, —  Da^/a  Erama  Sangraha^ 
pp.  28,  30,  36 ;  the  Dai/a  Bhaga,  Ch.  XL  sec.  6,  par. 
35  ;  the  Vyavastha  Durpuna  of  Shamaebum  Sirear^ 
pp.  297-9^;  GoviniT  DosB  v.  Ramsahoy  Jemadar  {a), 
W.  JL  Macnaghten's  ''  Hindu  Law,"  Vol.  11.  p.  101 ; 
G lines  Gir  v.  Amrao  Gir  (i);  RamnUua  Doss  v. 
Bimmalee  Das  (<?);  Snnihanund  Purhut  v.  Deo 
Sing  Purbut  (d) ;  Narain  Dis  v.  BindrabunDas  (e)y 
proceeded  as  follows^:  "  In  pronouncing  a  decision  on 
the  legal  qaiesbion  before  the  Court,  it  may  be  observed^ 
in  the  first  place,  that  the  sole  original  text  of  Tajnga- 
valkf/a  which  is  discoverable  aa  an  authority  on  the 
point,  refers  clearly  to  a  state  ofi  things  when?  ascetics 
had  no  such  possession  as  lauded  estate  and  gold  and 
silver  vessels  to  bequeath  to  their  successors,  but 
merely  a  hoard  of  mild  rice,  a  gourd,  a  clant,  or 
perhapps  a  few  Books  and  clothes  ;^  but  it  is  equally 
evident  that  this  text  has  been  always  considered  as  a 
leading  authoi*ity  in  directing  the  right  of  snccessioii 
to  a  Chella  or  pupil  in  preference  to-  ottier  parties^ 
and  to  the   Ehas  Chelkt^  ©r  principal  Biscijde  of  the 

(a)*Fulton's  Rep.,  217.  (5)  1  Ben.  Sud.  Dew.  Rep.,  218. 

\e)  1  Ben.  Slid.  Dew.  Rep.,  170.   (^  1  Ben.  Sud.  Dew.  Rep;,  296. 

{$)  2  Ben.  Sud.  Dew,  Rep.,  151.^ 
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^deceased,  in  preference  to  ordinary  Ckellas.     If,  there-        ^^^^' 
fore,  the  Plaintiff,   Grcedharee  Doss^  had  been  of  age  obebdhareb 
and  duly  qualified  to  undertake  the  duties  of  a  Mohunt         ^^ 
at  the  time  of  Gopaul  Dosses  death,  then  there  is  no    g^^B^^ww" 
doubt  that  Gopaul  Doss  would  have  selected  him  as     Moiiunx 
his  successor,  and  had  him  elected  to  the  Guddee  by 
the  assembled  Mohunts.     The  terras  of  Gopaul  Dosses 
Will,  in  which  he  turns  from  Lailee  Doss  to  nominate 
'Greedharee  Doss  as  his  successor,   fully  justify  this 
eonclusion.     There  is  no  precedent  in  the  decisions 
of  the  Sadder  Court  exactly  parallel  to  the  present 
case,  but  it  is  evident  from  the  tenor  of  the  decisions, 
which  are  to  be  found  under  the  head  of  ^  Mohani^ 
that  two  points  have  always  been  regarded  in  deter- 
mining the   rightful  succession  to  a  Mohuntship — first, 
fiomination  by  the  last  incumbent ;  and  second,  ac- 
knowledgment and  confirmation  of  this  nominatioR 
by  an  Assembly  of  Mohunts.     With  regard  to  the 
])ower  of  nomination,  it  may  be  said  that  as  the  right 
of  nomination  is  undeniable,  it  seems  useless  to  dis- 
pute whether  such  nomination  can  only  be  verbal, 
or  whether  it  may  be  committed  to  writing.     The 
present  case  furnishes  an  illustration  of  the  necessity 
ef    taking  the  most  stringent  precaution  to  obtain 
written  contemporaneous  record  of  the  nomination. 
Was  it,  then,  legally  in  the  power  of  Gopaul  Doss  to 
nominate  a  spiritual   brother,    Ladlce  DosSy   as   his 
45uccessor  in  the  absence  of  a  duly  qualified  Chella  ? 
This  ^^uestion  must  be  answered  in  the  affirmative. 
It  was  argued  by  the  Counsel  for  the  Plaintiff  that 
Jjodlee  Doss  had  never  been  duly  qualified  as  Disciple 
to  be  capable  of  being  elected  a  Mohunt ;  but  this 
argument  is  not  based  on  any  evidence,  and  is  contrary 
'  to  the  written  statement  of  Gopaul  DosSy  Ihat  he  had 
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been  his  fellow-disciple  under  the  previous  Mohunt^ 
Poovooshutton  DosSj  and  it  is  contradicted  by  the 
mere  fact  of  his  election  by  the  other  Mohunts.  who 
would  never  have  consented  to  the  appointment  of  a 
person  not  duly  initiated  under  the  ruling  in  the 
case  2  at  page  10  of  Vol.  II.  oiMacnaughten^s  '  Hindu 
Law  ;'  it  is  declared,  that  a  fcUow-disciple  or  spiritual 
brother  can  succeed,  and  this  ruling  appears  to  be 
specially  applicable  to  the  present  case,  where  there 
was  no  heir,  that  is,  Chellx^  immediately  available, 
and  where  Ladlee  Doss^  as  the  spiritual  brother  of 
the  deceased,  attended  him  on  the  point  of  death,  and 
performed  his  excquial  rites.  If,  therefore,  it  was 
legally  open  to  Gopaul  Doss  to  nominate  Ladlee  Doss 
as  his  successor,  it  is  much  more  clear  that  by  the 
usages  of  the  particular  Mohwiiee  of  Rajjunge^ 
Gopaul  Doss  considered  himself  authorized  to  make 
the  nomination,  and  it  was  deemed  by  the  assembled 
Mohunts  that  Ladlee  Doss  should  have  been  nomi- 
nated. It  appears  that  one  Poovooshutton  Doss  was 
Mohunt  of  Rajgunge,  but  this  Poovooshutton  Doss 
becoming  at  one  time  wearied  of  the  Mohuntship^ 
nominated  one  Sookram  Doss  as  his  successor,  and  on 
this  nomination  Sookram  was  elected  Mohunt  in  the 
lifetime  of  Poovooshutton  Doss.  But  Sookratn  died, 
and  Poovooshutton  again  came  forward  and  resumed  the 
Mohuntship.  He  was  opposed  by  one  Gour  Doss^  as 
a  Chella  of  Sookram  Doss,  but  on  a  reference  to  the 
Civil  Court  of  this  district,  Poovooshutton  was  main- 
tained as  Mohunfy  and  this  order  was  upheld  by  the 
Sadder  Court.  It  is,  therefore,  evident  that  in  this 
particular  Mohunt ^e^  the  succession  of  a  CheVa  has 
not  been  invariably  observed,  and,  therefore,  so  far  as 
usage  is  concerned,  there  was  nothing  irregular  in  the 
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nomination  of  Ladlee  Doss  as  the  successor  of   Gopaul       '^^^''*' 
Doss^  or  in  his  election  by  the  assembled  Mohunt — a  obbbdhaweb 
fact  which  is  clearly  establislied  in   evidence.     The         ^.^ 
decision  of  this  Court,  therefore,  is  that,   under  the  Ncjndokts- 
Hindoo  law,  the  late  Mohunt  had  power  to  make  the     Mouunt. 
disposition  of  the  Mohuntship   which  is  found  in  the 
Will,  and  the  suit  of  the  Plaintiff  is,  therefore,  dis- 
missed, with  costs.'^ 

From  this  decision  the  Appellant  appealed  to  tho 
Sadder  Dcwanntj  Adaxvlat^  which  appeal  was  dismissed 
with  costs  on  the  5J2nd  of  Jtxnc^  1863,  at  the  instance 
of  the  Appellant  himself. 

On  the  2 1st  Kartich^  1267,  B.S.  (corresponding 
with  November^  1860),  Ladlee  Doss^  the  then  Mohunt^ 
being  in  ill-health,  made  his  Will,  nominating  the 
Respondent,  Nundokissore  Doss,  to  be  Mohunt^  at  his* 
decease.  This  instrument  stated,  that  Gopaul  Doss  had 
expressed  a  wish  that  he  should  elect  the  Appellant, 
Mohunty  on  becoming  himself  incapacitated  from  per- 
forming tho  duties  of  tho  office,  but  alleged  that, 
from  the  incapacity  and  bad  conduct  of  the  Appellant, 
he  was  unfit  for  the  office  of  Mohunt^  which  he 
accordingly  conferred  on  the  Respondent. 

Ladlee  Doss  died  shortly  afterwards,  and  the  Re- 
spondent presented  a  petition  to  tho  Civil  Judge  of 
East  Burdwan  for  tho  grant  to  him  of  a  certifi- 
cate of  administration,  under  Act,  No.  XXVII.  of 
1860,  which  had  been  substituted  for  Act,  No.  XX. 
of  1841.  In  this  petition  the  Respondent  grounded 
his  application  solely  on  the  Will  of  Ladlee  DosSy  the 
late  Mohunty  whereby  ho  was  appointed  successor  to 
tho  Mohuntshij) ;  but  an  assembly  of  the  Mohunt  of  the 
neighbouring  mutts  having  duly  elected  the  Respon- 
dent Mohunt   in    tho    plu^c    and    according    to    the 


Digitized  by 


Google 


414  CASKS    tK    THR     PRIVT    COUNCIL 

1867.       recommendatioa  of  Ladlee  Doss,  he  presented  to  the 

greedharee   Judge  a  potition  for  leave  to  withdraw  the    former 

^^       one,  on  the  ground  that  Ladlee  Doss  had  no  power  of 

NuNiwKTs-    disposing  of  the  property  of  the  Mutts^   of  which  he 

MoHUNT.     was  Mohunt^  otherwise  than  by  recommending  the 

Uespondent  to  be  elected  by  the  neighbouring  Mohunts 

as  his  successor,  and  that  the  Respondent  had  since 

been  elected  by  the  Mohunts  in  the  place  and  according 

to  the  recomm^^ndation  of  Ladlee  IheSy  and  a  new 

petition  was  accordingly  presented  by  the  Respondent 

as  the  elected  successor  to  Ladlee  Doss^  for  the  grant 

to  him   of  a  certificate  under  Act,  No.  XXVI  I.  of 

1860. 

The  Maharajah  of  Burdwan  filed  objections  to  the 
granting  of  the  certificate,  on  the  ground  that  he  was 
entitled  to  be  summoned  to  and  to  take  the  leading 
part  in  the  election  of  the  Mohunt,  and  that  ho  did 
not  receive  any  notice  of  any  intended  meeting  of 
Mohunts  for  the  purpose  of  electing  a  successor  to 
Ladlee  Dossy  and  did  not  attend  any  such  meeting. 
Certain  Mohunts  also  objected  to  the  grant  of  the 
certificate,  on  the  ground  that  their  concurrence  was 
iiecessary  to  the  validity  of  the  election,  and  that 
they  had  not  concurred  in  it. 

While  the  Respondent's  application  for  the  grant 
of  a  certificate  under  Act,  No.  XXVII.  of  1860  was 
pending,  the  Appellant  presented  to  the  Judge  a 
petition  under  Act,  No.  XIX.  of  1841,  praying  that 
he  might  be  placed  in  possession  of  the  Akras  ia 
question,  with  all  the  property  thereto  belonging,  as 
Mohunt  thereof,  by  the  Will  of  Gopaul  Doss^  and 
for  preliminary  attachment  thereof  pending  inquiry. 
The  Appellant's  petition  was  disposed  of  on  the  21st 
of  November^    18G0,   by  Mr.    Taylor^  who  had  been 
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appointed  Judge  of  Uust  Burdivanj  whose  judginent        ^'^^• 
was  in  the  following  terms  :-*^'*  After  taking  the  de-    grbedharmt 
position  (m   oath  of  the  Petitioner,    Greedharee  DosSy  ^^ 

and  perusal  of  my  predecessor's  decision  in  the  regular  Nondokis- 
suit,  No.  71,  between  that  individual  and  of  the  !ate  Mohuxt. 
Ladlee  Doas^  which  was  derided  against  the  former, 
and  particularly  'the  transaction  of  the  so-called  Will 
oi  Gopaul  Doss  embodied  therein,  the  Court  is  of 
opinion,  that  the  Petitioner  had  no  right  of  succession, 
and,  therefore,  no  right  to  enter  his  petition  under 
consideration,  for  the  following  reasons :  First,  as  the- 
Mohuntship  is  by  Hindoo  law,  and  all  precedents, 
elective,  it  follows  that  no  Mohunt  can  legally  make  a 
"Will  devising  it  to  any  person  after  his  death,  though 
be  apparently  baa  a  right  to  nominate  a  successor, 
whose  fitness  is  thereafter  to  be  taken  into  considera- 
tion by  the  Mohunts  who  may  assemble  to  elect.  This 
point  was  not  taken  into  consideration  by  my  prede- 
cessor in  his  decision  of  suit,  No.  71 ;  and  the  opinion 
thus  expressed  by  the  Court  does  not  contravene  his 
decision  in  any  way.  Secondly,  all  analogies,  Euro^ 
pean  and  Eastern,  show  that  no  head  of  a  Monastic 
or  similar  institution  can  provide  rnany  way  whatever, 
by  recommendation  or  otbenvise,  fur  two  successors, 
as  Gopaul  Doss  evidently  attempted  io  do  in  his  so- 
called  Will ;  and  thirdly,  the  deposition  on  oath  of 
the  Pettioner  show*  that  be  had  not  been  elected  by 
the  Mekunis^  since  the  death  of  Ladlee  Doss,*^  Oa 
these  grounds  the  petition  of  Greedlmree  Doss  wa» 
ye^ected  with  costs. 

The  Judge,  however,  on  this  occasion  feeling  a 
doubt  whether  the  Respondent  had  been  duly  elected, 
and  was  in  rightful  possession  of  the  property  o€ 
the  Mohuntccy  eventually  thought  fit  to  order  suc& 
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1867.        property  to  bo    attached    until    the    day    when  the 

C'REiDHAREE  Rcspondont's  application  under    Act,    No.    XXVII. 

,r^       of   1860  was   to    be   disposed   of.      This   Order  for 

NuN'DoKis-    attachment  was  brought  before  the   Sudder  Dewanny 

MonuKT.    Adaivlut  by  summary  appeal,  and  was  reversed  by  that 

Tribunal  as  having  been  made  without  jurisdiction. 

On  the  ?th  of  May,  1862,  tho  Appellant  in- 
stituted the  suit  in  which  the  decree  now  appealed 
from  was  prqnounced.  The  plaint  was  in  the  fol- 
lowing terms :  ''  Suit  to  set  aside  the  decisions  of 
the  Judge  under  Acts,  Nos.  XXVIL  of  1860,  and 
XIX.  of  1841,  and  according  to  the  Will  of  tha 
6th  Jeyt^  1264,  and  to  tho  immemorial  rules  and 
usages  of  the  Akra  ito  be  put  to  the  Mohuniship 
for  the  worship  of  God,  to  get  possession  of 
the  properties  appertaining  thereto,  and  to  be  up- 
held in  possession  of  those  properties  of  which  I 
am  in  possession,  the  value  being  estimated  at 
Bs.  17,95,533,  and  the  cause  of  action  dating  from 
the  death  of  Ladlee  DosSj  in  the  month  of  Karticky 
1267.  The  particulars  are  these:  My  Gooroodebj 
or  spiritual  guide,  the  late  Gopaul  Dosa^  Mohuntj  in 
the  Guddeeslieen^  or  the  Master  of  tho  Gitddee  of 
the  Akra  of  Rajgunge,  died  on  the  3 1st  Jeyl^  1264, 
Ladlee  Doss^  on  producing  a  Will,  and  alleging  it  ta 
have  been  written  by  my  Gooroodeby  on  the  6th  Jeyt^ 
1264,  opposed  my  getting  possession ;  but  doubts 
arising  as^to  the  genuineness  and  validity  of  the  Will, 
I,  in  order  to  set  aside  the  Will,  instituted  the  suit 
No.  71,  of  1859,  claiming  to  get  possession.  The  late 
Judge,  considering  the  Will  to  be  genuine,  dismissed 
my  claim  on  the  6th  of  August^  1860.  The  words 
of  the  Will  clearly  set  forth  that,  according  to  the 
immemorial  rules  and  usages  of  the  Akra^  and  the 
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intent  of  my  Goeroodeb^  I  am  entitled  to  the  Guddcc 
only  on  account  of  my  youth,  Gooroodeb  appointed  grebdharm 
Ladlee  Doss  to  the  Mohuntship^  as  my  Guardian,  and 
ordered  him  when  he  should  no  longer  be  able  to 
manage  the  duties  to  put  me  on  the  Guddee.  Ladlee 
Doss  had  no  authority  to  act  contrary  to  that  Order. 
Nevertheless,  Ladlee  DosSj  at  the  time  of  his  death, 
instead  of  constituting  me  the  master  of  the  Guddee^ 
appointed  his  alleged  Disciple,  Nundokissore  DosSj 
the  Defendant,  to  the  Mohuntship^  and  by  the  deci- 
sions of  the  Judge  of  the  Zillah^  in  the  suits  under 
Acts,  Nos.  XIX.  of  1841,  and  XXVII.  of  i860, 
his  claim  has  been  admitted,  and  mine  rejected. 
Accordingly,  for  the  above-mentioned  claim  I  file  this 
suit  against  the  Defendant,  the  appeal  whicL  I  have 
preferred  to  the  Sudder  Court  against  the  decision  in 
suit  No.  71  will  only  determine  whether  the  Will  is 
valid  or  not ;  but,  even  if  the  Will  were  valid,  I,  and 
not  the  Defendant,  would,  according  to  its  purpor^^^ 
be  the  Master  of  the  Guddee.  Moreover,  he  has  not 
been  installed  by  the  principal  Mohunts  ;  particularly 
he  is  of  such  a  bad  character  that  (le  is  by  no  means 
fit  to  be  Mohunt  On  these  grounds,  not  waiting  for 
the  decision  of  the  appeal,  and  depending  on  the  Will, 
I  institute  this  suit  for  the  Guddee  vacated  by  my 
Gooroodeb  Maharaj]  and  for  possession  with  wassilat 
of  the  .dispossessed  properties,  movable  and  im- 
movable, belonging  thereto,  and  for  upholding 
possession  of  such  properties,  of  which  I  am  iu 
possession." 

The  Respondent  by  his  answer,  besides  objecting 
on  the  merits  to  the  plaint,  pleaded  in  bar,  among 
other  things,  ^at  the  plaint  had  been  filed  more  than 
a  year  after   the  date  of  tho   Orders,  under  Acts, 
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No9.  XIX.   of  1841,   and  XXVII.  of  1860,  whicli 

grebdharee  was  sought  to  set  aside ;  and  that  it  was  consequently 
barred  by  clause  5,  s.  1,  of  Act,  No.  XIV.  of  1859,  as 
the  suit  had  not  been  instituted  within  one  year  from 
the  date  of  those  Orders.  The  Respondent  further 
pleaded  in  bar  that  the  suit  could  not  be  maintained, 
as  it  was  for  the  same  subject-matter  as  the  suit 
before  mentioned  of  the  Appellant  against  Ladlee 
Doss,  which  was  still  pending. 

Both  parties  then  went  into  evidence.  Witnessess 
were  examined  as  to  the  usage  and  custom  of  the 
Mohunts  appointing  a  successor;  some  of  whom 
deposed  to  the  election  by  the  assembled  Mohunts^ 
and  installation  of  Ladlee  Boss  in  pursuance  of  the 
nomination  of  Gopaul  Doss.  There  was  also  some 
evidence,  of  an  unsatisfactory  character,  of  a  double 
Ticca^  or  mark  of  investiture  of  both  Ladlee  Doss 
and  the  Appellant. 

The  case  came  on  for  hearing  before  Bahoo 
Sreenauth  Biddyabagish  Rot/,  Bahadoor,  the  Prin- 
cipal Sudder  Ameen  of  East  Burdwan,  oa  the 
14th  of  March^  1863,  who  decided  all  the  issues 
in  favour  of  the  Appellant,  and  pronounced  a  decree 
allowing  his  claim,  ordering  that  he  should  recover 
the  office  of  Mohunt  of  the  Akra  of  Uajgungee  and 
its  dependent  Ahras,  as  mentioned  in  the  plaint, 
and  possession  of  the  estates,  as  well  as  costs,  with 
interest,  from  the  Respondent. 

From  this  discision  the  Respondent  appealed  to 
the  High  Court  of  Judicature  at  Bengal,  which 
Court,  consisting  of  the  Chief  Justice,  Sir  Barnes 
Peacock,  and  Mr.  Justice  Levinge,  by  its  decree, 
dated  the  24th  of  June,  1863,  ordered  that  the 
decree  of   the   Principal   Sudder   Ameen  should  be 
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reversed,   and  the  appeal    decreed   with   costs  and       1867. 
interest.     The  material  parts  of  the  judgment  (a)  of  oreedharek 
the  High  Court  were  in  these  terms  : — "  The  Orders         y^ 
of   the   21st   of   December,    1860,    and   the    5th   of   Nund'okis- 

SORE   Doss 

February,  1861,  were  made  more  than  a  year  before  Mohunt/ 
the  commencement  of  the  present  suit,  which  waa 
commenced  on  the  7th  of  May,  1862;  and  one 
question  which  arose  was,  whether  the  PlaintifE's. 
claim,  so  far  as  it  related  to  the  setting  aside  of 
those  two  Orders,  was  barred  by  the  period  of  limi- 
tation fixed  by  cl.  5,  sec.  1,  of  Aot,  No.  XIV.  of  - 
1859.  The  Principal  Sudder  Ameen  decided  that 
the  Plaintiff's  claim  was  not  barred.  We  think  that 
in  that  respect  he  made  a  mistake,  so  far  as  those 
two  Orders  are  concerned ;  but  this  does  not  affect 
the  whole  case,  and  is  not  very  material,  as  the 
question  of  title  may  be  tried  in  this  suit.  The 
Principal  Sudder  Ameen  pronounced  a  decree  that 
the  Plaintiff  should  recover  the  properties  apper- 
taining to  the  Mohunt,  as  mentioned  in  the  plaint,, 
without  taking  any  evidence  as  to  whether  the  pro- 
perties mentioned  in  the  plaint  appertained  or 
belonged  to  the  Mohunfee  or  not.  This  also  was  a 
mistake  on  the  part  of  the  Principal  Sudder  Ameen, 
but  it  is  not  important,  as  the  decree  must  be  re- 
versed. The  Will  of  Gopaul  Doss  is  not  disputed 
in  this  suit,  although  the  effect  of  it  is  not  certainly 
stated  in  the  plaint.  It  was  also  established  by  the 
decree  in  the  former  suit,  from  which  the  Plaintiff's 
appeal  has  been  dismissed  at  his  own  request.  It 
was  objected  in  this  suit  that  the  former  and 
present  suit  were  for  the  same-  cause,  and,  con- 
sequently, that  this  suit  cannot,  according  to  sec.  2, 
{a)  See  case  reported,  I  Marshall's  App.  Cases,  Bengal,  p.  573: 
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Jf^     Act,  No.  VIII.   of  1859,  be  maintained.     But  the 
Gbbedharee   Principal  Sudder  Ameen  decided  that  point  in  fairour 
V,  of  the  Plaintiff.  The  Principal  Sudder  Ameen  treats  the 

«)^E^r)o8^^^  decision  on  Gopaul  Dosses  Will  as  vesting  the  property 
MouuNT.  in  the  Plaintiff,  or  giving  the  Plaintiff  the  right  to  this 
MohunUhip,  The  decision  of  the  Principal  Sudder 
Ameen  is  not  very  clear ;  but  it  says  that  the  Plaintiff 
is  eatitled  under  Gopaul  Dosses  Will,  Ladlee  Boss  not 
having  appointed  a  successor.  Then  it  is  said  that 
Ladlee  Doss  never  made  a  Will  at  all.  We  do  not 
think  that  Ladlee  Dosses  Will  was  ever  in  dispute. 
But  the  Principal  Sudder  Ameen  goes  on  to  says,  that 
the  Will  is  a  spurious  document.  He  says,  that  in 
the  first  petition  NundoJcissore  Doss  relied  on  Ladlee 
Dosses  Will,  and  in  the  second  petition  on  the  alle- 
gation that  he  was  elected  by  several  Mohunfs,  and 
that,  therefore,  the  Will  could  not  be  taken  to  be  a 
genuine  one.  But  the  Judge  established  that  Will  as 
a  genuine  document ;  and  if  the  Principal  Sudder 
Ameen  had  looked  at  the  two  petitions,  he  would 
have  found  that  Nundokissore  DosSy  so  far  from 
abandoning  the  Will,  stated  that  his  right  to  the 
Mohuntship  depended  on  the  nominating  of  Ladlee 
Doss  by  the  Will,  and  the  election  by  the  MokuntSy 
instead  of  relying  on  the  Will  alone.  That  was  no 
ground  for  the  Principal  Sudder  Ameen's  saying, 
that  the  Will  ought  to  be  considered  a  spurious  docu- 
ment. The  first  question  is,  whether  the  Plaintiff  was 
entitled,  under  the  Will  of  Gopaul  Doss^  to  succeed 
io  i\iQ  Mohuntee  upon  the  death  of  Ladlee  Doss  ?^^ 
The  Court  then,  after  referring  at  length  to  the  Will 
of  Gopaul  Doss  (ante^  p.  406),  proceeded  as  follows  : — 
"  We  think  it  is  clear  that,  even  taking  this  as  a  Will, 
Greedharee  Doss  could  not  derive   title  by  virtue  of 
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the  Will  itself.     There  is  no  evidenoe  in  the  suit  to 
show  that  a  Mohunt  who    once  nominates  his  suc- 
cessor, has  a  right  to  give  directions  to  his  successor 
when  his  turn  to  nominate  comes,  as  to  whom   he 
should  nominate,  because  the  object  of  appointing  a 
successor  to  the  Gtiddee  is  to  insure  the  election  of  a 
proper  successor.    Now,every  Mohunt  may  be  assumed 
to  be  a  proper  person  to  judge  who  is  best  qualified 
to  succeed  him  and  to  perform  the  religious  duties  of 
the  Mohuntee ;  whereas  if  any   Mohunt  were  to  have 
the  power  of  saying  who  should  succeed  his  successor, 
he  might  be  allowed  to  go  on  and  say  who  should 
succeed  the  successor  of  that  successor,  without  being 
able  to  judge  whether  the  person  so  nominated  would 
be  properly  qualified  or  not  when  the  time  arrived. 
We  think  that  a  Mohunt  has  no  power  to  give  such  a 
direction.  Numerous  cases  have  been  cited  to  show 
what  is  the  usage ;  but  the  law  to  be  laid  down  by 
this  Court  must  be  as  to  what  is  the  usage  of  each 
Mohuntee.     We  apprehend  that  if  a  parson  endows  a 
College  or  Religious  institution,  the  endower  has  a 
right  to  lay  down  the  rule  of  succession.     But  when 
no  such  rule  has  been  laid  down  it  must  be  proved 
by  evidence  what  is  the  usage,  in  order  to  carry   out 
the  intention  of  the   original   endower.     E,ach  case 
must  be  governed  by  the   usage   of  the  particular 
Mohuntee.      As   to  the    Mohuntee    in   question,  the 
Plaintiff  has  used  the  evidence   of  several  witnessea 
whom  the  Principal    Sudder  Ameen  has   considered 
to  be  respectable,  and  who  say  that  the  Mohunt  must 
first  appoint  his  principal  Disciple,  and,  if  there  be  no 
principal  Disciple,  a  spiritual  Brother  ;  and,  in  the 
absence  of  such  spiritual  Brother,  he  may  appoint  the 
grandson  to  succeed  him  as  Mohunt.      In  the  suit 
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1867.       between  the  Plaintiff  and  Ladlee  Doss^the  predecessor 
greedharek  of  the  present  Defendant  (who  claims  through  him  by 
^^^       virtue  of  aWill),it  was  distinctly  ruled  that,according 
NuNDoKis-   to  the  Hindoo  law,    Gopaul  Doss  has  the  power  to 
Mohunt/   EL^^oint  Ladlee  Doss  as  his   successor.     The  Plaintiff 
appealed  from  that  decision;  and  ho  might  have  con- 
tended that,  according  to   the  Hindoo  law  and  the 
evidence  in  the  case,  Gopaul  Doss  had  no  pawer  to 
appoint  a  successor.     But  the  Plaintiff  has  abandoned 
that  appeal,  and  has,  consequently,  admitted  that  the 
decision  of  the  Judge  upon  that  point  was  a  good  and 
valid  decision.  Therefore,  independently  of   what  is 
found  in  the  evidence  as  it  is  now  before  us  in  this 
suit,  we  find  that  the  Plaintiff  is  bound  by  that  deci- 
sion, and  that  by  the  Plaintiff's  evidence  in  that  suit 
(which  has  not  been  brought  before  us)  it  is  proved 
that   Gopaul  Doss  had  a  right  to  appoint  Ladlee  Dos9 
as  his    successor.     It  appears   that    the  Defendant 
applied  to  the  Judge,  Mr.    Taylor,   for  a  certificate 
under  Act,  No.  XXVII.  of  1860,and  that  Mr.  Taylory 
on  the  Defendant's  second  petition  (not  upon  the  first 
petition,  because  it  was  withdrawn  because  it  had 
not  been  drawn  up  correctly)  declared  in  favour  of 
the  Defendant's  rights.     It  may  be  said   that  that 
declaration  would  be  no  evidence  against  the  Plaintiff, 
inasmuch  as  the  Plaintiff  was  not  then  one  of  the 
Objectors.     But  it  is  neoessary  for  us  to  look  at  that 
Order,  when  we  are  asked  by  the  Plaintiff  in  this  suit 
to  set  it  aside.     We   think  that  without  deciding 
whether  Mr.    Taylor^s    decision     was    founded    on 
correct  facts,  he  has  apparently  treated  the  case  as 
one  of  election.     It  is  now  contended  by.  the  learned 
Counsel  for  the  Plaintiff,  that  this  is  not  a  case  of 
election,    but  that  it  is  the  case  of  an  hereditary 


Digitized  by 


Google    j      J 


ON   APPEAJi    FROM   THE    EAST   INDIES. 


423 


Mohuntee.  But  still,  whether  put  upon  the  ground 
of  election  or  not,  we  think  that  Mr.  Taylor  came  to 
a  right  conclusion  when  he  passed  an  Order  in  favour 
of  the  Defendant.  The  Judge  was  also  right  when 
he  refused,  upon  the  application  of  the  Plaintiff,  to 
appoint  a  Receiver  under  the  Official  Trustee's  Act. 
If  the  case  depended  on  election,  the  Plaintiff  must 
establish  that  he  was  elected.  Therefore,  even  if  the 
Defendant's  election  was  a  bad  one,  that  does  not 
entitle  the  Plaintiff  to  come  in  and  ask  to  be  put  in 
possession  of  these  large  estates,  without  first  proving 
that  he  was  duly  elected.  We  do  not  see  that  it  has 
been  made  out  in  any  way  that  there  had  been  an 
irregular  election.  We  think  that  the  evidence  in 
this  case  shows  that  a  Mohunt  has  the  power  to 
appoint  his  successor  from  among  his  Disciples  or 
spiritual  brethren  ;  that  in  this  case  Gopaul  Doss  did 
appoint  Ladlee  Doss  as  his  successor  ;  that  he  had  no 
power,  according  to  the  usage  of  this  Mohuntee^  to  give 
any  directions  to  Ladlee  Doss  as  to  whom  he  should 
appoint  as  his  successor  ;  that,  consequently,  this  part 
of  Gopaul  Dosses  Will  is  not  binding  on  Ladlee  Doss  ; 
that  Ladlee  was  duly  installed  in  the  Guddee  by  the 
other  Mohunts ;  that  the  Mohuntee  became  vested  in 
him,  and  he  became  Mohunt  of  that  Mohuntee  ;  that 
he,  whilst  Mohunt^  having  fallen  sick,  and  wishing  to 
appoint  his  successor,  had  the  full  power  to  appoint  his 
own  successor  without  reference  to  that  instruction  of 
Gopaul  Doss  ;'  that,  even  if  Ladlee  Doss  was  bound  to 
follow  that  instruction,  he  was  not  bound  to  appoint 
Greedharee  Doss  as  his  successor  unless  he  considered 
him  competent ;  and  that  Ladlee  Doss  did  not  con- 
sider Greedharee  Doss  competent,  and,  therefore,  in- 
stead of  appointing  him,  appointed  the  Defendant  his 
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1867.  successor.  Uuder  these  ciroumstrnces  it  appears  1o 
obekdharek  us  that  Ladlee  Dosses  appointment  of  the  Defendailt 
did  vest  the  estate  in  the  Defendant,  and  that  the 
Plaintiff  is  not  entitled  to  recover*  But  even  if  the 
estate  was  not  properly  vested  in  the  Defendant,  the 
Plaintiff  had  no  right  in  this  suit  to  divest  the  Defen* 
dant  of  the  possession  without  establishing  his  own 
title,  which  he  has  not  done.  We,  therefore,  think 
that  the  decision  of  the  Principal  Sudder  Ameen 
must  be  reversed  and  this  appeal  decreed^  with  costs 
and  interest." 

Against  this  decision  of  the  High  Court  the 
present  appeal  was  brought. 

Sir    R.    Palmer^  Q.C.,  and  Mr.  Leith^  for  the 
Appellant. 

First,  by  right  of  representation,  as  well  as  by  the 
Will  and  the  verbal  appointment  by  Gopaul  Do89j 
the  Appellant  was  entitled  to  succeed  to  the  office  of 
Mohunt  and  the  estates  attached  thereto.  The  Ap- 
pellant, as  Shishya^  favourite  Chella^  having  been  so 
designated  and  nominated  by  him  in  his  lifetime  to  the 
MohunUhip  of  the  Akra  at  Rajgunge^  became  entitled 
by  hereditary  right  to  succeed  as  soon  as  he  attained 
mature  age.  The  Will  produced  and  acted  on  by 
Ladlee  Do88^  as  the  Will  of  Gopaul  DosSj  affirmed 
the  Appellant's  right  to  the  Mohunhhip  in  succes- 
sion to  Gopaul  DosSj  notwithstanding  such  Will 
purported  to  appoint  Ladlee  Doss  to  •  act  interme- 
diately, which,  if  it  meant  anything,  meant  only  until 
the  Appellant  should  attain  mature  age.  The  office 
is  a  charitable  trust  descendible  to  a  successor  properly 
designated  :  The  Daga-bhaga^  Ch.  XI.  sec.  6,  par.  36  ; 
Day  a  Kram  Sangraha^  pp.  28,-  35,  36;    Vyavastha 
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l)urpuna    of  Shamachurn    Sircar,    p.   297 ;     W.    H.       i^^"- 
MacnaghlerCs  "Hindu  Law,"  Vol.   II.  p.   101;  and, 


in  common  with  other  religious  establishments  in 
Bengal,  the  superintendence  is,  by  usage  and  custom, 
on  the  death  of  the  Mohunt,  elective  by  the  neigh- 
bouring Mohunts :  Strangers  "  Hindu  Law,"  Vol.  I., 
p.  151,  £2nd  Edit.]  ;  and  the  appointment  by  the  prin- 
cipal of  a  successor  is  good  by  the  Hindoo  law  and 
usage :  Gunes  Gir  v.  Amrao  Gir  {a) ;  Ramrutun 
Das  V.  Bunmalez  Das  (b);  Gun/ca  Das  v.  Tiluk 
Das  (c) ;  Narain  Doss  v.  Bindrahnn  Doss  (d) ; 
Dhunsing  Gir  v.  Mga  Gir  {e) ;  Mohunt  Rama 
Nooj  Doss  V.  Mohunt  Dchruj  Doss  (/) ;  Govind 
Doss  V.  Ra?nsahog  Jemadar  (g).  If  the  Will  is  to 
be  considered  and  treated  as  a  legal  and  binding 
instrument,  giving  a  preferential  right  to  the 
Mohuntship  to  Ladlee  Doss,  yet  such  appointment 
having  been  coupled  with  a  special  condition  and 
imperative  direction,  to  the  effect,  that'  when  Ladlee 
Doss  should  feel  himself  incapable  of  fulfilling  the 
duties  of  the  Mohuntship  he  should  appoint  the 
Appellant.  [Sir  Lawrence  Pj£EL  :  Does  it  amount  to 
more  than  a  precatory  trust  ?]  It  may  be  so,  but 
Ladlee  Doss  was  bound,  on  accepting  such  appoint- 
ment, to  carry  out  and  give  effect  to  the  direction,and 
ought,  therefore,  to  have  appointed  the  Appellant  to 
the  Mohuntship,  and^ot  the  Respondent.  The  ground 
alleged  by  Ladlee  Doss  for  refusing  to  carry  out  the 
Testator's  intentions  was  without  foundation.  The 
hereditary  right  of  the  Appellant  to  succeed  to  the 

(a)  1  Ben.'Sud.  Dow.  Rep.,  218.  (b)  1  Ben.  Sud.  Dew.  Rep.,  170. 
[c)  Ih.,  309.  {(l)  2  Ben.  Sud.  Dew.  Rep.,  151. 

[e)  'I  Ben.  Sud.  Dew.  Rep.,  153.     (/)  6  Sud.  Dew.  Rep.,  262. 
(})  1  Fulton,  217. 
YOL.  II.  B  2 
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Mofiunfsliip^  after  the  intermediate  ten^porary  Hfo- 
huntshijy  of  Ladlee  Doas,  was  admitted  by  the- 
BespoDdent,  The  evidence  shows  tliat  the  Appellant 
received  joint  Ticca^  and  joint  mrestiture  amd  instal- 
lation, and  stibsequent  election  by  the  asaembledf 
Mohunts ;  having,,  therefore,  survived  Ludlee  DosSf 
and  arrived  at  mature  ago^  he  onght  to  have  been 
declared  by  the  decree  o{  the  Bigh  CeBrt  the  Mohiint 
of  the  Ahra. 

Secondly,  tfte  Appellant  Being  the  spiritual  heir  of 
Gopaul  D088  and  a  member  of  the  Akra,  and  one  of 
the  joint  heirs  of  the  who4e  property,  liacf  a  sutficient 
interest  to  support  the  present  suit,  Ben.  Reg.  XIX. 
©f  18l0j  sec.  f5.  The  Mohunfj  or  head,  is  only  ar 
Trustee  for  the  whole  body  of  %h&  members  of  the 
Akra.  The  Hespondent  cannot  be  entitteil  to  ther 
Mo/iuntship  under  the  appointment  contained  in  the 
Will  of  Ladlee  DosSy  because  that  appointment  is  ait 
best  only  temporary.  His  subsequent  election  at  a« 
assembly  not  duly  convened,  and  receiving  Ticca  from 
inferior  MohuntSj  was  wholly  irregular  and  illegal,  andy 
therefore,  void.  He  has  failed  to  prove  bis  nomina- 
iion  by  Ladlee  Doss  in  his  lifetime  as  his  siKcessor^ 
or  that  by  the  cubtom  and  usage^  or  the  ru-les  of  the- 
AJcra  at  Rajgungc^  a  Mohnni  had  th«  power  off 
appointing  a  successor  by  will  to  take  effect  after 
his  death. 

Mr.  JameSy  Q.  C,  and  Mr.  Macpherson^  for  ther 
Respondent,  were  not  called  00. 

Judgment  tras-  delivered,  as  follows,  by     • 

The  Right  Hon.  Lord  Romilly  : — 
Their  Lordships  do  not  think  it  necessary   ta  hear 
Coiwisel  on  behalf  of  the  Respondent  in  thi^  case. 
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They  have  come  to  the  conclusion  that  the  decision        1867. 
of  the   High  Court  of  Judicature  is   proper  to   be  CREnnHAUEB 
affirmed  by  Iler  Majesty.     It  is  an  appeal  from  the         ^^ 
jUiffh  Court,  which  reversed  a  decree  of  the  Prin-   NuxnoKis- 
<}ipal  Sadler  Ameen  of  Zillah  East  Burdwany  which     Mouunt, 
was   in   favour    of    the    Appellant;    and    the    only 
facts  in   the  case   to  which   their  Lordships  think  it 
necessary  to  refer  are  those  which  I  am  about  very 
shortly  to  states 

It  appears  that  Gapaul  Dosa  T\*ns  the  Mohunt  of  the 
Akra^  a  religions  institution  wealthily  endowed,  at 
llajgnngCy  in  tlie  ZiUah  of  Biirdwuru  In  the  year 
l857,being  afflicted  with  illness,  ^nd  expecting  shortly 
Jiis  dissolution,  he  n>adc  his  Will,  It  is  addressed  to 
Ladlee  Dt>s8.  In  it  ho  refors  to  the  illness  he  was 
labouring  under^  and,  after  referring  to  the  Akra  of 
Rajgunge  and  the  subordinate  Alcras^  he  says : — 
£Ilis  Lordsliip  read  the  extract  from  the  Will, 
<uile^  pp.  4€6-7.] 

In  this  case  two  questions  arise,  one  on  the  con- 
struction of  this  Will,  and  another  independently  of 
the  Will  itself.  Tl>e  question  on  the  construction  of 
the  Will  is,  whether  there  is  an  absolute  gift  of  the 
Mohuntship  to  the  Appellant,  Grecdharee  Doss^  as  soon 
as  he  becomes  competent  to  perform  the  duties,  or 
whether  the  gift  of  the  Mohuntship  is  in  reversion 
After  the  incapacity  of  Ladlee  Boss.  The  question^ 
independent  of  the  Will,  is  whether,  if  there  be  such 
a  gift  contained  in  the  Will,  there  exists  such  am 
authority  within  the  power  of  a  Mohunt  as  to  enable 
liim  to  make  such  a  gift. 

Their  Lordships  are  of  opinion,  that  the  points 
which  dej)end  on  the  contents  of  the  Will  itself  mu^ 
be    decided    against    the    Appellant   in    the  present 
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1867.  i^it.  Tliey  think,  in  tho  true  coastructioa  af  the 
gbbedharee  Will,  that  it  does  not  give  the  Appellant  an  absolute^ 
,.  positive,  unqualified  right  at  any  time  to  the  \lohunt- 
NuNDoKis-  s/i{p^  even  on  the  incapacity  of  Ladlee  Doss  to  perforra 
MoHusT^*  *^®  duties  of  MohunL  They  think,  until  Ladhe  Doss^ 
becomes  incapable,  no  trust  or  duty  is  suggested,  and 
that  even  when  Ladlee  Doss  becomes  incapable,  it 
cannot  bo  put  higher  than  Sir  Roundell  Palmer  him- 
self put  it,  viz.  as  a  gift  in  the  nature  of  a  precatory 
trust — that  is,  ane  requesting  Ladlee  Doss  to  perform 
the  wishes  of  the  Testator,  and  to  appoint  the  Appel- 
lant his  successor,  provided  he  found  that  the  inca- 
pacity which  then  existed  in  the  Appellant  (who  was 
not  then  of  sufficient  age  to  be  appointed  Mohunty 
should  cease  to  exist  at  the  time  when  Ladlee  Boss 
was  unable  to  perform  those  duties. 

Ik  is,  therefore,  clearly  unnecessary  for  their  Lord- 
ships to  consider  the  second  question,  whether,  in 
point  of  law,  a  grant  of  Mohuntship  can  be  mado 
by  any  holder  of  the  Office  with  the  superadded 
obligation  imposing  on  the  Grantee  the  necessity  of 
following  the  wishes  of  the  Grantor  as  to  the  person 
whom  he  is  to  appoint  to  bo  his  successor  in  that 
Office. 

It  is  to  be  observed  that  the  only  law  as  to  these 
Mohunts  and  their  offices,  functions,  and  duties,  is  to 
be  found  in  custom  and  practice,  which  is  to  be 
proved  by  testimony ;  and  ne  evidence  has  been 
adduced  before  their  Lordships  to  show  that  any 
appointment  has  ever  been  made  in  reversion  on  any 
former  ofcasion. 

The  only  question,  therefore,  which  their  Lord- 
ships have  to  consider  on  the  present  occasion  is, 
whether  in  this  state  of  circumstances,   iu  the  events 
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\rhich  have  subsequently  occurred,  the  Appellant 
has  obtained  any  right  which  can  entitle  him 
to  be  placed  in  that  particular  situation  on  the 
decease  of  Ladlee  DosSy  in  the  absence  of  any  com- 
pliance by  him  with  the  wishes  of  his  Testator  or 
Grantor. 

The  facts  are  these  :  Gopaul  DosSj  after  executing 
his  Will,  died  in  June^  1857,  and  thereupon  Ladlee 
Doss  was  installed  or  invested  as  Mohan t ;  and  it  is 
to  be  observed  that  the  other  Mohunts  placed  the 
same  construction  upon  the  Will  that  their  Lordships 
have  placed  by  electing  him.  Accordingly,  as  the 
Maharajah  (who,  as  chief  Benefactor  and  Patron,) 
had  invested  him  with  the  full  Mohuntshipy  they 
gave  him  the  Ticca^  or  mai'k  of  investiture.  They 
did  not  merely  appoint  Ladlee  Doss^  Adhicarrf/j  or 
AgentJ  which,  according  to  the  contention  of  Sir 
Roundell  Palmer  and  Mr.  Leith^  was  the  extent  of 
the  Maharajah-8  authority.  It  is  plain  that  the 
other  Mohunts  considered  him  to  be  entitled  to 
have  the  full  Mohuntship^  and  he  was- fully  invested 
with  the  Tieca  accordingly. 

Mr.  Leith  has  called  their  Lordships'  attention  to 
some  evidence  which  was  intended  to  show  that  there 
was  a  double  Ticca.  What  the  nature  of  that  double 
Ticca  was  does  not  very  clearly  appear.  This  seems 
to  be  clear,  from  all  the  evidence  in  this  case,  as  far 
as  it  has  been  brought  under  their  Lordships'  atten- 
tion,— that  there  cannot  be  two  existing  Mohunts; 
that  the  office  cannot  be  held  jointly;  and  that, 
therefore,  if  there  was  a  double  Ticca  at  all,  it  must 
have  been  a  Ticca  of  the  office  in  reversion  after 
the  existence  of  the  incapacity  of  Ladlee  Doss  to 
perform   the   duties.     But   the   evidence   upon   that 
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1867.        point,  and  the  law  adduced  upon  the  subject  before 
Gbkedhaiucb   their  Lordships,  fail  entirely   to  Siitisfy   their  minds 
^,  that    any  fiuch  species    of   investiture    was    accord- 

NuNDoKis-    ijjflr  to    the  rules  and  customs  of  these  Molmnts.  or 
MoiioNT.     that  any   such  MohunUhip   can    be    given  in  rever- 
sion. 

They  therefore  consider  that  Ladke  Doss  was 
invested  as  the  Mohunt  of  the  Akra, 

This  was  the  vi»w  also  taken  in  the  Court  in  Indifi 
when  the  suit  was  institutefl  in  September^  1859,  by 
the  Appellant  against  L^idUe  Doss^  insisting  that  he 
was  entitled  to  be  appointed  on  the  ground  that  he 
w&s  then  capable,  and  tliat  his  right  arose  as  soon  as 
he  was  so.  He  appealed  from  that  decision,  and  the 
decision  was  affirmed. 

Mr.  Lei  til. — Tie  withdrew  his  appeal. 

The  Masi'KR  of  the  Rolls. — Yes,  he  withdrew  the 
appeal,  but  not  till  after  the  death  of   Ladlee  Doss. 

Ladlee  Doss  died  on  the  6th  of  November^  1860, 
and  upon  his  death  Nundokissore  Doss  received  the 
Ticca. 

Their  Lordships  are  of  opinion,  that  it  is  not 
necessary  for  them — nay,  more,  that  it  is  very  un- 
desirable for  them — to  go  into  the  question  of 
whether  the  Respondent  was  duly  appointed  Mohunt 
or  not.  They  are  of  opinion,  that  that  is  not  the 
question  which  they  have  to  determine ;  because,  for 
the  present  Appellant  to  succeed  in  this  case,  he 
must  succeed  by  force  of  his  own  title,  and  not  by  the 
infirmity  of  the  Respondent's  title. 

Mr.  Leith  suggested  that  the  Mohunt^  or  any 
person  connected  with  the  establishment  of  the  Akra^ 
would  have  a  right  to  contest  the  aopointmont  of  the 
Respondent   as   Mohunt^  and  he   insists   that   it    has 
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become  necessary  that  that  quest ian  should  be  deter- 
mined. If  that  be  so,  their  Lordships  are  of  opinion, 
that  it  must  be  raised  in  a  suit  properly  framed  for 
that  purpose.  Without  expressing  any  opinion  upon 
the  point  itself^  they  are  of  apinian,  that  this  is  not  a 
suit  properly  framed  for  that  purpose. 

Their  Lordships  observe  also  that  the  tf  udges  of 
the  Court  of  appeal,  the  High  Court  of  Judicature, 
make  nse  of  these  expressions,  irhich  are  strongly 
confirmatory  of  this  view  of  the  case :  "  We  can 
understand,"  they  say^  "  a  suit  being  brought  to  set 
aside  the  election  of  the  Defendant,  and  to  order 
the  Mohunts  to  make  a  new  election  \  but  this  wa» 
not  a  suit  to  set  aside  the  election,  but  to  put  the 
iflaintiff  in  possession  of  the  whole  estate.  So  it  was 
in  the  case  cited,  Gunffa  Doss  v.  Tiluk  Doss  (a).  It 
was  a  suit  to  recover  the  office  of  Mohunty  together 
with  the  lands  attached  to  it.  Supposing  we  thought 
the  election  of  the  present  Defendant  an  improper 
one,  what  authority  have  we  to  direct  a  new  elec- 
tion r  (b) 

This  is  the  view  which  their  Lordships  took  of  the 
case  below,  and  their  Lordships  here  have  only  had 
to  consider  whether,  upon  the  case  brought  before 
them,  the  Appellant  has  made  out  his  title  ? 

It  is  not  lor  them  to  consider  whether  he  ha» 
shown  any  infirmity  whatever  in  the  title  of  the 
Respondent ;  but  whether  he  has  made  out  a  satis- 
factory case  to  entitle  him  to  recover  the  office  and 
the  land  and  property  belonging  to  the  office  of 
Mohunt 

Upon  a  complete  review  of  the  case,  their  Lord- 

(a)  1  Select  Report,  p.  309. 

(i)  1  MarsliaU's  App,  Cases,  Bengal,  58S.. 
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ships  are  of  opinion,  both  on  the  construction  of  the 
Will  and  the  evidence  brought  before  them  of  the 
facts  which  have  occurred  throughout  (which  they 
think  it  unnecessary  to  detail  with  greater  minute-* 
ness)j  that  the  Appellant  has  completely  failed  in  the 
attempt  to  set  up  his  own  title,  and  that,  con« 
sequently,  the  decision  of  the  Court  below,  which 
simply  asserts  that  he  has  failed  to  establish  any  title 
of  his  own,  ought  to  be  affirmed,  and  their  Lordships 
will  humbly  advise  Her  Majesty  to  direct  that  this 
appeal  be  dismissed,  with  costs. 
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Baboo  Dnrarrx  Sjnoii         -  -         Appellant, 

AND 

GooMAN    Singh,    Muddun     Lall  j      ^     omlents.^ 
Doss,  and  others        -         *       - ) 

On  appeal  from  the  High  Court  of  Judicature  at 
BcngaL 

^UIT  for  enhancement  of  rent*  25th,  27th,  k 

The  suit  was  instituted  under  Act,  No.  X.  of  1859,    ^^f^^"^^' 
in  the  Court  of  the  Collector  of  Zillah  Purneah,  by      — ^  . 
Bahoo  Purtab  Singh^   the  Father  of  the  Appellant,  agenerio 
as  Zemindary   against    the  Bespondents,  to  recover  Jng'SVt^kSS 


♦  Present :— Members  of  the  Judicial  Cowmt^^tf— The  Eight  J^^^^JJJJl" 
Hon.  Lord  Cairns  (Lord  Justice),  the  Bight  Hon.  Sir  James  W.  ^^^  jjjg  rpgn. 
Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  ant8,or/?yo<«- 
Right  Hon.  Sir  Richard  Torin  Kindersley.  P^h  does 

Atsetsor : — The  Right  Hon.  Sir  Lawrence  Peel.  not  contain 

the  term 
*•  Mocurrert/,'*  or  equivalent  words  of  limitation.as  **  from  seneration 
to  generation,"  it  is  notprimd/acie  to  be  assumed  to  grant  a  Mocurrery'^ 
utimrary,  or  perpetual  tenure,  but  evidence  of  lone  uninterrupted  en- 
,  jo3nnent,  at  a  fixed  unrarjring  rent,  will  supply  the  want  Of  words  of 
limitation  in  such  FotM, 

yoL.  XI,  c  2 
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from  tbem  the  sum  of  Es.  26,752.  6a.  9p.  for 
enhanced  rent  cMmed  by  him  from  the  Bespondents^ 
or  those  from  whom  they  derived  ti4)ley  subsequent 
to  the  enhancement  of  the  rent,  aecording  to  the 
Pergunnah  rate  after  admeasurement  of  the  lands^ 
The  principal  question  raised  by  the  suit  and  oi> 
appeal  had  reference  to  the  construction  and  effect 
to  be  given  to  an  instrument  of  title  known  as  a 
^^Fottdh:^  This  instrument  was  dated  the  19th 
Sawun,  1199  Fushj  (23rd  July,  1792),  and  was  in 
the  following  terms :— "  Pottak  in  the  name  oi 
Affhum  Singhj  Chinturea  Moostager  [FarmerJ  of 
Momah  Chelonnee^  Bhultvahee^  Billahee,  and  other 
Tillages,  in  Forests  of  Sukhooa  treeSy  appertaining 
to  Zillah  Naihpoor  in  Pergunnah  Durrmnpoory 
Sircar  Moongl^yr,  within  the  Provinee  of  liehar. 
Whereas  in  accordance  with  your  petition,  the  land» 
ef  the  villages  in  the  said  Forests  have  been 
assessed  at  the  sum  of  Es.  10),  Swiwah  Azeema-- 
badeiy  of  full  weight,  everything  being  consolidated, 
and  a  Pottah  granted  to  you.  It  is  required  that 
you  will  in  all  confidence  locate  on  the  lands  of  the- 
said  Forests  ^  Fnrhuttea^  (Hillmen),  and  other  Ryots^ 
and  annually  keep  paying  the  revenue  to  the  Sircar 

Wliere^therefore,a  Pottah,  dated  in  1792,  was  granted  to  the  prede* 
cesBor  in  title  ot  AK  by  the  predecessor  in  title  of  B, ,  addressed  to  him  ad 
**  Moostager'*  or  Farmer,  without  any  wordsoflimitation,and  the  property 
comprised  in  the  JPcUah  remained  in  the  uninterrupted  possession  of  the 
Lessee  andhis  successors  at  afixedrentup  to  the  year  1861,it  was  held, 
that  such  long  and  unintermpted  possession  conferred  a  sufficient  title 
to  defeat  tiie  rirht  of  the  then.  Landlord  to  an  enhancement  of  rent 
under  the  provisions  of  Act,  No.  X.  of  1859. 

A  purchaser  under  a  decree  in  a  civil  suit  takes  merely  the  rii^ht, 
title, and  interest  of  the  judgment  Debtor,  and  is  subject  to  the  subsist* 
ing  interest*  in  the  land  which  have  been  granted  or  created  by  any 
former  Zemindar,  ,     ^„    .        -., 

Section  2ard  of  Act,  No.  X.  of  1869,  confers  on  the  CoUector  of  the* 
District  where  the  property  is  situate  jurisdiction  in  all  suite,  whether 
ifaey  be  for  the  determmation  of  the  rate  of  rent  at  which  a  PottoA  or 
M^iooleat  should  be  giv©n,or  for  arrears  of  rent  due  on  account  of  laud- 
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(IPropriotor)  agreeably  to  this  Pottah  ;  whenever  you 
may  be  summoTied  on  account  of  hunting,  you  will 
attend  with  all  the  '  Purbuttas:  " 

This  instrument  was  relied  upon  by  the  Eespon- 
«lents  as  conferring  on  them  a  Mocurrery  tenure, 
amounting  to  such  a  permanent  transferable  interest, 
as  would  exempt  the  lands  from  enhancement  of  rent 
within  the  saving  clauses  of  sections  15  and  16  of 
the  Act,  No.  X.  of  1859  (a). 

By  the  decree  of  the  High  Court  on  review  of 
judgment,  it  was  declared,  that  the  above  Pottah 
created  a  Junglehoorg  tenure,  i,e.  a  tenure  held  on 
condition  of  the  Lessee  clearing  away  jungle,  and 
bringing  the  land  into  a  productive  state,  and  settling 
Ryots  thereon  ;  and  that  under  such  a  Pottah  the 
Tenants  were  not  protected  from  enhancement  of 
rent,  but,  on  the  contrary,  were  liable  to  the  payment 
of  enhanced  rent  in  respect  of  all  lands  which 
the  Lessee  might  bring  into  cultivation  as  estab- 
lished under  the  provisions  of  Ben.  Reg.  VIII.  of 
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{a)  Section  15  enacts  that,  ^*  No  dependent  Takokdar,  or  other 
person  possessing  a  permanent  transferable  interest  inland  inter- 
mediate between  the  Proprietor  of  an  estate  and  the  Ri^ots,  who  in 
the  Province  of  Bengal,  Behar,  Oriua,  and  Benares,  holds  his 
,  Taleok  or  tenure  (otherwise  than  under  a  terminable  lease),  at  a 
fixed  rent,  which  has  not  been  changed  from  the  time  of  the  per- 
manent Settlement,  shaU  be  Uable  to  any  enhancement  of  such 
rent,  anything  in  section  Li.»  Itegulation  YIII.  1793,  or  in  any 
other  law  to  the  contrary  notwithstanding.^' 

Section  16  ♦*  Whenever,  in  any  suit  under  this  Act  it  shall  be 
proved,  that  the  rent  at  which  a  Talook  or  ether  tenure  is  held  in 
the  said  Provinces,  has  not  been  changed  for  a  period  of  twenty 
jrears  before  the  ccmmencement  of  suit,  it  shall  be  presumed  that 
such  Talook  or  tenure  has  been  held  at  that  rent  from  the  time  of 
*he  Permanent  Settlement,  unless  the  contrary  be  shown,  or  it 
be  proved  that  such  rent  was  iixed  at  some  later  period.'' 
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17d3y  800.  8.  Tho  dooree  further  declared,  that  the 
Pottah  did  not  in  its  terms  create  a  Mocurrery 
tenure,  and  that  the  Bespondenta  were  not  within, 
and  could  not  claim  to  hold  under,  the  Pottah^  nor  be 
bound  by  its  terms  and  legal  operation,  as  the  original 
Lessee  was  ;  but  it  also  declared,  that  the  Respondents 
wore  to  be  considered  and  treated  as  acquiring  title 
to  and  getting  possession  of  the  lands  in  question, 
independently  of  tho  Pottah^  and  the  decree  found, 
that  their  title  accrued  subsequently  to  the  Perma- 
nent Settlement;  and  that  it  haying  been  proved 
that  they  had  paid  rent  at  the  same  rate  for  a  period 
of  twenty  years  before  the  commencement  of  the 
suit,  it  should  be  presumed,  under  the  provisions 
of  section  16  of  Act,  No.  X.  of  1859,  that  the  lands 
had  been  held  at  that  fixed  rent  from  the  time 
of  the  Permanent  Settlement,  so  as  to  bring  the 
Bespondents  within  the  exception  of  section  15  of 
that  Act. 

The  facts  of  the  case  were  as  follows  :  — 

Baboo  Pertab  Singh^  the  Father  of  the  Appellant, 
purchased  in  the  year  Moolky  1259  Era  (a.d.  1861 -2), 
at  an  auction  sale  under  a  decree  of  the  Court  of  the 
ZUhh  Purneahj  a  Zemindary,  called  Zillah  Nathore^ 
Pcrgunnah^  Hurrawut  Singhea^  together  with  half 
of  Pergunnah.  Futtehporey  situate  in  the  District 
of  Purneah. 

It  appeared  that  a  dispute  had  ensued  between 
the  late  Zemindar  and  Baboo  Pertab  Singb^  the  pur- 
chaser, which  was  not  settled  till  1266  Moolky  Era 
(a.d.  1858),  until  which  time  the  latter,  it  wasalleged| 
was  unable  to  ascertain  what  persons  were  in  posses- 
sion of  tho  lands  within  that  Zemindary. 

On  tho  13th  of  Marchy  18 GO,  a  petition  was  pro- 
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sentod  by  Baboo    Pertah  Singh^  to  the  Collector   of        u%7. 
Zillah  Purneah,  which  stated  that,   a  notice  for  the     ^a^^ 
enhancement  of  rent,  addressed  to  the  parties  in  pos-     '^^^^^^^'^ 
session  of  the  lands,  had  been  filed  therewith,  in  accord-  ». 

anco  with  the  provisions  of  section  13,  of  Act,  No.  X.  Sisgu. 
of  1859  ;  that  the  rent  of  11,655  heegahs  of  land,  the 
ascertained  admeasurement  of  the  estate  so  purchased, 
had  been  fixed  at  Es.  24,842.  10a.  8p.  at  the  rate  of 
Rs.  2  per  beegah^  according  to  the  quality  and  capa- 
bility thereof,  and  praying  that  the  notice  might  bo 
issued  by  the  Court,  in  pursuance  of  the  above  Act, 
to  the  parties  in  possessioji  of  the  land,  and  that  the 
rents  might  be  allowed  to  be  collected,  in  accordanco 
therewith,  from  the  year  1267  Moolky  Era(A.D.  1858). 
Notice  was  ordered  by  the  Collector  to  be  issued,  and 
it  was  served  on  the  parties  in  possession. 

It  appeared  that  on  the  death  of  Aghum  Singh^  his 
two  sons,  Pertab  Singhj  and  Neerbhan  Singh^  suc- 
ceeded him  in  the  possession  of  the  lands  mentioned 
and  granted  to  him  in  the  Pottah.  On  their  death, 
their  respective  moieties  in  the  lands  were  taken 
possession  of  by  their  heirs-at-law,  and  at  the  time 
when  the  Appellant's  Father  acquired  the  above-men- 
tioned Zemmdargy  they  were  in  possession  of  the  lands, 
with  the  exception  of  a  one  and  a  quarter  anna  share 
(the  whole  being  nominally  divided  into  16  annas 
shares),  which  had  been  previously  sold  under  a 
decree  of  the  Court  of  the  Principal  Sudder  Ameen 
of  Zillah  Purneah  to  the  Respondent,  Mudden  Lall 
DosSj  who  afterwards  purchased  another  share,  being 
6|  annas  share  out  of  the  other  undivided  moiety 
belonging  to  the  sons  of  Neerbhan  Singh^  deceased ; 
and  he  also  bought  a  further  share,  being  17g.  3c. 
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nud   Id.  of  the  remaining  portion  of  the  undivided 
moiety  of  the  sous  of  Pertab  Singh. 

At  the  time  of  the  commencement  of  the  suit, 
out  of  which  the  present  appeal  arose,  Mudduii  Lall 
Doss  was  in  tho  possession  and  enjoyment  of  an  un- 
divided share  of  14a.  4g.  Ic.  2k.  and  Id.  of  lands; 
and  the  Respondent,  Biddabuttg^  as  Widow  and  heiress- 
at-law  of  PiJrut  Singh^  deceased,  was  in  like  posses- 
sion of  another  la.  I2g.  share  of  the  same ;  and  the 
Respondent,  Badhnbutfg^  the  wife  of  the  Respondent, 
Ooo7nan  Singh^  was  in  possesion  by  purchase  of  the 
remaining  share  of  4g.  Ic.  and  2k.  of  the  same. 

Baboo  Pertab  Singli^  the  purchaser  of  the  Zemin- 
darg^  died  after  the  above  notice  was  served,  and 
before  he  could  institute  a  suit  against  the  parties  in 
possession  to  enfore  the  payment  of  the  enhanced 
rent.  He  was  succeeded  in  his  Zcmindarg  by  the 
Appellant,  his  son  and  heir-at-law. 

On  the  13th  of  August^  18Cl,  the  Appellant 
brought  a  suit  in  the  Court  of  the  Collector  of  ZilUh 
Purneah  against  Gooman  Singh  and  the  other  Re- 
Bpondents,  in  which  he  sought  to  recover  in  respect 
of  the  lands  the  sum  of  Rs.  26,752.  6a.  Dp.  for 
arrears  of  rent  due  on  the  enhancement  up  to  the 
end  of  1268  Fuslg  (a.d.  1861),  under  the  provisions 
of  section  13  of  Act,  No.  X.  of  1859. 

The  plaint  set  forth  the  circumstances  above  stated, 
and  the  notice  for  the  enhancement  of  rent. 

By  the  statement,  by  way  of  answer,  filed  by  the 
Respondent,  Madden  Lall  DosSy  ho  claimed  title  to 
the  lands  by  purchase  from  the  heirs  of  Aghum  Sifighy 
the  original  Lessee,  under  the  aforesaid  Potlahy  which 
h«  contended  cr^iated  a  Atpcurrerg-istimrarg  tennrei 
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beld  at  a  fixed  rent  of  Rs.  lOl,  as  therein  mentioned^ 
and  he  submitted^  that  there  could  uot  be  an  enhance- 
ment of  the  tent  of  »uch  a  tenure  agreeably  to  the 
provisions  of  sections  4,  15,  &  16  of  Act,  X,  of  J 859  ; 
and  further,  that  the  farmer  Proprietors  had  all 
along  continued  to  pay  the  rent  to  the  Zemindar^ 
year  by  year,  and  received  dhalcilas  (receipts)  for  the 
same  under  the  designation  of  Mocuvrerydars^  and 
that  he  and  they  Vere  in  possession  according  to 
boundaries  set  forth  in  a  map  therein  refered  to^ 
That  the  rent  of  Rs.  101  had  continued  uniformly 
and  more  than  twenty  years  ;  and  at  no  time  had 
there  been  any  iucrease  or  decrease,  and  that  it 
could  not  now  be  altered  or  increased.  lie  also 
filed  a  supplemental  statement,  iusristing  that  the 
notice  for  payment  of  the  arrears  of  rent  was  irre- 
gular because  issued  for  arrears  of  rent  of  the  year 
1267, when  the  suit  claimed  arrears  for  the  year  126S 
by  virtue  of  such  iK)tice,  and  that  the  Ameen  did  not 
properly  measure  the  lands. 

The  Respondent,  Gooman  Singh^  also  filed  a  written 
statement  by  way  of  answer  to  the  pkint,to  the  effect, 
that  he  claimed  title  to  the  lands  in  question  through 
his  grandfather,  the  original  Lessee,  Agimm  Singh  ; 
that  the  latter  had  acquired  the  sanw  as  a  Moenrrery' 
dar  under  the  aforesaid  Pottah  at  the  rental  of 
S.  Rs.  10 1 ;  that  be  and  the  other  occupants  had  paid 
the  rent  year  by  year,  and  had  obtained  receipts  a» 
Mocurrergdars^  and  that,  therefore,  under  sections  4, 
15,  and  16  of  Act,  No.  X,  of  1859,  there  could  not 
be  any  enhancement  of  rent. 

The  Respondents,  Biddabutty  and  Radhahutty^  by 
their  joint  answer,  also  respectively  claimed  through 
the  original  Lessee,  Aghum  Singhj  and  under  the 
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1SC7.        Poitah^  which    Ihoy   also   alleged   was  a  Mocurrerj/ 

Bacoo       at  an  annual  rental  of  S.  Rs.  10 1,  and  which  rent  hiul 

SiNon^^     been  paid  yearly  to  the  Zemindar  ;   and  they  insisted 

^  V.  that  under  Act,  No.  X.  of  1859,  there  could  not  be 

SiNuu.      an  enhancement  of  a  Mocurrenj  rent.  ^ 

The  issues  in  the  suit  were : — First  ;  Aras  the 
notice  of  enhancemont  duly  served  ?  Secondly,  did 
the  notice  contain  all  that  it  ought  to  do  ;  and  was 
it  served  in  the  prescribed  time  ?  and,  thirdly,  was  it 
a  case  in  which  enhancement  could  be  made,  or  was 
Defendants'  Pottah  a  Mocurrenj  one  ? 

The  Pottah  was  put  in  evidence,  the  genuineness 
of  which  was  not  disputed. 

The  hearing  of  the  suit  took  place  on  the  31st  of 
March^  1862,  before  Mr.  W.  L.  Robinson^  the  Col- 
lector of  7jillah  Purneah,who  pronounced  the  following 
judgment : — ''The  first  issue  I  decide  in  the  Plain tiflPs 
favour ;  the  notice  seems  to  have  been  duly  served, 
though  not  personally.  The  second  issue  I  decide 
partly  in  the  Plaintiff's  favour ;  the  notice,  I  think, 
contained  sufficient  information  of  the  reason  for  seek- 
ing enhancement ;  but  then  the  Plaintiff  has  neglected 
to  bring  any  proof,  as  he  ought  to  have  done,  that  his 
enhancement  is  such  as  can  be  legally  enforced.  The 
third  and  most  important  issue  I  decide  against  the 
Plaintiff.  The  Defendants  produce  a  Pottah^  said  to 
be  a  Mocurrery  one,  dated  so  far  back  as  1199 
Fusly^  corresponding  to  1792,  a.  d.  They  also  pro* 
duce  '  Far  riff  B^  for  various  years  between  1225  and 
1240,  and  decrees  for  rent  in  other  years  at  the  rate 
mentioned  in  the  Pottah.  The  land,  moreover,  was 
declared  free  of  assessment  in  a  resumption  suit,insti- 
tuted  under  Ben.  Keg.  II.  of  1819.  I  consider,  there- 
fore, that  possession  of  the  land  at  the  /ate  of  rent 


Digitized 


led  by  Google 


ON    A.FPKA.L    FROM     THB    EAST    INDIES* 


441 


stated  in  tha  Pottah  for  very  many  years,  has  been  fairly 
proved.     In  fact  it  is  not  questioned,  and  the  Plain- 
tiff does  not  say  that  the  Defendants  did  not  hold  the 
land.     He  only  asserts,  that  they  hold  more  than  they 
are  entitled  to.     It,  therefore,  falls  upon  him  to  state 
what  they  are  entitled  to  hold,  and  that  he  cannot  do. 
I  see  attempts  have  been  made  in  the  evidence  to  say 
that  he  was  only  entitled  to  a  few  hundred   beegahs 
under  the  original  grant ;  but  there  is  no  proof  what- 
soever that  such  was  the  case.     The  Pottah  produced 
by  the  Defendant  does  not,  it  is  true,  state  the  amount 
of   the  land,  nor  does  it  say  that  he  was  to  hold  it  for 
ever  at  that  rate,  and,  therefore,  the  Plaintiff  objects 
that  it  is  not  a  Mocurrery  Pottah^  but  I  cannot  admit 
the  validity  of  this  objection ;  it  is  not,  I  think,  neces- 
sary that   a   Pottah^  to   be  a  Mocurrery  one,  should 
contain  those  exact  words.     It  is  very  fairly  proved  that 
the  Defendant  has  held  under  that  Pottah^  at  one  rate, 
for  nearly  seventy  years ;   and  if  he  or  his  Ancestors 
got  hold  of  more  land  than  they  were  entitled  to,  it 
was  the  fault  of  those  who  preceded  the  Plaintiff.     I 
am  not  quite  sure  that  the  notice  for   enhancement 
should  not  have  stated  exactly  how  much  land  the 
Plaintiff  claimed  to  assess,  beyond  what  was  covered 
by  the  Pottah^  but  perhaps  he  could  hardly  be  ex- 
pected to  give 'such  detail.     On  the  main  point,  how- 
ever, I  think  there  can  be  no  doubt,  namely,  that  the 
Defendiints  prove  that  they  have  held  for  over  seventy 
years  at  one  rate ;  and  that  the  Plaintiff  fails  totally 
to  prove  that  his  enhancement  was  a  fair  one,  or  at  a 
rate  which  could  be  enforced  under  the  provisions  of 
Act,  No.  X.  of  1859.     For  these  reasons  I  dismiss 
the  case  with  costs." 

The  Appellant  appealed  to  the  late  Suddcr  Dewanny 
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Adawlut  of  Bengaly  stating  the  following  grounds  of 
appeal  : — First,  that  by  reason  of  the  copy  of  the 
Pottah  produced  by  the  Bespondents  being  apparently 
dated  the  19th  Sawun^  1199  Fuslt/j  without  setting 
the  boundaries,  and  the  quantity  of  lands,  and  merely 
stipulating  for  the  payment  of  the  rent  thereof  from 
year  to  year,  it  could  never  be  deemed  to  be  perma* 
nent  and  "  Mocurreryy  Secondly,  that  the  copy  of  the 
Pottah  contained  no  condition  of  possession  and  enjoy- 
ment from  ^*  generation  to  generation  "  {Nuslun^bad" 
Nusl).  And  that  by  reason  of  this  also,  agreeably  to 
the  precedents  of  the  Court,  after  the  death  of  the 
Grantor  of  the  Pottah^  such  a  Pottah  could  not  be  main^ 
tained.  Thirdly,  that  the  mere  possession  of  Ryoti 
by  reason  of  the  non-exercise  of  the  Proprietor's  power, 
could  not  be  held  to  fix  the  rent.  Fourthly,  that  by 
means  of  a  Pottah^  which  fixes  neither  the  boundaries 
nor  the  quantity  of  land,  but  merely  mentions  the 
yearly  rent  to  be  Es.  101,  the  possession  of  a  quantity 
t>f  land  in  excess,  being  11,000  beegahs  without 
payment  of  rent,  according  to  the  Pergunnah  rate, 
was  not  valid.  Fifthly,  that  it  did  not  appear  what 
quantity  of  land  the  receipts  produced  by  the  Bespon- 
dents were  for,  and  hence  they  could  not  prevent 
the  assessment  of  the  lands  in  dispute ;  and  lastly, 
that  according  to  the  facts  disclosed  by  the  record, 
the  Appellant's  claim  ought  to  be  decreed,  and  the 
Collector's  decision  reversed. 

The  hearing  of  the  appeal  took  place  on  the 
13th  of  May^  1863,  before  Messrs.  A.  Roberts  and 
E.  JacksoHj  two  of  the  Judges  of  the  High  Court 
of  Judicature  at  Bengal^  who  delivered  judgment  to 
the  effect,  that  the  fact  that  the  Bespondents'  title 
originated  anterior  to  the  Permanent  Settlement,  was 
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proved  from  the  date  of  the  Pottah  ;  that  the  fact  that 
the  Bespondents  had  held  the  lands  at  a  fixed  rate  of 
rent  from  the  permanent  Settlement  was  also  proved 
by  the  receipts  of  1225,  1227,  1228,  and  1229,  and 
the  decree  obtained  in  1 855  ;  that  though  the  Pottah 
did  not  in  its  terms  confer  any  Mocurrery  title,  and 
though  the  statement  of  the  Appellant's  father, 
and  the  receipts  alluding  to  the  Respondents  as 
Mocurrereedars  would  not,  in  absence  of  all  Mocur- 
rery title  in  the  original  lease,  confer  any  such  title^ 
or  fohn  an  estoppel  to  the  Appellant's  suit ;  yet  that 
the  law  as  declared  by  Act,  No.  X.  of  1859,  conferred 
a  Mocurrery  title  on  all  RyotSy  in  the  position  of  the 
Kespondents,  who  held  lands  at  fixed  rates  which 
had  not  changed  from  the  Permanent  Settlement,  and 
prevented  the  enhancement  on  such  rents,  and  con- 
ferred a  presumptive  title  to  a  fixed  rent ;  and  that  as 
the  Respondents  had  proved  that  the  rate  of  rent  of 
their  tenure  had  been  fixed  and  unchanged  for  a  period 
of  seventy  years,  or  prior  to  the  Permanent  Settle* 
ment,  it  could  not  be  enhanced,  and  the  appeal  must,, 
therefore,  be  dismissed  with  costs,  and  interest  at 
12  per  cent,  per  annum  on  the  costs,  to  the  date  of 
payment. 

The  Appellant  presented  a  petition  for  a  review 
of  judgment  to  the  High  Court,  in  support  of  which 
he  alleged  the  following  grounds  :— First,  because  it 
had  not  been  proved,  as  required  by  section  15,  Act^ 
Ko.  X.  of  1859,  that  the  Respondents  had  held  at  a 
fixed  rent,  which  had  not  been  changed  from  the  time  of 
the  Permanent  Settlement  of  Purneah^  which  was  com- 
pleted in  1791,  whereas  the  Appellant's  own  document 
showed  that  his  tenure  dated  from  the  year  1792. 
Secondly,  because,  supposing  it  to  be  ruled  that  the 
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Permanent  Settlement  dated  from  a  period  posterior  to 
the  date  of  the  Respondent's  Pottah^  it  was  of  no  conse- 
quence that  the  Respondents  had  held  at  a  rent  which 
had  not  since  heen  changed ;  inasmuch  as,  according  to 
the  provisions  of  section  15  of  the  Act,  the  Respondents' 
right  must  be  determined  by  the  terms  of  the  Pottah^ 
which  conferred  no  Mocurrerij  title  of  «ny  sort  what- 
ever. That  the  Court  had  proceeded,  in  its  decision 
upon  the  provisions  in  sections  3  and  4  of  Act,  No.  X. 
of  1859,  which  were  specifically  applicable  io  Ryots 
only,  whereas  the  Court  ought  to  have  proceffded 
under  the  provisions  of  sections  15  and  16  of  the  Act, 
relating  to  persons  possessing  a  transferable  interest 
in  the  land  intermediate  between  the  Proprietor  of  an 
estate  and  the  EyotSy  such  as  the  Respondents  in  the 
present  case  were  ;  that  between  sections  15  and  16, 
and  sections  3  and  4,  there  was  this  material  distinc-^ 
tion  :  that,  under  the  former,  the  right  may  be  depen- 
dent on  the  conditiona  of  a  lease  ;  whereas  under  the 
latter  it  would  be  independent  of  the  conditions  of  any 
lease.  That  the  argument  of  the  Court  in  disre^* 
garding  the  conditions  of  the  Pottah  would  have  been 
correct,  supposing  the  Respondents'  case  rested  on  the 
provisions  of  sections  S  and  4  ;  but  as  it  did  not  rest 
on  these  provisions,  but  on  the  provisions  of  sections 
15  and  16,  the  argument  which  was  based  on  the  pro- 
visions of  sections  3  and  4  was  entirely  reversed,  and 
the  question  must  be  considered  not  as  one  of  pre- 
scriptive right,  but  as  one  dependent  on  the  terms  of 
the  Pottah. 

The  hearing  on  review  of  judgment  took  place 
before  Messrs.  W.  S.  Seton  Karvj  and  E.  Jackson^ 
two  of  the  Judges  of  the  High  Court  of  Judicature, 
on  the  5th  of  Maj/,  1864,  when  the  following  judg- 
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ment  was  given : — "  The  first  question  to  be  deter-  1867. 
mined  is,  whether  the  tenure  commenced  anterior 
or  subsequent  to  the  Permanent  Settlement.  The 
Pottah  is  dated  11th  Srabun^  1199,  which  corresponds 
to  the  English  year  1 792.  It  was  on  this  point  urged 
that  the  Permanent  Settlement  was  identical  with  the 
Decennial  Settlement ;  that  in  fact  it  was  the  Decen- 
nial Settlement  subsequently  made  perpetual ;  that  the 
Decennial  Settlement  of  this  District  was  completed 
in  1789,  and  though  it  was  not  made  perpetual  until 
1793,-  still  the  Settlement  which  is  now  called  the 
Permanent  Settlement  is  that  which  was  originally 
made,  and  must  be  held,  therefore,  to  bear  the  date 
of  the  original  Settlement,  viz.  1739 ;  that  if  this  is 
the  correct  date  of  the  Permanent  Settlement  the 
protecting  clauses  of  Act,  No.  X.  of  1859,  will  not 
bar  the  enhancement  of  the  rent  of  the  tenure,  what- 
ever description  of  Tenants  the  Bespondents  may  come 
under,  as  their  own  Pottah  is  proof  that  the  tenure 
originated  (Subsequent  to  the  Settlement.  We  think, 
that  the  date  of  the  Permanent  Settlement  must  bo 
held  to  be  that  on  which,  the  Decennial  Settlement 
being  declared  to  be  perpetual,  the  Permanent  Settle* 
ment  came  into  force.  The  Proclamation  which 
declared  the  Settlement  to  be  permanent  is  contained 
in  Eeg.  1  of  1793 ;  and  that  Regulation  distinctly 
lays  down  the  date  from  which  it  is  to  have  force  and 
effect,  viz.  the  22nd  of  March^  1793.  In  deciding 
this  question,  the  Court  cannot,  as  suggested,  act 
upon  the  usual  law  of  settlements  and  contracts,  but 
must  be  guided  by  the  distinct  enactment  of  the 
Legislature,  which  has  declared  the  exact  date  when 
the  Permanent  Settlement  came  into  force.  The 
tenure  which  is  now  in  dispute,  we  hold,  has  beeu 
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proved  to  have  commenced  anterior  to  the  Permanent 
Settlement,  and  it  is  not  denied  that  the  rent  paid  for 
it  has  remained  fixed  and  invariable  up  to  the  present 
date.      The  next  question  is,  whether  the  tenants  are 
Ryots  or  Tenants  intermediate  between  the  Proprietor 
and  the  Byots.      We  cannot  agree  with  the  learned 
Counsel  for  Bespondents  that  they  are  Khoodkast 
RyotSn     We  think  that  this  Court  was  in  error  in  its 
first  decision  of  this  appeal  in  designating  them  as 
Eyota  at  all.     It  is  very  difficult  to  lay  down  any 
general  interpretation  of  the  word  ^  Ryots  J     As  a 
general  rule  they  are  the  cultivating  Tenants,  but  they 
may  not  be  cultivators  at  all  themselves ;  they  may 
cultivate  their  lands  by  hired  labour  or  by  under- 
tenants.    In  this  case  the  amount  of  land  included 
in  the  tenure  is,  we  think,  sufficient  evidence  that  the 
Tenants  are  not  Ryots^,  and  that  view  is  supported  by 
the  light  thrown  on  the  facts  by  the  original  Pottahy 
which  addresses  the  original  Lessee  as  ^Moostager^ 
and  directs  him  to  take  measures  to  have  the  land  cul- 
tivated by  Hill  men  as  Ryots :  the  land  lying  on  the 
borders  of  the  Hill  ranges  in  the  north  of  the  Purneah 
District.     We  think,  also,  that  the  contention  that  the 
Tenants,  from  their  status  as  holders  of  a  Jungleboory 
tenure,are  protected  from  enhancement,  can  also  not  be 
sustained.   It  has  not  been  shown  to  us  that  Jungleboory 
Tenants  have  any  such  rights,but  the  Begulation  whidi 
is  alluded  to  in  support  of  this  view,  viz.  section  8,  of 
Eeg.  YIII.  of  1793,  contradicts  those  views,and  states 
that  such  tenures  are  liable  to  enhancement,  or,  in 
the  words  of  that  Begulation,  to  all  increases  imposed 
on  the  Purgunnah  generally.     The  tenants  in  this 
case  being  declared  to  be  intermediate  between  the 
Proprietor  and  the  Ryots^  it  remains,  lastly,  to  be 
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considered  whether  they  are  protected  from  enhanced 
rent  by  sections  15  and  10,  Act,  No.  X.  of  1859.  It  is 
argued  that  the  tenui'e  is  not  permanent  and  is  not 
transferable,  and  that  the  protecting  clauses  of  those 
sections  do  not  refer  to  any  tenures  except  those  which 
are  both  permanent  and  transferable,  and  held  other- 
wise than  under  a  terminable  lease.  On  the  last 
point  we  cannot  say,  that  the  present  holders  of  the 
tenure  hold  under  a  terminable  lease.  They  do  not 
hold  under  the  original  Poitahj  because  that  Pottah 
does  not  in  any  way  refer  to  them,  but  only  to  the 
original  Lessee,  The  Proprietors  have  allowed  the 
present  Tenants  to  hold  the  tenure  without  any  Pottah^ 
not  for  any  short  period  of  time,  but  for  fifty  years, 
ever  since  the  decease  of  the  original  Lessee ;  and 
during  that  time  they  have  in  their  receipts  for  rent 
and  other  decuments  designated  them  as  Mocurrery- 
dars.  And  so  far  from  the  tenure  not  being  trans- 
ferable, it  is  clear  on  the  face  of  these  proceedings 
that  the  tenure  has  been  transferred  without  objection 
on  the  part  of  the  Proprietors.  More  than  14  annas 
of  the  tenure  have  left  the  hands  of  the  descendants 
of  the  original  Lessee,  and  been  sold  by  public 
auction  to  new  Tenants  from  whom  the  Proprietors 
have  received  rent,  and  whom  they  now  sue  for 
enhanced  rent.  If,  then,  the  Proprietors  have,  by 
their  acts,  admitted  that  the  tenure  is  transferable, 
and  that  it  is  Mocurrery^  i.e.  permanent,  it  is  not  for 
this  Court  to  declare  that  the  tenure  is  neither  per- 
manent nor  transferable  in  a  suit  for  rent,  in  which 
those  questions  only  incidentally  arise.  The  proper 
Tribunal  to  settle  those  questions  is  a  Civil  Court, 
not  a  Eevenue  Court,  under  Act,  No.  X.  of  1859. 
As  far  as  the  evidence  before  us  goes,  we  think  that 
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the  Proprietors  have  admitted  that  the  present  tenants 
do  hold  a  permanent  and  transferable  interest  in  the 
land,  and  it  is  not  shown  that  they  hold  under  any 
lease  at  all,  much  less  a  terminable  lease.  They 
have  not  held  since  the  Permanent  Settlement.  But 
under  the  law  it  is  not  necessary  to  show  that  they 
have  held  since  that  date.  If  the  present  tenant 
holds  a  tenure  at  a  fixed  l-ent  which  has  not  been 
changed  from  the  time  of  the  Permanent  Settlement, 
that  tenant  is  not  liable  to  enhancement  of  such  rent. 
We  think  that  the    Bespondents  in  this    case  are, 


therefore,  as  far  as  the  evidence  before  us  goes, 
protected  from  enhancement,  not  as  Eyots^  but  as 
intermediate  tenants,  under  sections  15  and  16,  Act, 
Ko.  X.  of  1859;  and  we  accordingly  dismiss  this  appeal, 
declaring  all  costs  of  this  litigation,  with  interest  at 
12  per  cent,  per  annum,  payable  by  the  Appellant." 

The  appeal  to  Her  Majesty  in  Council  was  from 
this  decree. 

Before  any  steps  were  taken  in  the  appeal,  the 
Respondent,  Muddun  Lall  DosSy  purchased  the  shares 
of  the  Bespondent,  Radhahutty^  in  the  lands  above 
mentioned,  consisting  of  4  gundahs^  Ic.  2k.  Id.  sold 
by  auction  in  execution  of  a  decree  of  the  Principal 
Sudder  Ameen  of  Zillah  Purneah^  bearing  date  the 
6th  of  October y  1863,  and  by  a  deed  of  sale,  bearing 
date  the  5th  of  Maugh^  1271  Fuslffy  the  Respondent, 
Biddahuttffj  conveyed  her  share  in  the  lands,  con- 
sisting of  la.  llg.  Ik.  Id.,  being  the  last  remaining 
portion  of  what  had  been  the  joint  and  undivided 
family  property,  to  the  Respondent,  Muddun  Lall 
DosSy  in  payment  of  a  debt  found  to  be  due  by  her 
to  him  by  the  above-mentioned  decree  of  the  Prin- 
cipal  Sudder  Ameen, 
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By  an  Order  of  the  High  Court,  Muddun  Lall 
Doss  was  made  a  representative  in  the  place  of  tho 
Respondents,  Biddabutlfj  and  Radhabuttf/. 

Sir  R.  Palmer^  Q.   C,  and  Mr.  Leith^  for  the 
Appellant. 

First,  the  Respondents  having  pleaded  as  the 
foundation  of  their  title  tho  Pottah  of  1791-2, 
granted  by  the  then  Zemindar  to  Aughun  Singh ^ 
they  were  bound  by  the  terms  of  that  instrument. 
That  Pottah  clearly  created  a  Jungleboory  tenure, 
mentioned  in  section  8  of  Ben.  Reg.  VIII.  of  1793, 
which  is  a  re-enactment  of  the  Regulation  law  pre* 
vious  to  the  Decennial  Settlement,  and,  as  Tenants 
holding  under  such  tenure,  they  were  liable  to  the  en- 
hancement of  rent  of  the  lands,  at  the  instance  of  the 
Zemindar^  under  section  13  of  Act,  No.  X.  of  1859, 
such  enhancement  being  an  acknowledged  incident  to 
such  a  'tenure.  As  there  are  no  words  of  inheritance 
in  the  Pottah^  such  as  "  Nuslun-bad-nusl^^^  signifying 
from  "  generation  to  generation,"  it  is  plainly  only  a 
lease  for  life,  terminable  at  the  will  of  tho  Zemindar. 
It  is  not  Mocurrery  or  a  permanent  transmissible  in- 
terest ;  but  even  if  it  was,  and  although  held  at  a  fixed 
rent,  the  Pottah  was  granted  within  twelve  years  be- 
fore the  Decennial  Settlement,  and  the  lands,  there- 
fore, are  liable  to  an  increase  of  assessment  by  the 
present  proprietor  :  Rhaja  Neekoos  3farcar  v.  Ram 
Lochun  Ghose  (a).  In  the  note  by  Macnaghten  to  the 
case  of  Dyaram  v.  Bhobindur  Naraen  (4),  he  describes 
the  difference  between  tenures  of  a  Talook  and  a 
Mourvosy  ijareh.  He  says  :  *'  The  Pottah,  or  Lease, 
for  a  Mourvosy  ijareh,   does   not  specifically   convey 

{a)  3  Ben.  Sad.  Dew.  Rep.,  221. 
{h)  1  Ben.  Sud.  Dew.  Eep  ,  HO. 
VOL.  XI.  E  2 
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more  than  aa  hereditary  right  of  occupancy.  If  it  be 
not  istimrary^  or  entitling  the  Tenant  to  hold  at  a 
fixed  rent,  the  amount  payable  to  the  ZeminJar  is 
variable."  The  Pottah  being  pleaded  and  relied  on 
by  the  Eespondents,  the  Court  below  was  not  justified 
in  setting  up  and  decreeing  in  their  favour  a  separate 
and  independent  title,  upon  a  presumption  from  their 
long  possession  of  the  existence  of  some  other  grant 
or  lease  not  proved,  which,  if  it  existed,  must  have 
been  altogether  different  from  the  Pottah  pleaded. 
The  Court  found  as  a  fact,  that  the  title  and  posses- 
fiion  accrued  subsequent  to  the  Permanent  Settle- 
ment, it  was  rightly  decreed  that  they  were  not  pro- 
tected by  the  terms  of  section  15  of  Act,  No.  X.  of 
1859,  from  enhancement  of  rent.  The  Court  below 
was,  therefore,  wrong,  after  such  finding,  in  giving 
effect  to  the  legal  presumption  that  rent  had  been 
paid  by  the  Eespondents  from  the  date  of  the  Per- 
manent Settlement,  from  the  simple  proof  of  payment 
of  such  rent  for  twenty  years  before  the  commence- 
ment of  the  suit,  under  section  1 6  of  that  Act. 

Secondly,  it  is  admitted  by  the  decree  appealed  from, 
that  the  Pottah  relied  on  was  not  a  Mocurrerff-istim- 
vary  lease  at  a  fixed  rent  within  the  provisions  of 
Ben.  Eeg.  VIII.  of  1793,  sec.  49.  That  section  enacts, 
that  holders  of  land  at  a  fixed  rent  for  more  than 
twelve  years  under  such  a  title  are  not  liable  to  be 
assessed  with  increase  of  rent  by  the  Zemindar.  Now, 
the  fact  of  the  Pottah  creating  a  Junjleboory  tenure, 
which  gives  to  the  Zemindar  a  continuing  right  to 
increase  the  rent,as  new  lands  are  brought  into  cultiva- 
tion by  the  Tenant,  under  sec.  8,  of  Ben.  Reg.  VIII. 
of  1795,  excludes  the  operation  of  section  15  and  16  of 
Act,  No.X.  of  1859,  those  sections  of  the  Act  do  not, 
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therefore,  apply.  The  rent  reserved  by  the  terms  of 
the  Pottnh  had  reference  only  to  the  rent  then  assessed 
on  *^  tho  hiuds  of  the  villages,''  which  imports  cultivated 
lands  alone,  not  lands  subsequently  brought  into  cul- 
tivation. No  assessment  has  ever  been  made,  nor  has 
any  rent  been  reserved  in  respect  of  the  Forest  or 
Jungle  lands  which  might  thereafter  be  cleared  and 
brought  into  a  productive  state  by  the  Lessee  under 
the  original  PoUahj  and  no  evidence  was  given  that  a 
fixed  sent  had  ever  been  paid  for  the  lands  which 
were  subsequently  cleared  and  cultivated, 

Mr.  W.  Pearson^  Q.  C,  and  Mr.    Stiffe  Uveretfj 
for  the  Respondent,  Muddun  Lall  Doss. 

Our  contention  is,  that  the  Pottak  of  1791-2 
in  terms  points  out,  and  must  J)e  taken  to  be,  a 
Mocurrery  Pottah^  creating  a  permanent  and  trans- 
ferable interest  in  the  land,  subject  to  a  fixed  rent. 
Now,  such  rent  not  having  been  changed  from  the 
time  of  the  Permanent  Settlement,  the  Respondents 
cannot  be  held  liable  to  an  enhancement  under 
eection  13  of  Act,  No.  X.  of  1859,  having  regard  to 
the  provisions  of  section  51  of  Ben.  Reg.  YIII.  of 
1793,  and  sections  15  and  16  of  the  Act,  No.  X, 
of  1869.  If  the  Pottah  did  not  in  terms  mention  a 
Mocurrery-istimrarg  tenure,  yet  the  lands  having 
been  enjoyed  as  such  at  an  invariable  fixed  rent 
for  seventy  years  from  the  date  of  the  Permanent 
Settlement,  the  rent  cannot  now  be  enhanced.  A 
Pottah^  which  is  defined  in  sec.  8  of  Ben.  Reg.  VIII* 
of  1793,  as  specifying  the  boundaries  of  the  land 
granted,  convoys  a  freehold  of  inheritance,  and  the 
Court  will  take  notice  of  this  without  evidence, 
because  it  is  tho  common  conveyance  in  India :  Boc 


1867. 

Baboo 

DhunpuT 

Singh 

GooMAN 

Singh. 


Digitized  by 


Google 


452 


CASKS  'IN    XBB    PRITT    COUNCIL 


1867. 

Baboo 

DnxTKPUT 

Singh 

V. 
GOOMAK 

SiMon. 


dem  Nemoo  Sircar  v.  Watson  {a).  Freeman  v. 
Fairlie  (A).  Gardiner  v.  Fell  {c).  In  Joha  Singh  v. 
Meer  Nujeeh  Oollah  (c?),  the  Sudder  Court  decided 
that  lands  held  at  an  invariable  quit  rent  under  a 
Mocurrertf  Pottah^  for  a  period  of  upwards  of  twelve 
years,  was  not  liable  to  any  enhanced  assessment, 
though  the  grants  did  not  specify  that  the  tenure  was 
hereditary*  To  the  same  effect  is  Daboo  Gopal  Lall 
Thakoor  v.  Teltick  Ghunder  Rat  {e) ;  Ranee  Sumomoyee 
y.  Maharajah  Sutteeschunder  Boy^  Bahadoor{f)'y  Sheikh 
Emaum  Buksh  v.  Sheikh  Enayut  Alt  {g) ;  Dhurpu' 
rain  Baee  v.  Sreemunt  Raee  (A) ;  Mussamut  Brojung- 
ffona  DasBee  v.  Mussamut  Debranee  Dassee  (»).  It  is 
clearly  collected  from  the  nature  of  the  tenure  and  con- 
struction of  the  Pottah  that  it  is  not  Jungleboort/y  as 
mentioned  in  sec.  8  of  Ben.  Reg.  VIII.  of  1793,  as 
contended  by  the  Appellant ;  and  if  it  were  so,  these 
proceedings  were  altogether  irregular,  for  the  notice  to 
enhance  does  not  treat  the  lands  as  a  Jungleboorgtenxao. 
The  Appellant  cannot  set  up  two  inconsistent  titles. 

By  the  operation  of  the  above  Begulation  and 
Act,  a  permanent  and  transferable  interest  has  been 
crcatod,  and  was  in  full  force  at  the  time  the  notice 
of  enhancement  was  given,  and  by,  the  Appellant's 
father.  The  permanency  of  the  interest  which  the 
Eespondents  had  in  the  lands  was  not  questioned  by 
the  Appellant,  nor  by  any  of  his  predecessors  in 
title.  Thougli  their  acts  and  proceedings  recognized 
the  tenure  as  Mocurrery^  and  throughout  the  suit, 

{a)  1  Morton's  Eep.,  255.      (3)  1  Moore's  Ind  App.  Gases,  305- 

\c)  1  Jac.  &  Wal.,  22.  {d)  4  Een.Sud.Dew.  Ad.  Eep.,  271. 

\e)  10  Mooro'o  Ind.  App.  Cases,  183,  191. 

(/)  73.,  123.  {g)  7  Ben.Sud.Dew.Ad.  Itep.,27S. 

(A)  12  Ben.  Sud.  Dew.  Ad.  Eep.,  189. 

(/)  1  Marsliairs  App.  Cases,  Ben  ,  424. 
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•which  was  in  fact  only  for  enhanced  rent,  the 
Appellant  never  asserted  or  pretended  any  claim  to 
recover  possession  of  the  lands.  Wo  submit,  that  the 
Appellant  is  estopped  from  denying  the  effects  of  such 
permanency  by  the  acts  of  his  predecessors  in  title  : 
first,  as  a  suit  for  rent  admits  that  the  possession  of  the 
tenant  is  rightful  as  Mocurrery  ;  secondly,  the  giving 
receipts  for  rent  to  the  tenants  for  the  time  being  under 
the  designation  of  Mocurrerydars ;  and  thirdly,  the 
permitting  sales  by  public  auction,  as  of  such  tenure, 
the  Appellant  himself  even  bidding  against  the  Bo- 
spondcnt,  who  purchased  the  same.  It  is  established 
by  the  evidence,  that  the  rent  of  Rs.  lOl  has  never 
been  advanced  since  the  date  of  the  Pottah  of  1791-2, 
and  it  would  be  a  great  hardship  upon  the  Kcspon- 
dent  if  the  Appellant  were  allowed  now  to  disturb 
the  tenure.  This  Eespondent  having  purchased  the 
various  shares  of  the  descendants  upon  the  faith  of  the 
land  being  held  at  a  fixed  rent  of  the  original  Lessee, 
which  have  been  publicly  dealt  with,  and  sold  as 
transferable  interests,  and  that  with  the  privity 
of  the  Zemindars  for  the  time  being,  including  the 
Appellant  and  his  father. 

Another  objection  is,  that  the  Court  of  the  Collec- 
tor, a  mere  revenue  Court  under  Act,  No.  X.  of 
1859,  was  not  the  proper  Tribunal  to  determine  the 
questions  at  issue  in  this  suit,  having  regard  to  the 
rights  and  title  of  this  Respondent,  as  well  under 
Ben.  Eeg.  VIII.  of  1793,  as  under  the  Act,  No.  X. 
of  1859.  Moreover,  the  notice  of  enhancement  was 
not  a  sufficient  notice,  nor  was  it  duly  served ;  and  in 
any  event  the  Appellant  has  failed  to  prove  that  the 
enhancement  of  rent  was  a  fair  one,  or  such  as  could  be 
enforced  under  the  provisions  of  Aot,  No.  X.  of  1859. 
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Sir  R.  Palmer^  Q-C,  in  reply : — 

Section  5l  of  Be?!.  Reg.  VIIT.  of  1793,  which 
enacts  that,  no  Zemindar  or  other  Proprietor  is  to 
increase  the  rent  of  Talookdara  dependent  on  him, 
only  applies  to  'falookdars :  Birjkishwor  v.  Sum^ 
Ihoochund  Rai  (a);  Ranee  Surnomof/ee  v.  Maharajah 
Sutteeschunder  Roy^  Bahadoor  (J).  As  this  is  a  pro- 
ceeding for  enhancement  of  rent  of  a  Jungleboory 
tenure,  described  in  sec.  8  of  Ben.  Eeg.  VIII.  of 
1703,  it  is  within  the  provisions  of  Act,  Xo.  X.  of 
1859,  sections  15  and  10.  Baboo  Oopal  Lall  Tha- 
koor  V.  Teluk  Ghunder  Rat  (c),  was  a  suit  for  enhance- 
ment of  rent  of  a  TalooJc  under  Ben.  Reg.  V.  of  1812, 
and  this  Tribunal  decided  that  the  onus  of  proving 
that  the  2\dooh  was  held  at  a  fixed  invariable  rent 
under  a  Mocurrery  or  fixed  tenure  twelve  years  before 
the  Permanent  Settlement  was  on  the  party  in  pos- 
session. To  constitute  that  tenure  there  must  be 
words  of  inheritance,  such  as  from  "  generation 
to  generation"  (JVuslun-bad-nusl^  contained  in  the 
deed  (rf).  There  is  nothing  of  the  kind  to  be  found 
in  this  Pottah ;  there  is  an  entire  absence  of  the 
slightest  indication  that  it  was  to  be  perpetual.  It 
is  simply  a  lease  for  life,  or  terminable  at  the  will  of 
the  Landlord,  as  in  the  Amarcm^  or  service  tenure  ; 
Unide  Rajalia  Raje  Bommarauze  v.  Pcmmasamy 
Vencatadry  Naidoo  (e).  The  cases  of  Freeman  v. 
Fairlie  (/) ;  Gardiner  v.  Fell  (y) ;  and  Doe  dem 
Nemoo  Sircar  v.  Watson   {h\  are  distinguishable,  as 

{a)  1  Ben.  Sud.  Dew.  Ad,  Eep.,  141,  and  see  note  ih.^  142. 

{h)  10  Moore's  Ind.  App.  Cases,  123,         (r)  i}.,  183. 

{d)  lb.,  191.  {e)  7  Moore's  Ind.  App.  Cases,  128. 

(/)  1  Moore's  Ind.  App.  Cases,  305.  (y)  Ih.,  299. 

(A)  1  Morton's  Kop.,  255. 
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the    Potiahs   in    those    cases    were    gra^ited    by  the       1867. 
Government  Collector.  v  Kapoo 

SiNOU 

Their  Lordships'  judgment  was  reserved,  and  now  v. 

delivered  by 


Goo  MAN" 


The  Right  Hon.  Sir  Rich.vrd  T.  Kixderslkt. 

This  is  an  appeal  against  a  decree  dismissing  the 
suit  brought  by  the  Appellant  under  Act,  No.  X.  of 
1859,  for  the  enhancement  of  the  rent  of  lands  within 
his  Zemindarf/.  The  argument  before  their  Lord- 
ships raised  various  questions  of  s<>me  perplexity,  and 
of  great  public  importance  ;  but  the  facts  of  the  case 
are,  for  those  of  an  Indian  cause,  unusua'ly  free  from 
doubt. 

A  claim  to  enhance  rent  assumes  the  existence 
of  some  right  of  occupation  in  the  Defendants  (the 
actual  Tenants),  and  of  a  right  to  raise  the  uent  pre- 
viously paid  in  the  Plaintiff  (the  Zemindar),  The 
Appellant's  title  is  thus  derived  : — He  is  the  son  and 
representative  of  Baboo  Per  tab  Singh^  who,  in  1851, 
purchased  the  Zemindary  in  which  the  lands  in 
question  are  situate  at  an  execution  sale.  The  exe- 
cution, though  at  the  suit  of  Government,  was  one 
in  a  mere  civil  suit  for  moneys,  and,  accordingly,  the 
purchaser  acquired  none  of  the  extraordinary  rights 
of  a  purchaser  at  a  sale  for  arrears  of  Government 
revenue.  He  took  merely  the  right,  title,  and  interest 
of  the  judgment  debtor,  and,  therefore,  subject  to 
whatever  subsisting  interests  in  the  lands  had  been 
effectually  granted  or  created  by  any  formdr  Ze- 
mindar. 

The  following  is  the  history  of  the  Eespondents' 
occupation  : — 


20th  Dec, 
1887. 
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In  1792,' shortly  after  the  Decennial  Settlement  of 
this  Zemindanj  had  been  completed,  but  before  that 
Settlement  had  been  declared  perpetual,  the  then 
Zeniindar  granted  the  lands  in  question  to  one 
A^jhum  Srngh^  at  an  annual  rent  of  S.  Rs.  101, 
under  a  Pottah^  of  which  the  terms  and  eflfect  will 
hereafter  be  considered.  Aghum  Singh  continued 
to  pay  that  rent,  without  variation,  up  to  the  time  of 
his  death,  which  took  place  in  1820  ;  and  in  some  of 
the  latest  of  the  Zemindars  receipts  or  acquittancea, 
which  have  been  produced  in  evidence,  he  is  described 
as  Makurrereedar,  After  his  death  his  sons,  Periah 
Singh  and  Neerbhan  Singh^  continued  to  hold  the 
lands  on  the  same  terms,  and  some  of  the  Zemindar^M 
receipts,  accepting  the  same  rent  of  S.  Ep.  101  from 
Pertab  Singhj  and  describing  him  as  Mohurrereedar^ 
are  also  in  evidence.  Pertab  Singh  died  in  or  before 
l8o8,  for  in  a  proceeding  before  the  Deputy  Col- 
lector of  Zillah  Purneahy  dated  the  24th  of  January  j 
1842,  his  son,  Gooman  Singh^  one  of  the  present 
Eespondents,  and  Neerbhan  Singh;  are  described  as 
the  then  occupants  of  the  lands. 

That  proceeding  was  in  a  suit  brought  by  Govern- 
ment for  the  resumption   and  assignment  of  fhese 
lands  which  failed  on  proof  that  they  were  included 
in  the  Zemndary^  of  which  the  revenue  had  been 
permanently  settled  in  1793,  and  were,  therefore,  not 
subject   to   any  claim  on  the  part  of  Government. 
The  Zemindar  being  no  party  to  this  proceeding,  it 
is  material  only  as  showing  that  the  title  on  which 
the  Ifespondents  now  rely  was  openly   asserted  as 
early  as  1838.     Some  of  the  other  receipts  that  are 
in  evidence  show  that  rent  for  the  years  1835,  1836,- 
and  1837,  at  the  old  rate  of  S,  Rs.  101,  was  received 
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from  Gooman  Singh ;  and  ia  these  also  he  is  de- 
scribed as  Mocurrerreedar,  It  is  not,  however,  clear 
that  these  Iast*mentioned  receipts  were  granted  by 
the  then  Zemindar  or  his  Officers.  It  seems  more 
probable  that  they  were  granted  by  a  Receiver,  who, 
under  the  Court  of  Wards,  during  the  minority  or 
incapacity  of  the  Zemindar^  or  under  some  other 
unexplained  circumstances,  was  at  that  tiQie  in 
possession  of  the  Zemindart/.  It  also  appears  that 
although  the  rent  was  often  taken  from  one  member 
of  the  Si  tig  h  family,  as  shown  by  the  receipts,  there 
were  many  persons  of  that  family  beneficially  inte- 
rested in  the  lands,  Pertab  Singh  having  left  five 
sons  besides  Gooman  Singh^  and  Neerbhan  Singh 
having  on  his  death  left  two  sons,  Dabee  Singh  and 
Akbur  Singh.  And  from  one  of  the  documents  in 
evidence  in  the  cause  it  appears  that  fees  were  paid 
by  the  two  last-named  persons  to,  and  accepted  by,  the 
Receiver  in  1845,  on  a  mutation  of  names,  as  upon 
the  devolution  ois,  Mocurrery  tenure. 

The  Father  also  of  the  Appellant  is  shown  to  have 
brought,  in  1856,  a  summary  suit  for  the  recovery  of 
one  yea|'s  rent,  at  the  rate  of  S.  Rs.  101,  alleging 
that  the  lands  were  held  as  a  Mocurrery  at  that 
rent  by  the  Defendants  there  named. 

So  far  the  tenure,  whatever  was  its  nature,  remained 
in  the  Singh  family,  but  it  afterwards  became  the 
subject  of  transfer  by  sale.  By  various  transactions, 
partly  of  voluntary  sale  and  purchase,  partly  of  pur- 
chase at  judicial  sales,  of  which  the  earliest  is  in 
1858,  the  Respondent,  Muddim  Lull  Doss^  had, 
before  the  commencement  of  the  present  suit,  acquired 
,  the  whole  interest  in  the  tenure,  except  the  shares 
(at  most  one-twelfth  each)  of  Gooman  Singh  and  of 
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one  of  his  brothers ;  and  it  is  stated  in  the  Kespon- 
dents'  case  that  he  has  since  acquired  the  last-men- 
tioned shares  also,  and  is  no-w  the  only  person 
interested  in  supporting  the  decree  under  appeaU 
The  result,  therefore,  of  what  has  been  stated  is,  that 
at  the  commencement  of  this  suit  the  lands  had  been 
held  as  against  the  Zentirydar  at  one  unvarying  rent 
since  1792y  under  a  tenure  originating  in  the  Fottak 
of  that  year,  but  treated  de  facta  as  an  hereditary 
tenure,  and,  from  time  to  tirne^  described  by  both  the 
Zemindar  and  the  tenants  as-  a  Mocurrertf  tenure ; 
and  that,  as  such,  it  has  been  made  the  subjeet  of 
sale  and  transfer,  to  the  knowledge  and  with  the 
assent  of  the  Zkmindar^  who  on  one  occasion  bid, 
through  his  manager,  for  a  portion  of  it. 

The  first  proceeding  in  the  suit  was  necessarily 
the  notice  which  the  1  Sth  section  of  the  Act  directs 
to  be  served  on  the  under-tenant  or  Ryot  whose 
rent  is  sought  to  be  enhanced.  That  document 
stated  that  the  iaisdad,  meaning  probably  the  rent' 
roll,  of  the  lands  was  extremely  small ;  that  the 
Kespondents  had  produced  "  no  reliable  document,'^ 
showing  on  what  special  grounds  they  occupied  them  ; 
that  with  a  view  to  settle  the  rent,  the  lands  had  been 
measured,  and  were  found  to  consist  of  11,615  bee- 
gahs  f  and  that  the  rent  of  them,  according  to  the 
rate  paid  by  other  Ryots  cultivating  the  same  kind 
of  land,  would  amount  to  Ks.  24,842,  10a.  8p.  And 
the  plaint  founded  on  this  notice  accordingly 
claimed  that  sum  with  interest,  amounting  in  all  to 
Rs.  26,752c  6a  9p.  as  due  from  the  Respondents  to 
the  Appellant. 

The   learned   Counsel    for   the    Appellant    hare 
argued,,  that  the  defence  set  up  by  the  Respoodeats 
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must  be   taken  to  bo  that   they  are   the  holders   of        isgt. 
a    Mocurrerif-ulimrary  tenure,    i.   e.  an    hereditary        Uxboo 
tenure,  at  a  fixed  rent  under  the  Pottah  of  1792  ;  and 
that  they  must  stand  or  fall,  according  as  th<3  terras  of 
that  instrument  establish,  or  fail  to  establish,  such  a       Sinoh 
title.     Their  Lordships  cannot  aooedo    to  that    argu* 
ment.     It  is  to  be  observed,  that  Act,  No.  X.  of  1859, 
eec.  59,  does  not  require  the  Defendants  to  put   in 
any    written    pleading.      And,  in    their    Lordships' 
opinion,  the  fair  construction  of  the  written  statement 
which,  under  the   option  given   to  him,  th^   Eespon* 
dent,  Muddun  Lull  .Doss,  did  put  in  is,  that  under  all 
the  circumstances  stated  above,  he   and  those   from 
whom  he  derives  title  must  be  taken  to  have  held  as 
hereditary  MociirrereedarSj  which  of  itself  would  be 
an  answer  to  the    suit ;  and  that  if  that  contention 
could  not  be  supported  to  its  full  extent,  they  were 
protected   against  an  cnliancement  of  rent  by    the 
provisions  of  Act,  Jfo.  X.  of  1859. 

The  Respondents  have  been  successful  in  every 
stage  of  the  suit  in  the  Courts  below ;  but  the 
several  decisions  in  their  favour  have  proceeded  on 
different  grounds.  The  Collector  (the  Judge  in  the 
first  instance),  in  his  judgment  of  the  31  st  of  Marchj 
1862,seems  to  have  held,that  though  the  Pottah  neither 
stated  the  amount  of  the  land,  nor  said  that  it  was 
tj  be  held  for  ever  at  the  rate  fixed,  the  Defendants 
had  proved  that  they  had  hold  for  upwards  of  seventy 
years  at  one  rate,  and  that  the  Plaintiff  had  totally 
failed  to  prove  that  his  proposed  enhancement  was 
a  fair  one,  or  at  a  rate  which  could  be  enforced  under 
the  Act.  From  this  there  was  an  appeal  to  the 
Iligh  Court.  The  petition  of  appeal  treats  the 
Respondents  as  Rj/ots  \  and  on  the  first  argument  in 
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that  Court  their  Counsel  argued  their  case  on  the 
assumption  that  they  were  properly  described  as 
Bf/ots.  On  that  occasion  the  Judges  held  that  the 
Pottah  did  not  in  its  terras  confer  any  Mocurrery 
title ;  and  that  the  statement  of  the  Appellant's 
father,  and  the  receipts  describing  the  tenants  as 
MocurrereedarSj  would  not,  in  the  absence  of  all 
Mocurrery  title  in  the  original  lease,  confer  such  a 
title,  or  form  an  estoppel  to  the  Appellant's  suit. 
But  they  also  held  that  the  law,  as  declared  by  the 
3rd  and  4th  sections  of  Act,  No.  X.  of  1859,  con- 
ferred in  fact  a  dlocurrery  title  on  all  Ryots  in  the 
position  of  the  Defendants,  who  held  lands  at  fixed 
rents,  which  had  not  been  changed  since  the  date 
of  the  Permanent  Settlement.  The  Appellant  peti- 
tioned for  a  review  of  this  decision,  partly  on  the 
ground  afterwards  decided  against  him,  and  now 
abandoned,  as  to  what  in  legal  contemplation  is  the 
date  of  the  Permanent  Settlement  ;  and  partly  on  the 
ground  that  the  Court  had  proceeded  upon  the  pro- 
visions of  the  3rd  and  -Ith  sections  of  the  Act,  No.  X. 
of  1859,  which  were  specifically  applicable  to  Byots 
only,  whereas  it  ought  to  have  proceeded  under  the 
l5th  and  ICth  sections,  relating  to  persons  possess- 
ing a  transferable  interest  in  the  land  intermediate 
between  the  Proprietor  of  the  estate  and  the  liyolSy 
such  as  the  Defendants  were ;  that  between  these 
last-mentioned  sections,  on  the  one  hand,  and  the 
3rd  and  4  th  sections  on  the  other,  the  right  may  be 
dependent  on  the  conditions  of  a  lease,  whereas  under 
the  latter  it  would  be  independent  of  the  conditions 
of  any  lease  ;  and  finally,  that  the  question  was  to  bo 
treated  not  as  one  of  prescriptive  right,  but  as  one 
dependent   on  the   terms  of   the  Pottah.     The    High 
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Court,   on   this  final  hearing,  held  that  the  Defen-        i^^"?- 
dants   were   not    Rfjots^    but    Tenants    intermediate       Baboo 
between  the  Proprietors    and  the    Ryols ;  that  they     ^^^I'^J^^ 
did  not  hold  under  a  terminable  lease,  nor  under  the  v. 

Pottahj  which  did  not  in  any  way  refer  to  them,  but  Sinqu. 
only  to  the  original  Lessee  ;  but  that  inasmuch  as  they 
had  been  allowed  by  the  Proprietors  to  hold  the  tenure 
without  any  Pottah  for  fifty  years,  and  ever  since  the 
death  of  the  first  Lessee,  and  the  Proprietors  had 
by  their  acts  admitted  the  tenure  to  be  transferable 
and  Mocurrery^  i.e.  permanent,  it  was  not  for  the 
Court,  sitting  as  a  Kovenue  Court  under  Act,  No.  X. 
of  1859,  and  in  a  suit  for  rent,  to  declare  the  tenure 
neither  | permanent  nor  transferable ;  and  that  the 
Eespondents,  holding  a  tenure  at  a  fixed  rent,  which 
had  not  been  changed  from  the  time  of  the  Perpetual 
Settlement,  were  protected  by  the  15th  and  16th 
sections  of  the  Act  from  enhancement. 

It  is  now  assumed  on  both  sides  that  whatever  was 
the  interest  of  the  Eespondents  in  these  lands,  they 
were  not  Ryots^  but  Tenants  intermediate  between  the 
Proprietor  and  the  Ryots,  And  one  of  the  points 
taken  for  the  first  time  here  was,  that  that  being 
so,  they  were  not  subject  to  the  jurisdiction  of  tho 
Collector  under  Act,  No.  X.  of  1859;  that  this 
tenure,  if  it  could  be  made  the  subject  of  enhance- 
ment of  rent  at  all,  could  be  made  so  only  by  suit  in 
the  Civil  Court ;  and  for  examples  of  this  we  were 
referred  to  the  cases  of  Ranee  Surnomoyee  v.  Maha- 
rajah SuttccschunJer  Roy^  Bahadoor  (10  Moore's 
Ind.  A  pp.  Cases,  123);  and  that  of  Baboo  Gopal 
Lall  Thakoor  v.  Teluk  Chunder  Rot  (10  Moore's 
Ind.  App.  Cases,  183). 

Their  Lordships  cannot  entertain  any  doubt  of  the 
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jurisdictiou  of  the  Courts  below.  Both  the  cases  cited 
were  tried  before  Act,  No.  X  of  1859,  was  passed. 
That  Act  throughout  contemplates  under-tenants  as 
distinct  from  llyotSy  and  contains  provisions  relating 
to  both  classes.  And  their  Lordships  think  that  the 
23rd  section  of  the  Act,  by  which  exclusive  juris- 
diction is  given  to  the  Collector  over  the  suits  therein 
mentioned,  embraces  such  a  suit  as  this,  whether  it 
be  treated  as  what  it  substantially  is,  viz.  "  a  suit 
for  the  determination  of  the  rate  of  rent  at  which  a 
Fottah  and  Kaboolyat  should  be  given,"  or  as  what 
it  is  in  form,  a  suit  for  *'  arrears  of  rent  due  on 
account  of  laud." 

This  being  so,  the  first  question  is,  what  is  the 
nature  of  the  Respondents'  sub-tenure  ?  If  it  caa 
be  shown  to  be  Mocurrery-istimrary^  there  is  an 
end  of  the  case.  If  this  cannot  bo  established,  the 
question  whether  the  Respondents  are  not  protected 
by  the  15th  and  16th  sections  of  the  Act  will 
arise. 

The  PoUah  is  addressed  to  Aghum  Stnjh  as 
*'  Moostager^^^  which  is  translated  "  Fnrmer^^  of  Mou- 
zah  Cheloone^  and  other  villages  in  Forests  of  Suk- 
hooa  trees  in  the  Zillah  named  ;  and  the  operative 
part  of  it,  according  to  one  version  of  it,  is  in  these 
words :  "  Inasmuch  as,  in  accordance  with  your 
application,  the  lands  of  the  villages  in  the  said 
Forests  have  been  assessed  with  a  rental  of  lOl 
rupees,  everything  being  consolidated,  and  a  Puttah 
granted  to  you,  it  is  required  that  you  will  in  all 
confidence  have  the  lands  of  the  said  Forests  occu- 
pied by  Purbuttea  and  other  RyotSj  and  keep  pay- 
ing to  the  Sircar  the  rent  yoar  by  year,  according  to 
this  Pottah ;  and  whenever  you  may  be  summonod 
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for  the  purposo  of  hunting,  j'ou  will  attend  accom- 
panied by  all  the  Purbutteas.^^ 

In  the  course  of  the  arguments  for  the  Appellant, 
a  question  was  raised  whether  this  Pottah  was  more 
than  a  lease  of  the  village  lands  then  in  cultivation ; 
and  whether  the  greater  part  of  the  land  now  in  the 
occupation  of  the  Eespondents  had  not  been  acquired 
by  subsequent  and  gradual  encroachment.  Their 
Lordships,  however,  are  of  opinion,  that  the  Pottah 
covered,  not  only  the  lands  then  in  cultivation,  but 
also  the  Forest  lands  which  the  grantee  was  to  settle 
and  reclaim  by  bringing  Purbutteas  and  other  Ryots 
upon  them ;  and  upon  the  pleadings  and  evidence 
in  this  cause,  they  must  assume  that  it  included  all 
the  lands  which  the  Appellant  now  scf^ks  to  re-assess. 
The  nature  and  extent  of  the  interest  in  these  lands 
which  it  conferred  on  Aghum  Singh  have  now  to  bo 
considered. 

Upon  these  points  their  Lordships  are  not  prepared 
to  dissent  from  the  judgment  of  the  High,  Court,  in 
80  far  as  it  found  that  the  Pottah^  taken  by  itself, 
cannot  be  held  to  have  granted  a  Mocurreri/'istimrar;/ 
tenure.  It  does  not  contain  the  term  "  Mocurrery^'' 
or  any  equivalent  words  from  which  an  obligation  on 
the  part  of  the  Grantor  never  to  raise  the  rent  is 
fairly  to  be  inferred  ;  nor  does  it  contain  the  expres- 
sion "  from  generation  to  generation,'*  or  other  like 
words  importing  that  tenure,  whether  the  rent  was  to 
be  fixed  or  variable,  was  to  be  hereditary.  Their 
Lordships  cannot  accede  to  the  argument  for  the 
Respondents,  that  a  Pottah  must  primd  facie  be 
assumed  to  give  an  hereditary  interest,  though  it  con- 
tains  no  words  of  inheritance.  They  do  not  think  that 
the  case  cited  from  Morton^s  decisions^  still  less  thai 
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that  of  Freeman  v.  Fairlie  is  any.  authority  for  such 
a  proposition.  '*  Potlah^'*  as  may  be  seen  by  referring 
only  to  Act,  Xo.  X.  of  1859,  is  a  generic  term  which 
embraces  every  kind  of  engagement  between  a  Zemin* 
dar  and  his  under-tenants,  or  Ryots.  Nor  can  it  be 
disputed  that  the  expressions  here  wanting  are  ordi- 
narily used  in  the  grunt  of  a  perpetual  tenure. 

Again,  neither  the  date  nor  the  nature  of  the 
transaction  is,  on  the  whole,  in  favour  of  the  hypo- 
thesis that  the  intention  of  the  Grantor  was  to  create 
a  perpetual  tenure  at  a  fixed  rent.  It  i^jay  be  con- 
ceded to  the  Eespondents  that  the  Zemindar  in  1791 
may  have  deemed  himself  capable  of  granting  such  a 
tenure.  For,  though  according  to  the  preamble  of 
Ben.  Reg.  XLIV.,  of  1791,  Zemindars^  before  the 
Perpetual  Settlement,  had  no  power  to  enter  into 
engagements  for  a  period  exceeding  that  of  their 
own  engagement  with  Government,  and  in  1792 /the 
Decennial  Settlement,  which  had  just  been  completed, 
had  not  been  declared  perpetual,  yet  at  that  time 
there  was  every  reason  to  believe  that  the  settle- 
ment would  be  declared  perpetual ;  and  the  second 
section  of  the  Eegulation  last  referred  to,  which 
restricts  the  Zeminda7'^s  power  of  disposition,  had 
not  been  enacted.  The  whole  policy,  however,  of  the 
Decennial  Settlement,  as  appears  by  Regulation  VIII. 
of  1793,  was  adverse  to  Mocurrery  tenures.  It  made 
them  all  subject  to  re-assessment,  unless  they  fell 
within  the  protection  of  the  49th  section  of  that 
Regulation.  It  is,  therefore,  not  probable  that  the 
Zemindar  would,  immediately  after  the  completion  of 
the  settlement,  grant  such  a  tenure,  except  upon 
special  grounds  and  adequate  consideration ;  and  of 
these  there  is  no  proof.     Though  the  Pottah  contains 
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some  reference  to  future  services,  as  incidental  to  the 

\  tenure,  the  transaction  on  the  face  of  it  is  a  grant  of 

''lands   partly  cultivated  but  chiefly  waste,  with  the 

object,  on  the  part  of   the  Grantee,  of  bringing  the 

latter  into  cultivation. 

If,  on  the  one  hand,  it  is  improbable  that  the 
Grantee  should  undertake  such  an  obligation  without 
some  fixity  of  tenure,  and  some  assured  and  permanent 
interest  in  the  lands ;  it  is,  on  the  other  hand,  equally 
improbable  that  the  Grantor  should  part  for  ever  with 
all  his  interest  in  the  improvable  value  of  his  lands. 
But  passing  from  the  Pottah^  taken  by  itself,  it  is 
necessary  to  consider  the  character  of  the  occupation 
of  the  land,  as  shown  by  the  uncontested  facts  of  the 
case. 

The  Appellant,  as  we  have  already  remarked,  is 
not,  as  was  the  Plaintiff  in  the  case  of  Baboo  Gopal 
'Lall  T/iakoor  v.  Teluck  Chunder  Rui  (10  Moore's 
Ind.  App.  Cases,  183),  which  was  cited  in  the  argu- 
ment, an  auction  Purchaser,  who,  under  the  Revenue 
laws,  can  throw  upon  the  Tenant  the  burden  of  show- 
ing that  his  tenure  would  have  been  valid  against  a 
Zemindar^  unfettered  •by  any  pergonal  engagement, 
at  the  time  of  the  Perpetual  Settlement.  He  is  bound 
by  the  engagements  and  acts  of  his  predecessors  in 
the  Zemindary ;  and  we  must  consider  the  evidence 
of  these  as  it  bears  first  upon  the  duration  of  the 
tenure,  and  next  upon  the  question  of  fixed  or  vari- 
able rent.  And,  in  doing  this,  we  must  recollect 
~"  tnat,  after  the  passing  of  Regulation  V.  of  1812, 
there  was  no  restriction  upon  the  disposing  power  of 
the  Zemindar. 

The  facts  already  stated,  aflfcfrd  incontestable  proof 
that  ever  since  the  death  of  Aghmn  Singh^  the  here- 
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ditary  character  ef  this  sub-tenure  has  been  recog^' 
nized  by  the  successive  Zemndia's.  There  is  also 
evidence,  which  is  not  contradicted,  that  some  of 
thera  have  recognized  its  transferable  nature.  This 
evidence  affords  ample  grounds  far  inferring  either 
that  the  tenure  was  always  intended  to  be  hereditary, 
although  not  so  expressed  in  the  Potlah^  or  that,  if 
the  original  grant  were  limited,  as  was  suggested,  to 
the  life  of  Aghimi  Singhj  his  tenure  has  by  sonid 
subsequent  grant  become  hereditary  and  transferable. 
And,  upon  the  proof  her©  given  of  long  and  uninter- 
pupted  enjoyment,  accompanied  by  the  recognition  off 
its  hereditary  and  transferable  character,  it  is  almost 
impossible  ta  suppose  that  a  suit  by  the  Zemindar  ia 
the  Civil  Court  to  disturb  the  possession  of  the 
Respondent,  could  not  be  successfully  resisted.  Tho' 
case  of  Joba  Singh  v.  Meer  Nujeev  Oollah  (4  Ben.  Sudv 
Dew.  Ad.  Rep.  271)  is  an  authority  for  the  proposi- * 
tion,  that  evidence  of  this  kind  wilt  supply  the  want 
of  the  words  "  from?  generation  to  generation"  in  the 
Tottah^  which  is  the  foundation  of  such  a  title. 

Upon  this  second  point,,  the  evidence  of  the  subse* 
quent  acts  and  conduct  of  the  Zemindars  is  material 
only  in  so  far  as  the  receipts  and  proceedings  above 
referred  to  show  that  both  Aghum  Singh  and  hi* 
successors  were  described  as  Mocwrereedars,  Their 
Lordships  are  not  prepared  to  say  that,  from  this  evi- 
dence, a  Court  or  jury  might  not  legitiniately  'infer^ 
as  against  the  first  Zemindar  and  his  successors, 
either  that  the  rent  had  been  always  fixed,  or  that  by 
subsequent  contract,  that,  which  had  been  originally 
variable  \\?A  been  made  invariable.  It  is  not,  how- 
ever, necessary  for  the  determination  of  this  appeal 
that  they  should  so  decide  ;  and  they  are  unwilling^ 
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to   draw   from    the  facts  proved 
were   not   drawn   by    the  Court 


without  necessity, 
concl  usions  which 
below. 

It  is  sufficient  to  say,  that  if  the  tenure  was  or  has 
become  hereditary  «ntl  transferabk,  as  st^ated  above, 
and  if,  as  is  abundantly  shown,  the  rent  has  not  been 
lihanged  from  the  time  of  the  Perpetual  Settlement, 
the  case,  as  ruled  by  the  High  Court,  falls  within  the 
protection  of  the  15th  section  of  Act,  No.  X.  of  1859. 
Whatever  be  the  interpretation  to  be  given  to  the 
somewhat  loose  and  ambiguous  expression,  '*  a  termi- 
nable lease,"  it  is  clear  that  a  tenure  under  which  the 
Tenant  can  no  longer  be  dispossessed  by  his  4&upeiior 
•cannot  be  brought  within  that  exception. 

There  is  another  ground  upon  which,  though  it 
does  not  seem  to  have  occurred  to  the  Court  below, 
their  Lordships  cannot  but  think  that  the  present  suit 
ought  to  hav«  been  dismissed.  It  has  been  seen  that 
the  Respondents  were  sued  as  occupying  Bf/ois,  liable 
for  the  rent  assessed  upon  them  in  tliat  character ; 
that  the  High  Court  held  that,  considered  as  Eyots^ 
they  were  protected  by  the  3rd  and  4th  sections  of  the 
Act,  No.  X.  of  1859,  and  that  thereupon  the  Appel- 
lant, shifting  his  ground  and  treating  the  Respondents 
not  as  Rffois^  but  as  Tenants  intermediate  between 
him  and  the  Ryots^  obtained  an  Order  for  review. 

But  if  the  Respondents  were  Tenants  intermediate 
between  the  Proprietor  and  the  Rt/ot^  that  fact  see  ms 
to  raise  objections  both  of  form  and  of  substance  fatal 
to  the  maintenance  of  the  present  suit.  The  notice 
on  whieh  it  was  founded  did  not  in  that  case  accurately 
apecify  "  the  ground  on  which  enhancement  of  rent 
was  desired ; ''  and  the  assessment  on  which  the 
8ttm  sued  for  was  calculated,   was  improperly  made  : 
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the  case  of  Dyaram  v.  Bhobindur  Naraen  (1  Ben.  Sud 
Dew.  Ad.  Rep.,  139),  and  the  note  of  Sir  William 
Macnaghten  at  the  foot  of  it,  p.  140,  show  that, 
where  the  suit  is  against  an  intermediate  Tenant, 
the  enhancement  ought  to  be  made  according  to 
the  Pergunnah  rate  of  the  rents  payable,  not  by 
KyotSy  but  by  the  holders  of  similar  tenures.  To 
assess  such  an  intermediate  Tenant  according  to  the 
rents  paid  by  Ryots,  must  necessarily  deprive  him  of 
all  beneficial  interest  in  his  tenure. 

Their  Lordships,  however,  do  not  decide  this  case 
on  this  last  ground.  For  the  reasons  above  stated, 
they  think  that  the  decision  of  the  High  Court  was 
substantially  right,  and  they  will  humbly  recommend 
Her  Majesty  to  dismiss  this  appeal  with  costs. 


MoHUMMUD   Zahoor   Ali   Kuax     -     Appellant  y 


AND 

MussuMAT     Thakooraneb     KUTrA 
KoER,  and  others 

On 


I       Respandonh* 


2nd  Dec, 
1867. 


appeal    from    the    S udder    Dewanivj    Adawlut^ 
North' Western  Provinces,  Agra. 

X  HE  suits  in  which  this  appeal  arose,  was  brought 
by  the  Appellant  against  the  Respondents  in  the 
To  entitle  a  Civil  Court  of  the  Principal  Sadder  Ameen  of 
qualified  Und-  *  Present : —Members  of  the  Judicial  CowwiY^^*— The  Right 
estete  iTi^n'^  Hon.  Sir  James  W.  ColvUe,  the  Right  Hon.  Sir  Edward  Vaughan 
charge  of  the  Williams,  the  Right  Hon.  Sir  Richard  Torin  Kindersley,  and  the 
Court  of  Right  Hon.  the  Lord  Justice  Rolt. 

advantage,  by       Assessor : — The  Right  Hon.  Sir  Lawrence  Peel. 
wayof  defence  .  .  - -r*       n        t  tt     r 

to  an  action  brought  against  her,  of  the  provisions  of  Ben  lieg.y  1.1 1.  ot 
1803,  in  respect  of  heruon-liability  for  Bond  debts  contracted  by  her, 
the  course  pointed  out  in  that  Regulation  must  be  strictly  followed. 
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Zillah  Meerut^   to  recover  the  sum  of    Es.   21,280,         l^<i7. 
principal  and    interest,    due  on    a  Bond    alleged  to    Moifvxniri) 
have  been   executed  by  the    first  llespondent.     The     ^li^kT^^n 
other  Respondents  were  made  Defendants  on  the  alle-  le- 

gation that  they  had  combined  with  the  Obligor  and  thakooranke 
colorably   procured  her    estate   to   be    transferred  to    ^^^^^  ^^^' 
them   in    order    to    deprive    the    Appellant    of    his 
remedy  against  it. 

The  Sadder  Ameen  {Mohommed  Abdool  A::eez 
Khun)  dismissed  the  suit,  with  costs,  on  the  ground 
that  Talooka  Chukkathul^  in  the  CoUectorate  of 
Albjgurh^  the  estate  of  the  first  llespondent,  liutla 
Koer^  was,  at  the  date  of  the  execution  of  the 
Bond  in  question,  in  charge  of  the  Court  of  Wards, 
under  Den.  Reg.,  LII.  of  1803,  and  that  it  was, 
therefore,  essential  that  the  Government's  Collector's 
sanction  should  have  beeli  obtained  to  the  execution 
of  the  Bond,  and  be  held  that  such  omission  nullified 
the  Bond;  and,  further,  that  in  consequence,  it 
became  unnecessary  to  record  any  opinion  as  to  the 
genuineness  of  the  Bond,  or  to  enter  into  any  of  the 
other  points   stated  in   the  recorded   issues.     By  the 

The  provisions  of  Ben,  Reg., LII.  of  1803  (extending  Ben.  Reg.X.  of 
1793,  to  the  North  Western  Provinces),  are  identical  with  the  former 
Regulation. 

Circumstances  in  which  it  was  held,  that  a  female  whose  estate  was 
under  the  control  of  theC'ourt  ofWards  was  not  to  be  considered  a  dis- 
qualified female,  and  that  she  had  power  to  contract  Bond  debts. 

Where  a  Plaintiff  sued  the  Obligor  and  other  Defendants  on  a  Bond, 
not  affecting  land,  and  there  was  an  allegation  in  the  plaint,  that  the 
Obligor  had  transferred  the  land  to  those  Defendants  to  avoid  judg- 
ments attaching  on  the  land,  it  was  held,  that  there  was  no  right  of 
action  against  those  Defendants,  and  they  wore  improperly  made 
parties. 

The  case  of  JanKhdtoo7iY,  Khwaja  AH  Mullah  (5  ^fn.Sud.Dew.Ad. 
Rep.,  240),  founded  upon  Ben.  Reg.,  X.  of  1798,  followed. 

Although  the  Judicial  Committee  is  disposed  to  give  a  liberal  con- 
struction to  pleadings  in  Indian  Courts,  so  as  to  allow  everj' question  to 
be  raised  and  discussed  in  the  suit,  yet  a  Plaintiff  cannot  be  entitled  to 
relief  upon  facts  and  documents  neither  staled  or  referred  to  in  the 
pleadings. 
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18G7.        decree  of  the  late  Sadder  Dewanny  Court  at  Agra^ 

MouoMMUD  consisting  of  Messrs.  J.  11.  BfiUen   and    (7.  R.    Lind- 

Ali^Kuan    ^^!f^  *'^®  decision  of  the  lower  Court  was  affirmed,  as 

^'  the  appellate  Court  was  of  opinion,   that  the  superin- 

thakoorankii  tendenoe   ot   the  Court  or     Wards   over    the   estate 

existed  at  the  time  of  the  execution  of  the  Bond,  and 

as  a  couclusion  of  law,  the  first  Respondent  was  not 

competent  to  incur  any  debt,  and,   therefore,  decreed 

that,  in  the  circumstances,  there  was  no  necessity  for 

inquiring  into  the  second  issue,  namely,  whether  the 

Bond   was   executed    by   her   and    was   a   band  fide 

instrument. 

The  present  appeal  was  from  this  deeree  of  affirm- 
ance. As  the  Respondents  did  not  appear,  the  case 
was  heard  ex  parte. 

The  judgment  of  their  Lordships  being  confined 
to  the  operation  oi  Ben,  Rejf.,  LII.  of  1803,  and  not 
touching  the  merits,  it  is  not  necessary  to  detail  the 
facts. 

The  questions  taken  on  appeal  were ;  first,  whether 
the  estate  and  property  of  the  first  Respondent,  Rutta 
JCoeTy  was  in  charge  of  the  Court  of  Wards  when 
the  Bond  sued  upon  was  alleged  to  have  been  exe- 
cuted by  her  ;  and  secondly,  whether  such  custody  or 
charge  was  not  of  a  character  as,  under  the  above 
Regulation,  incapacitated  her  from  contracting  debts 
in  any  way,  without  the  consent  of  the  Court  of 
Wards,  and  deprived  the  Appellant  of  his  rights 
under  the  Bond. 

Mr.  Leith  (Sir  R.  Palmer^  Q.  C,   with  him),  for 
the  Appellant, 

Submitted,  that  the  Respondents  failed  to  prove 
that  at  and  previously  to  the  date  of  the  execution  of 
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the  Bond  sued  on  by  the  Appellant,  the  EesponJent,  ^^• 
Butta  Koerj  had  been  by  the  Revenue  authorities  Motiummud 
formally  found  to  be  a  disqualified  landowner  and  alUCha:^ 
incompetent  to  the  management  of  her  estate,  and  ^  J- ^ 
that  by  reason  thereof  her  estate  had  been  taken  thakoobaxeis 
possession  of  and  placed  under  a  Manager  by  the 
Court  of  Wards,  under  Ben.  Eeg.,  LIL  of  1803,  and 
urged  that,  on  the  contraiy,  it  was  established  by 
the  Appellant's  evidence,  that  the  Sudder  Board  of 
Eevenue,  who  afterwards  acted  in  the  capacity  of  the 
Court  of  Wards,  did  in  fact  consider  the  first  Respon- 
dent as  exempted  from  the  operation  of  the  above  Regu- 
lation, and  invested  her  with  the  management  of  her 
estates.  That  being  competent  to  charge  the  estate,  she 
executed  by  their  order,  the  same  directions  for  the 
payment  of  the  Government  revenue  as  other  qualified 
proprietors,  under  the  provisions  of  Ben.  Reg.,  VIII, 
of  1805,  sec.  29,  and  he  further  urged  that,  assuming 
that  she  could  have  been  considered  as  a  disqualified 
landholder,  and  her  estate  under  the  charge  and 
management  of  the  Court  of  Wards,  at  the  date  of  the 
execution  of  the  Bond  ;  yet  as  such  disqualification 
did  not  arise  from  minority,  idiotcy,  or  mental  imbe- 
cility, the  first  Respondent  was  not  thereby  legally  in- 
capacitated from  contracting  debts  for  her  necessary 
expenses,  or  executing  a  Bond  for  securing  repayment 
thereof. 

Their   Lordships  reserved    judgment,    which   was    ^^^^^^'' 
now  pronounced,  as  follows,  by  ' 

The  Right  Hon.  Sir  James  W.  Col  vile. 

This  is  an  appeal  from  a  decree  of  the  late  Sudder 
Dewanny  Adawlut^  of  the  North-Western  Provinces 
of  Agray  bearing  date  the  llth  of  July^  1864, -which 
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J^J^  affirmed  a  docroe  of  the  Principal  Sudder  Ameen  of 
MoHUMMUD  Meeruty  bearing  date  the  25th  of  Februart/^  1863. 
Au  Kuan  The  plaint  was  filed  in  the  Court  of  the  Principal 
MussuMAT  '^"^^^^  Ameen  of  Allygurh  on  the  3rd  of  3/ay,  1861, 
thakooranm  and  is  entitled,  the  petition  of  plaint  of,  the  Plaintiff 
against  Rutta  Koer  and  nine  other  persons,  there 
named,  and  against  Zemiadary  rights  in  certain 
Mouzahs^  there  named,  the  property  of  Rutta  Koer ; 
and  claimed  to  recover  lis.  21,280,  the  amount  due  on 
a  Bond,  dated  the  19th  of  August^  1856,  and  stated 
that,  Rutta  A>r  borrowed  from  the  Plaintiff  Rs.  10,000, 
and  executed  a  Bond  engaging  to  pay  the  amount 
on  demand  with  interest  at  2  per  cent,  per  niensem ; 
and  that  the  Plaintiff  had  repeatedly  demanded  the 
amount  due,  but  that  Rutta  Koer  evaded  payment,  and 
had  not  discharged  the  debt.  It  further  stated,  that 
in  order  that  the  money  might  be  lost  to  the  Plaintiff 
the  other  Defendants  had  combined,  and  got  the  above 
estates  belonging  to  Rutta  Koer  illegally  transferred 
to  them,  though  they  had  not  been  put  in  possession ; 
and,  therefore,  as  a  precautionary  measure,  the  Plaintiff 
filed  the  petition  of  plaint,  with  the  Bond  on  which 
his  suit  was  based,  against  Rutta  iiTo^r,  the  principal 
Defendant,  and  the  other  Defendants  who  claimed 
her  property  ;  and  it  concluded  by  praying,  that  the 
amount  sued  for  might  be  decreed  against  the  De- 
fendants, and  the  property  aforesaid,  with  interest  to 
the  date  of  realization. 

The  Bond  of  the  19th  of  August,  1856,  filed  with 
the  plaint,  and  on  which,  as  stated  in  the  plaint, 
the  suit  is  based,  is  a  simple  money  Bond,  purporting 
to  have  been  executed  by  Rutta  Koer  for  Rs.  10,000, 
and  interest.  None  of  the  other  Defendants  are  iu 
any  ^ay  parties  to  it,  nor  does  it  purport  to  be  a 
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tnortgnge  or  cliarge  upon,  or  in  any  way  to  refer  to  the       1867. 
property  mentioned  in  the  plaint.  Mohummud 

The  Plaintiff  ha's  also  tendered  in  evidence  another    j^^^^^ 
Bond,  dated  the  28th  of  November^   1857,  by  which  v. 

Butta  Koer  purports   to   secure   a  further  advance,  thakooranek 
and  to  pledge  her  Zemindar?/  estates  to  the  Plaintiff  ^^'^^^^^^^ 
until  she  should  pay  off  the  whole  debt  to  him.     But 
his  suit  is  in  no  way  based  upon  this  second  Bond. 

Now,  as  to  all  the  Defendants,  except  Ruiia  Koe7\ 
it  is  obvious  on  the  face  of  the  plaint  that  no  relevant 
case  is  made  against  them.  The  allegation  that  they 
have  combined  with  the  Plaintiff's  alleged  Debtor  to 
get  Jier  estates  illegally  transferred  to  them,  is  no 
ground  of  suit  against  them,  if,  as  is  the  case  here, 
the  Plaintiff  sues  upon  an  instrument  which  creates 
no  charge  upon  or  estate  or  interest  of  any  kind  iu 
the  lands.  If  he  can  obtain  judgment  on  his  Bond, 
and  is  not  satisfied,  he  may  possibly  be  entitled  here- 
after to  raise  such  a  case,  as  that  suggested  iu  the 
plaint,  against  the  land  and  against  these  Defendants  ; 
but  any  such  proceedings  before  execution  on  the 
judgment  are  premature.  It  follows,  therefore,  that 
as  against  these  Defendants,  at  all  events,  the  appeal 
must  be  dismissed,  and  it  is  wholly  unnecessary  to^ 
consider  as  to  them  the  other  defences  set  up  in  their 
several  written  statements. 

Nor  as  to  Rutta  Koer  was  it  open  to  the  Plaintiff 
on  this  plaint,  to  ask  for  any  decree  other  than  a  per- 
sonal decree  for  payment  of  the  amount  due  on  the 
Bond.  The  Plaintiff  is  not  en^^itled  to  rely  on  his 
second  Bond.  Though  this  Committee  is  always 
disposed  to  give  a  liberal  construction  to  pleadings  iu 
the  Indian  Courts,  so  as  to  allow  every  question  fairly 
arising  on  the  case  made  by  the  pleadings  to  be  raised 
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1807.       and  discussed  in  the  snit,  yet  this  liberality  of  con- 
IfonuMMtJD  stniction  must  have  some  limit.      A  Plaintiflf  cannot 
Au^AK   ^^  entitled  to   relief  upon   facts   or  documents  not 
^    ^'         stated  or  referred  to  by  him  in  his  pleadings,  and  the 
tHAKooRANKE  ouly  thiug  that  can  be  rightly  insisted  on  by  the 
Plaintiff  here  is  a  decree  for  payment  against  Jiutta 
Koer.      To  a  decree  so  limited,  he  would  be  entitled 
in  a  suit  properly  framed,  if  he  proved  his  case  ;  and 
the  only  defences  that  could  usefully  be  raised  by 
Hutta  Koer  are — that  she  was  incompetent  to  con- 
tract debt — or  (hat  she  did  not  in  fact  contract  debt 
—or  that  she  had  satisfied  it. 

Two  of  these  defences  she  has  fn  fact  pleaded ; 
namely,  first  (in  substance  and  effect),  that  no  such 
money  was  ever  lent  her,  and  that  the  Bond  was 
fabricated;  and,  secondly,  that  her  property  wa5 
under  the  Court  of  Wards,  and  that  the  Govern- 
ment Officials  had  not  been  made  cognizant  of  or 
accorded  their  sanction  to  the  institution  of  the  suit, 
and  that,  even  supposing  the  Bond  ta  be  genuine, 
the  claim  of  the  Plaintiff  could  not  lie  against  the 
person  and  property  of  the  Defendants 

Amongst  the  issues  fixed  for  trial  by  the  Principal 
'Sudder  Ameen  (besides  those  relating  to  the  validity 
of  the  Bond  and  the  existence  of  the  debt)  was  one 
in  the  following  terms : — "  Thirdly,  had  the  Defen- 
dant the  power  to  contract  debts,  her  estates  being 
under  charge  of  the  Court  of  Wards  ;  and  is  the  fact 
of  no  notice  having  been  given  ef  the  execution  of 
the  Bond  and  the  contracting  of  the  debts  at  the 
Collectorate  a  suflicient  argunient  for  the  falsity  of 
the  Bond  or  not  ?'^ 

The  form  of  the  issue  apparently  assume^  that 
Kutta    Koer 9    estates    were    under   charge    of    the 
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Court  of  Wards,  and  that  the  only  question  was  the       1^67. 
efieot    of   this   circumstance   on    her   power  of  con-   Mohummuo 
tracting  debts ;    but    it    will    be    observed  that  the    A^'KHiN 
question    is,    "  Had    the    Defendant    the    power  to  v- 

contract  debts  ? "  and  not  the  more  limited  ques-  thakooraneb 
tion,  whether  she  had  power  by  contract  to  charge  "^^^  ^^^ 
her  land  with  debts. 

It  is  further  to  be  obsorvcd  that,  though  the  third 
issue  appears  to  assume  that  the  Defendant's  estates 
were  under  the  charge  of  the  Court  of  Wards,  yet 
the  fact  of  their  beiag,  or  of  their  having  been  under 
charge,  was  the  only  fact  or  point  treated  as  open  to 
dispute  or  question  iu  the  Courts  below.  It  was 
•assumed  by  both  the  Courts  that,  if  her  estates  were 
iu  chaise  the  case  was  at  an  end — the  Plaintiff  could 
have  no  relief  of  any  kind ;  and  both  Courts  being  of 
opinion,  that  there  was  sufficient  proof  of  the  estates 
having  been  in  the  custody  of  the  Court  of  Wards, 
from  a  time  anterior  to  the  date  of  the  Bond  to  a 
time  subsequent  to  the  institution  of  the  suit,  the 
Plaintiff's  suit  was  dismissed  with  costs,  and  there 
was  no  examination  of,  or  observations  upon  the  evi- 
dence, which  the  Plaintiff  had  tendered  of  the  loan 
of  the  money  to  Butia  K^er^  and  the  execution  by 
her  of  the  Bond. 

Under  these  circumstances,  the  principal  questions 
to  be  considered  on  this  appeal  are,  whether  the 
estate  and  property  of  Rutta  Koer  were  in  fact 
under  the  charge  of  the  Court  of  Wards  when  the 
Bond  is  alleged  to  have  been  executed,  and  if  so, 
whether  such  custody  or  charge  was  of  a  character 
which  made  her  what  is  called,  undei*  the  Regula- 
tion to  be  presently  referred  to,  a  disqualitiud  foinale, 
and  incapacitated  her  to  contract  debt  in  any  way* 
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J[^  These  questions  turn  mainly  on  Regulation  LII.  of 

MoHUMMtjD  1803.  That  Kegulation,  after  reciting  that  it  is 
Au^KH^rN  essential  to  the  interest  and  happiness  of  Minors,  and 
,,    ^*  of  such  Females  as  shall  not  be  deemed  competent  to 

thakooraneb  the  management  of  their  own  estates,  and  of  Idiots, 
Lunatics,  and  other  proprietors  of  hind  paying  re- 
venue to  Government,  who  are  or  may  ^e  rendered 
incapable  of  managing  their  lands  by  natui-al  defects 
or  infirmities,  of  whatever  nature,  that  the  lands  of 
persons  coming  within  the  above  descriptions,  should 
be  managed  for  the  benefit  of  the  Proprietors,  by 
persons  appointed  to  the  trust  by  Government,  and 
that  a  Court  of  Wards  should  be  instituted,  with 
powers  to  superintend  the  conduct  and  inspect  the 
accounts  of  the  Managers  of  the  estates  of  such 
persons,  it  was  enacted  by  section  5,  that  the  superin- 
tendence of  the  Court  of  Wards  should  extend  to 
the  persons  and  estates  of  (amongst  other  persons) 
all  proprietors  of  entire  estates  paying  revenue  imme- 
diately to  Government,  who  were  or  might  be  Females 
not  deemed  by  the  Governor-General  in  Council 
competent  to  the  management  of  their  own  estates. 
Section  6  enacts,  that  the  lands  of  disqualified  land- 
holders should  not  be  liable  to  be  sold  for  arrears  of 
public  revenue  on  account  of  the  periods  during  which 
such  lands  might  be  under  the  charge  of  the  Court  of 
Wards.  Section  8,  that  the  Collectors  of  the  revenue 
should  ascertain  and  report  to  the  Board  of  Revenue 
what  proprietors  were  disqualified.  Section  9,  that 
if  a  proprietor  of  lands  were  disqualified  solely  from 
being  a  Female,  the  Court  was  to  take  charge  of  the 
cbtiitc  and  to  report  to  the  Governor-General,  with 
])o\ver  to  tlio  Governor-General  to  declare  her  exempt 
from   the    Rogululion.     Section     lO,    that  Managers 
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and  Guardians  were  to  be  distinct,  and  Managers  to        i^'^'*- 
have    care    of    estates,  real    and    personal ;    and    by    MouuMMtn 
sections  22  and   23  provision  Mas  made  for  the  appli-    a.li*khas 
cation  of  moneys  received  of  Managers,  in  which  there    , , ,  ^• 
was  a  provision  that  any  just  debts  then  outstanding  thakoobanib 
against,  or  thereafter  adjudged  against  the  estates  of 
disqualified  landholders,  must  necessarily  be  satisfied  ; 
but  that  the  circumstances  of  all  such  debts  were  to 
be  reported  to  the  Collector,  and  by  him  to  the  Court 
of  Wards,  previous  to  pa5unent  by  the  Manager ;  and 
by  section  26,  Females,  though   disqualified,  were  not 
to  be  subjected  to  Guardians,  but  might  themselves 
receive  and  disburse  their  own  maintenance. 

There  is  no  pretence  for  saying  that,  but  for  the 
application  of  this  Ecgulation  to  her,  Rutta  Kocr 
was  incapable  of  contracting  the  debt  in  question. 
The  Regulation  itself  does  not  in  terms  declare  the 
incapacity,  or  define  the  circumstances  in  which  it  is 
to  ari^e.  The  provisions  of  such  a  law  should  be 
strictly  pursued,  in  order  to  effect  the  disqualification 
of  any  particular  person  ;  and  no  one  should  lose  her 
natural  liberty  of  contracting  debts  unless  the  relation 
of  Ward  and  Guardian  between  her  and  the  Court  of 
Wards  be  regularly  and  completely  constituted. 

The  examination,  however,  of  the  evidence  in  the 
Court  below  appears  to  have  been  addressed  solely 
to  the  object  of  discerning  whether  the  Talook  was, 
in  fact,  under  charge ;  and  it  seems  to  have  been 
assumed,  that  if  in  charge,  Rutta  Koer  was  a  dis- 
qualified person.  But  their  Lordships  are  of  opinion, 
that  this  does  not  necessarily  follow ;  the  Court  of 
Wards  may  have  obtained  the  custody  originally 
under  circumstances  not  affecting  her  personally, 
and  may  have  cmtinuod  in  charge  after   the  estate 
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1867.        devolved  upou  her  under  circumstances  which  do  not 

MoHUMMui>  necessarily  make  her   a    disqualified    Female    under 

aJi^KkIn    Regulation   LII.    o|    1803.     It   becomes,    therefore, 

V.  material  to  ascertain,  not  merely,  whether  the  estate 

thakoobane«  was  under   charge,  but  also  what  were    the  circum- 

uiTA  oKtt.  stances  under  which  it  was  first  brought  undercharge, 

and  afterwards  so  continued* 

The  material  facts  are  these.  The  landed  pro- 
perty in  question  of  Ratta  Koer  (usually  called 
throughout  these  proceedings  the  Talooka  Ohukkathiil^ 
in  the  Collectorate  of  Allf/gurh)  had  previously 
belonged  to  her  Sister,  Maha  Koer.  She  was  de- 
clared a  disqualified  Female,  under  Regulation  LII. 
of  1803,  as  far  back  as  the  year  1811,  and  the  Talook 
was  then  placed  under  the  Court  of  Wards,  and  a 
Manager  was  appointed  under  that  Regulation ;  but 
in  1838,  in  lieu  of  continuing  it  in  the  hands  of  a 
Manager,  the  Talook  was  let  to  Farmers,  who  paid 
their  rents  to  the  Collector,  who  exercises  the  powers 
of  the  Court  of  Wards,  and  throughout  the  whole 
period  from  1811  until  Maha  Koei'^s  death  (with  the 
exception  of  a  few  years  arising  from  circumstances 
not  material  to  the  question)  the  Malikana^  or  main- 
tenance, was  paid  by  the  Collector  to  Maha  Koer. 

Maha  Koer  died  in  1853.  On  her  death  adverse 
claims  were  set  up  to  the  property ;  one  by  Aram 
Singh^  claiming  as  heir  of  her  deceased  husband ; 
another  by  one  Ali  Buksh^  claiming  under  a  Deed 
from  her ;  and  the  third  by  Eutta^  Koer  claiming  as 
her  Sister  and  heir.  The  claim  of  Alt  Bukah  appears 
to  have  been  first  disposed  of,  and  Was  found  to  be 
groundless.  As  between  Aram  Singh  and  Rutta 
Koer  the  Government,  through  the  Sadder  Board 
of   Revenue,  appears  to   have   decided   in   favour  of 
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liutta  Koer^  whose  name  was  recorded  as  Proprietor       i«ft7. 
of  the  Talook  in  place  of   the  deceased  Maha  Koev  ;   jjohummud 
but  she  was  not  put  into  possession.  About  this  time,      "^^^l;^ 
and  apparently  in  consequence  of  the  decision  of  the  v, 

Sudder  Board,aud  certainly  in  or  before  the  year  1 855,  r^^^^vlt^ 
a  civil  suit  was  instituted  by  Aram  Siiirfh  in  the  Court  HuttaKoer. 
of  the  Principal  Sudder  Arneen  of  Allyffurh^  to  enforce 
his  claim  against  Rutta  Koer^  and  to  this  suit  ho 
made  the  Government  a  party,  on  the  ground  of  the 
estate  being  under  the  control  of  the  Court  of  Wards. 
Thereupon  the  official  coirespondence  of  the  Collector 
took  place.  This  mentions  that  in  Avgast^  1855,  a 
petition  was  filed  by  Rutta  Koer  in  the  Court  of  the 
Allygurh  Collector,  stating  ''  that  she  was  not  subject 
to  the  Court  of  Wards;  that  Government  had  been 
wrongly  made  Defendant ;  also  that  she  bad  succeeded 
by  inheritance  to  the  property  of  her  deceased  Sister, 
Mussumai  Maha  Koer^  who  was  subject  to  the  Court 
of  Wards  ;  that  the  functions  of  the  Court  had  ceased 
with  the  Ward's  demise  ;  and  that  the  Board,  in  para- 
graph 16  of  their  Orders,  No.  83,  dated  the  6th  of 
February^  1855,  had  ruled  that,  in  the  absence  of  any 
other  rightful  Claimant,  the  Malguzary  management 
must  depend  upon  her  discretion  j"  and  from  this  cor- 
respondence it  appears,  that  the  final  determination  of 
the  Government  was  to  put  in  an  answer  to  the  eflfect, 
that  Government  was  not  interested  in  the  suit,  that 
the  question  of  right  should  be  settled  between  the 
contending  parties  themselves,  and  that  Government 
should  be  exempted  from  all  costs.  This  was  done, 
the  litigation  went  on  between  Aram  Singh  and  Bufta 
Koer  ;  a  decree  was  made  in  favour  of  the  latter  by 
the  Principal  Sudder  Ameen^  the  date  whereof  does 
not  appear  in  the  proceedings  ;  there  was  an  appeal 
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18G7.       from  that  to  tlio  Sadddr  Court,  where  the  suit  finally 
MoHFMiiuD  ^^ded  in  a  compromise  some    time    in  or  before  the 
Zahoor      year  1862.     If  the  evidence  stopped  here,  it  would 
V.  be  impossible  to  hold  that  the  continued  possession  of 

Soo^J^ln  the  Court  of  Wards  was  more  than  that  of  a  Stake- 
KurrAKoKR.  holder ;  since  if  it  really  held  tlie  Talook  as  a  Court 
of  Wards  on  behalf  of  Rutta  Koer^  treating  her  as 
a  disqualified  Proprietor,  it  was  clearly  the  duty  of 
tl:e  Collector  representing  the  Court  ol  Wards  actively 
to  defend  her  title  to  the  estate.  It  appears,  how- 
ever, that  the  Revenue  authorities  have  not  acted 
consistently  on  their  then  view  of  the  case ;  for  in 
February^  1850,  Batta  Koer  being  recorded  as 
Proprietor,  a  mutation  of  names  as  to  several  villages 
in  the  Talook  was  applied  for  on  behalf  of  certain 
persons,  including  the  present  Appellant, who  claimed 
under  assignments  from  her ;  and  this  application 
having  been  disallowed  by  the  Collector,  because  a 
civil  suit  was  pending,  and  it  was  diificult  to  say  who 
was  in  possession,  the  Sadder  Board  confirming,  on 
appeal,  tho  Collector's  decision,  declared  that  Chuk- 
hdhul  never  had  been  emancipated  from  the  control 
of  the  Court  of  Wards,  and  had  never  been  given 
into  the  possession  of  Rutta  Koer. 

In  1856  the  Farmers  set  up  claims  to  a  settlement 
adverse  to  the  proprietary  title  of  Rutta  Koer  in  Chuk- 
kathuL  Their  claim  was  disallowed,  and  thereupon  a 
correspondence  between  the  Government  authorities 
took  place,  in  the  course  of  whit)h  the  Secretary  to 
Government,  in  a  Letter,  dated  the  21st  oi  August^ 
1856,  stated  that  the  Lieutenant-Governor  agreed^ 
in  opinion  with  the  Sudder  Board  that  no  claim 
adverse  to  the  proprietary  title  of  Thakooranee  Rutta 
Koer  existed,  nor  had    any    sprung    up    during  the 
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administration  of  the  Court  of  Wards,  and  that  ho  is^'7. 

authorized   the    acceptance    of    proprietary   engage-  Mohummud 

raents  from  the   Thakooranec^   with  certain  terms  of  ali^KbIji 

settlement  in  favour  of  the  Thcekfulars.  or  Farmers.  ^,    «. 

MUSSUMAT 

And,  it  appears  from  the  indgment  of   the   Sudder  thakoobankb 

saK  dttaKoer 

Dewanny  Adawlut^  though  the  document  itself  is  not 
set  forth  in  the  Eecord,  that  a  Proclamation,  dated 
the  1st  of  October^    1850,   issued  from  the  Collector's 
Office,  in  conformity  to  the  orders   of  Government 
and  the  Board,   giving  full  proprietary  possession  to 
Rutta  Koer^  who  had  filed  the  usual  Durhhast^  or 
petition,  asking  to  engage  for  the  pay ment  of  revenue, 
and  that  the  Putwarry  of  the  l\tlook  acknowledged 
receipt  of  the    Proclamation   and    the   possession  of 
Butta  Koer  on  the    13th   of   October,    1856.      This 
errangen^ent,  however,  was  not  finally  carried  out. 
It  appears  from  the  Letter  of  tho  Collector  of  the 
18th  of  September^   1858,    that  before   the   contem- 
plated settlement  was  completed  the  Mutiny  broke 
out     He  says :    **  Then  happened  the  Mutiny,  with 
the  Farmers  still  in  possession  of  the  Villages,  and 
the  Government  orders  for  giving  possession  to  Rutta 
Koer  not  carried  out."      From  the  same  document 
it  appears  that,  in  October ,  1857,    when  order  was 
restored  to  the  District,  he,    as   Collector,  resumed 
charge  of  the  Talook^  of  which,  on  the  2nd  of  March. 
1858,  he  appointed  a  Manager;  and,  there  is  further 
proof  that,    between   tho    last-mentionod    date    and 
April,  1«62,  the  Talook  was  under  the  management 
of  the  Court  of  Wards.     But  in  or  before  the  month 
of  Augusty  1862,  the  Court  of  Wards,  for  some  unex- 
plained reason,  gave  up  the  possession  and  manage- 
ment of  the  property,  as  appears  from  tho  Perwannah 
of  the  Collector  filed  in   this  suit,   which  is  referred 
VOL.  XI.  I  2 
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v^I^Il^     to  by  the  Principal  Sudder  Ameeiij  in  his  proceeding 

MoHUMMuD  fixing  the  issues. 

Ali  KHAif        Their  Lordships   are  of  opinion,  that  the  Courts 
MusuMAT    ^^^^^  vrere  warranted  in  concluding  from  this  evidence 

thakooranee  that,  with  the  exception  perhaps  of  Ihe  period  during 
*  which  all  order  and  gorernment  may  have  been  sus- 
pended in  this  District  by  the  Mutiny,  the  Court  of 
Wards  was  continuously  in  the  actual  possession  of 
this  Taloolc  from  the  year  1811  to  Auffualj  1862.    They 
do  not,  however,  think  that  by  reason  of  that  posses* 
sion,  which  began  in  the  time  of  the  Maha  Koer^  Ruth 
Koer  was,  when  this  Bond  is  alleged  to  have  been 
executed,  incapable  of  binding  herself  by  contract 
They  have  already  observed  that,  in  order  to  effect 
such   a  disqualification,    the    Regulations  must  be 
strictly  pursued.  Under  this  Uegulation  the  Collector 
is  to  report  a  female  Proprietor  as  disqualified  to  the 
Board  of  Revenue,  and  the  Board  of  Revenue,  in  their 
capacity  of  a  Court  of  Wards,  are  to  report  that  they 
have   taken  the  estate  under  their  ehai^,  to   the 
Governor-General  in  Council,  so  as  to  enable  him  to 
exercise  his  discretion  of  exempting   her  from   the 
operation  of  the  Regulation.     Nor  are   these  mere 
forms ;  they  are  necessary  preliminaries  to  the  disqua- 
lification of  a  female,  so  as  to  invalidate  an  alienation 
even  of  the  property  under  charge  of  the  Court  of 
Wards  by  her.     This  was  expressly  decided  in  the 
case  of  Jan  Khdtocm  v.  Khwaja  Ali  Mullah  (5  Ben.  Sud. 
Dew.  Ad.  Rep.,  240).     That  case  arose  in  Lower  Ben- 
galy  and  under  Regulation  X.  of  1793,    But  Regulation 
Lll.of  1803  is  little,  if  anything,  more  than  an  exten- 
sion of  the  earlier  Regulation  to  the  North-  Western 
Provinces.     The  provisions  of  the  two  Regulations 
upon  the  point  in  question  are  absolutely  identical. 
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Again,  the  present  ca«e  is  far  stronger  than  that  of  Jan       i^^^. 

Khdtun  V,  Khu^ja  Alt  Mullah.     The  Bond  here  im-  Mohummdd 

peached  does  not,  like  tiiat  which  was  thon  in  question,  ax^Khan 
affect  the  land.  It  is  a  simple  money  obligation/    Arid     „   ^' 

1  'y  •  1   •  J^yo'^^  1      ^        MXJSUMAT 

the  evidence  m  this  case  not  only  fails  to  show  that  thakooraneb 
the  necessary  reports  of  the  Collector  and  of  the  Board 
of  Kevenue  were  made ;  it  also,  though  not  uniformly 
consistent,  goes  far  to  negative  any  intention  on  the 
part  of  the  Revenue .  authorities  to  treat  Bulla  Koer 
as  a  disqualified  Proprietor,  or  a  person  incompetent 
to  manage  her  affairs.  It  shows,  that  when  her  title 
was  attacked  in  1 855,  they  declined  to  act  as  a  Court 
of  Wards  in  its  dofeuce,  but  left  her  to  sue  or  be  sued, 
ns  a  person  did  juris^  on  her  own  responsibility,  and 
•  at  her  own  costs.  It  farther  shows  that  in  1856,  and 
in  the  very  month  in  which  she  is  alleged  to  have 
t?xecuted  the  Bond,  they  had  taken  all  the  necessary 
steps  towards  puttitfg  her  into  the  full  possession  and 
enjoyment  of  the  Talook^  as  a  Proprietor  competent 
to  its  management,  on  her  entering  into  proper 
engagements  for  payment  of  the  Government  reve- 
nue ;  and  that  the  completion  of  that  arrangement 
was  only  prevented  by  the  accident  of  the  Mutiny. 
The  fact,  if  fact  it  be,  that  for  some  time  in  and  after 
the  year  1858,  the  property  was  regularly  managed 
by  the  Court  of  Wards,  can  have  no  bearing  on  the 
question  of  her  capacity  to  bind  herself  by  contract 
in  1856. 

The  decisions  of  the  Principal  Sadder  Ameen  of 
Meerut^  and  of  the  Sudder  Court  of  Affray  never- 
theless rested  exclusively  on  the  ground,  that  RuUa 
Koer  had  no  capacity  to  contract  debts,  because  the 
Tahok  was  in  the  custody  of  the  Court  of  Wards. 
The  Sudder  Court  expressed  itself  thus :   "  Holding 


Digitized  by 


Google 


484  CASKS    IN    THE    FRIVT    COUNCIL 

1867-        the  opinion,  that  the  superintendence  of  the  Court  of 

MoHuMMUD  Wards  did  not  cease  until  the  year  1862,   and  hence 

Ali^Kuan    *^^*'  ^^^^^^  ^^^  w^s  not  competent  to  incur  any  debt, 

,,    *•  or  make  any  alienation  of  her  property,   or  that  she 

THAKoaRANB£  Is  111  QJij  wdy  auswerablo  for  the  claims,  there  is  do 

necessity  for  our  inquiring  into  the  second  issue. ' 

The  question^  whether  any  formal  report  was  ever 
made  of  Butta  Koer  being  a  disqualified  female  waa 
left  wholly  unnoticed. 

The  attention  of  the  Sadder  Court  was  called  to 
the  unsati(>factory  nature  of  the  decision  in  this 
respect  on  an  application  by  the  present  Appellant 
for  a  review  of  the  judgment,  when  he  stated,  as  one 
of  the  grounds  of  his  application,  that  ^^no  formal 
Order  was  passed  placing  Racta  Koev  under  the 
charge  of  the  Court  of  Wards.  Hence,  though  the 
property  to  which  she  succeeded  may  have  been  under 
the  charge  of  the  Court  of  Wards,  yet  Rutta  Koer  in 
person  was  a  fr^e  agent,  and  should  be  held  respon- 
sible for  her  acts."  And  the  Sudden*  Court,  in  refus- 
ing leave  to  review,  gave  the  following,  among 
other  reasons,  for  so  doing  : — "  Even  allowing,  for 
the  sake  of  argument,  that  no  formal  Order  was 
given  during  the  years  1855,  185G,  and  1857, 
placing  the  person  of  Musdumat  Rutta  Koer  under 
the  charge  of  the  Court  of  Wards,  yet,  as  it  is 
admitted  by  the  Counsel  for  the  Plaintiff,  that  the 
property  to  which  she  succeeded  was  under  the  Court 
of  Wards  during  1856,  and  a  part  of  J  856,  we  cannot 
allow  that  such  omission,  if  omission  there  be,  in  any 
way  affects  the  case,  for  to  all  intents  and  purposes 
Mussumat  Rutta  Koer  was  under  the  charge  of  the 
Court  of  Wards.  We  are  unable  to  dissociate  the 
person  of  Mussumat  Rutta  Koer  from  the  property 
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to  which    she    succeeded.     We    think    that    she,  in        i»67. 
person,  and  her  property   were  under  the  charge  of   Mohummud 
the  Court  of  Wards,  and    that  she  was  not  free  to     ^Zaiioor 
contract  debts,  and  to  hypothecate  her  property  for  v. 

the  liquidation  of  such  debts.  Regulation  LI  I.  of  tha^^orInL 
1803  certainly  does  provide  for  the  liquidation  of  ^^^^^^o«^«- 
the  just  debts  of  disqualified  Landholders, — *just 
debts  now  outstanding  against,  or  hereafter  adjudged 
against  the  estates  of  disqualified  landholders;'  but 
it  does  not  permit  a  Ward  to  contract  debts  without 
the  sanction  of  the  Court  of  Wards.  It  would  be 
strange  indeed  if  the  law  allowed  the  Ward  to  con- 
tract debts,  to  alienate  and  hypothecate  property 
under  charge  of  the  Court  of  Wards,  when  it  dis- 
tinctly declares  that  the  Manager  in  charge  shall  not 
dispose  of  any  portion  of  the  property  confided  to  his 
care  without  the  consent  of  the  Court  of  Wards." 

For  the  reasons  already  given,  their  Lordships 
cannot  agree  with  this  conclusion.  They  are  of 
opinion,  that  the  finding  of  the  Courts  below,  on 
the  only  issue  which  they  have  really  tried,  is  wrong. 

They  have,  however,  felt  some  doubt  as  to  the 
Order  which  it  will  be  their  duty  to  recommend  Her 
Majesty  to  make  on  this  appeal.  They  have  already 
intimated  that  the  appeal  must  be  dismissed  against 
all  the  Ecspondents  except  Rutta  Koer ;  and  they 
have  felt  some  doubt  whether,  inasmuch  as  the  suit 
was  wholly  misconceived,  the  proper  course  was  not 
to  dismiss  this  appeal  altogether,  without  prejudice 
to  the  right  of  the  Appellant  to  bring  a  new  suit 
against  liutta  Koer  upon  this  Bond,  treating  it  as  a 
mere  money  Bond.  Considering,  however,  that  such 
a  suit  would  probably  be  met  by  a  plea  of  the  Act  of 
Limitations ;  that  in   the   circumstances  of  this   case 
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1867.        suet  a  defence  would  be  inequitable;  and  that,  the 

MonuMMUD  Respondent   not    having   appeared,   their    Lordships 

ALi^K^iAN    ^^^  °^^  ^^  *  condition  to  put  her  on  terras  as  to  her 

«•  defence  to  a  fresh  suit ;  they  have  corae  to  the  con- 

thakoouankk  elusion  that  the  fairer  course  is  to  do  what  the  Judge 

EurrAKoBu.  ^j  ^j^^  ^^^^^^  ^j  pj^^^  Instance  might,  under  the  Code 

of  Procedure,  have  done  at  an  earlier  stage  of  the 
course, — namely,  allow  the  Appellant  to  amend  his 
plaint  so  as  to  make  it  a  plaint  against  Ruita  Koer 
alone  for  the  recovery  of  money  due  on  a  Bond.  Her 
liability  on  the  Bond  may  thus  be  tried  on  the  issues 
already  settled.  Upon  those  issues,  and  the  evidence 
taken  on  them,  their  Lordships  will  intimate  no 
opinion.  The  nature  of  the  transactions,  and  the 
status  of  the  Obligor,  make  it  peculiarly  desirable 
that  the  appellate  Court  should  have  the  benefit  of 
the  judgment  of  the  Courts  below  on  those  issues. 

The  Order,  therefore,  which  their  Lordships  will 
humbly  recommend  to  her  Majesty  is,  that  the 
appeal  be  dismissed  against  all  the  Bespondents 
except  Ratta  Roer\  that  the  decrees  of  the  Courts 
below  be  reversed,  except  so  far  as  they  dismiss  the 
suit  against  those  Respondents  with  costs ;  that  it  be 
declared  that  Butta  Koer  was  not,  at  the  date  of  the 
alleged  Bond,  incapable  of  binding  herself  by  con- 
tract by  reason  of  the  Tahok  Chukkatul  being  still 
in  the  custody  of,  or  under  the  charge  of  the  Court 
of  Wards ;  that  the  cause  be  remanded  to  the  High 
Court  of  Judicature  for  the  North-  Western  Provinces, 
with  directions  to  allow  the  Appellant  to  amend  his 
plaint  so  as  to  make  it  a  plaint  against  Rutta  Koer 
alone  for  the  recovery  of  the  money  alleged  to  be  due 
to  him  on  the  Bond ;  and  to  take  all  necessary  steps 
for  the  trial  of  the  said  suit  upon  the  issues  already 
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settled,  or  to  be  hereafter  settled  ;  with  liberty  to  the     ^^f^lL- 

Respondent)   Rutta  Koet'j  to    make  any    defence  to  Mohummud 

the  suit  which  is  not  inconsistent  with  the  declaration  ali^Khan 

aforesaid.      Their   Lordships  will    give  no    costs  on  5^^^,^^;,^^^^.!. 

this  appeal  thakooranke 


Bhugwandeen  Doobey       -         -         -     Appellant^ 


AND 


Myna  Baee         ...         -  Bespondent. 

On  appeal  from  the  Sudder  Dewanny  Adawlut^ 
North'  Western  Provinces^  Agra. 

In  this  appeal,  the  suit  was  brought  in  the  Court  of  2n^,Zv^9ie^\h 
the  Principal  Sudder  Ameen  of  Henares,  by  the  Eespon-    Dec^7. 
dent,  as  the  sole  surviving  Widow  and  heiress-at-law     By  the 
of  Rae  Deenanath,  a  Hindoo  inhabitant  of  Benares,  ^^^uigTn 

enares  (tLe 
*  Present :— Members  of  the   Judicial  Committ ee-^The  Eight  Western 
Hon.  Sir  James  WiUiam  Colvile,  the  Bight  Hon.  Sir  Edward  JJ^J\2^ 
Vaughan  Williams,  the  Right  Hon. Sir  RichardTorinKindersley,  husband's 
and  the  Lord  Justice  Holt.  «bKr"im^ 

Amssor  :— The  Right  Hon.  Sir  Lawrence  Peel.  moverbir" 

forms  portion 
of  his  Widow's  Stridhuny  and  she  has  no  ijower  to  alienate  the  estate 
inherited  from  her  Husband,  to  the  prejudice  of  his  heirs,  which,  at  her 
death,  derolres  on  them.  ,    .  „    »      ^ 

The  estate  which  two  HindooWidows  take  in  theirHusbantts  property 
is  a  joint  estate.  ,  .  . 

Where  a  childless  Hindoo  dies,  leading  two  Widows  surviving,  they 
succeed  by  inheritance  to  their  Husband's  property  as  one  estate  in 
coparcenary,  with  a  right  of  survivorship  ;  and  there  can  be  no  aliena- 
tion or  testamentary  ^ft  bj'  one  Widow  without  the  concurrence  of  th© 


other, 
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1867. 

DKKSDOOBET 

V, 

Myna  Baee. 


who  had  died  childless,  against  the  Appellant  per- 
sonally, and  as  guardian  of  his  Son,  Kaloo  liam^  a 
Minor,  to  recover  possession  of  a  moiety  of  the  self- 
acquired  moveable  and  immoveable  estate  of  Rae 
£>eenan/zthj  which  had  been  in  possession  of  Doola 
Baeej  then  deceased,  the  other  Widow  and  co-heiress 
of  liae  Deenannfh  ;  and  to  set  aside  a  testamentary 
disposition  of  Doola  liaee^  whereby  she  gave  the  moiety 
of  the  estate  she  was  in  possession  of  to  the  Appellant, 
Dhugwandecn  Doobey,  her  Father,  and  Kaloo  Ram^ 
her  Brother ;  and  also  to  render  inoperative  an  Order 
made  in  a  Miscellaneous  suit,  under  Act,  No.  XIX. 
of  1841,  which  upheld  the  possession  of  the  Appellant 
in  the  moiety  given  by  the  Will  of  Doola  Baee. 

The  question  raised  by  the  suit  was,  whether  by 
the  Western  School  of  Hindoo  Law,  prevalent  in 
Benares^  where*  the  estate  was  situate,  where  there 
were  two  Widows,  coheiresses-at-law  and  represen- 
tatives of  a  deceased  Hindoo  resident  of  BenareSy 
each  of  whom  had  on  his  death  succeeded   separately 


One  of  two  Wif^ows  died,  baling  made  a  tostaniontaiy  disposition 
whereby  she  gave  the  moiety  of  horllusband's  estate,  which  she  had  been 

f)ut  in  possession  of ,  to  her  Father  and  Brother.  In  a  suit  brought 
>v  the  surviving  Widow  to  recover  the  moiety — Hold,  that  the  surviving 
Widow  was  entitled  to  the  share  of  the  deoo  ^sed  Widow. 

A  BummaryOrder  made  by  a  Judge  under  Act,  No.  XIX.  of  1841 ,  not 
in  a  suit, hut  on  an  application  for  immediate  possession, in  consequence 
of  differences  having  arisen  in  the  family,  giving  posso-sion  in  equal 
moieties  to  two  Widows,  although  »cquiest;ed  in  by  the  Widows,  by  each 
taking  possession  of  a  mo;ety,doe8  nor  amount  to  a  partition  of  the  estate. 
Upon  an  application  for  review  of  judgment  bef »re  the  Sudder  C  >m-t, 
the  written  grounds  £  ^r  review  impugned  the  correctness  of  the  decision 
of  the  Courtl)elnw,  on  grounds  tliat  related  solely  to  the  immovable 
estate,  and  not  to  the  movable  estate,  also  in  question  in  the  suit — 
Hold,  that,  notwithstanding  the  terms  of  the  378th  section  of  the  C<>do 
of  Procedure  (Act,  No.  VIII.  of  1859)  it  was  component  to  the  Jurlges, 
by  whom  the  Order  allowing  the  ftpplicition  for  review  was  made,  to 
enlar^  tiiiose  grounds  on  an  oral  application,  by  including  moveables^ 
if  satisfied  th^^t  there  w.is  a  proper  ctse  on  the  merits  for  so  doing. 

Seinble  : — If  the  Court  below  was  wrong  in  its  procedure,  such  mis- 
carriage will  not  prevent  the  Judicial  Cwmmitteo  from  deciding  the 
question,  with  respect  to  the  power  of  di4q)osition  of  the  moYCublos. 
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and  severally  under  an  Order  made  by  a  Judge  in  a        i^^'^- 
summary  suit,   pursuant  to  the  Act,   No.  XIX.    of    Bhugwaw* 
1841,    to   moieties  of  his  whole  moveable  and  ira-  ^"^^^««^ 
moveable  estate,  either  of  them  could  in  her  lifetime  MtnaBabh. 
alienate  or  give  by  way  of  testamentary  disposition 
her  moiety,  or  any  portion  of  the  moveable  or  immove- 
able property  included  therein,  to  her  blood  relations, 
to  the  exclusion  of  the  suviving  Widow,  or  the  heirs 
of   their  deceased    Husband  who  might  be  alive  at 
the  time  of  surviving  Widow^s  decease. 

/rhe  decree  of  the  Principal  Sadder  Ameen  (Mn 
Robert  H.  Smith)  determined  this  point  in  favour  of 
the  Appellant,  on  the  ground,  that  there  had  been  a 
division  declared  and  effected  by  a  competent  Court, 
namely,  the  Judge  of  Benares^  by  his  summary  Order 
for  possession,  under  Act,  No.  XIX.  of  1841,  and  that 
such  division  having  been  acquiesced  in  by  the  Eespon- 
dent,  the  estate  of  Rae  Deenanath  thereby  became  a 
divided  and  separate  estate,  to  a  moiety  of  which 
Doola  Baee  succeeded  exclusively  as  her  own  inhe- 
ritance, and  which  she  was  competent  to  leave  to 
whomsoever  she  pleased  ;  and  that  the  disposition  so 
made  by  her  to  her  Father  and  Brother  was  valid. 

The  Sudder  Dewanny  Adawlut  at  Agra^  consist- 
ing of  Messrs.  Ross^  Edwards^  and  Roberts^  also  held, 
that  the  estate  was  so'  divided,  but  as  the  Hindoo 
Law  prevailing  in  Benares  did  not  in  this  respect 
differ  from  that  prevalent  in  the  Province  of  Bengal^ 
that  Doola  Baee  was  incompetent  to  make  any  testa- 
mentary disposition  of  the  property  which  had  been 
allotted  to  her  under  the  summary  Order  to  the  pre- 
judice of  the  Respondent,  who  was  her  copartner  in 
respect  thereof  until  such  copartnership  had  been 
dissolved.     Hence  this  appeal. 
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1867.  The  facts  and  issues  raised  by  the  suit    are  fully 

Bnuo\7AN-    stated  in  the  judgment- 

I>t:END00BEY 

y.  The  appeal  was  argued  by 

Myna  Baek. 

Mr.  Eaij^  Q  C,  and  Mr.  /.  Bcll^  for  the   Appel- 
lant ^  and 

Sir    R,  Palmer,   Q.  C^   aod   Mr.   Leith^  for  the 
Respondent. 

The  following  authorities  were  cited  : — 

Upon  the  question,  whether  by  the  Western  School 
©f  Hindoo  Law,^  current  in  Benares^  a  Hiodoo  Widow 
was  competent  to  dispose  of  her  husband's  self- 
acquired  estate,  nK>veaWe  or  immoveable,  which  she, 
as  a  Hindoo  Widow,  had  inherited  from  her  husband^ 
by  testamentary  disposition,  or  deed  of  gift,  to  the  pre- 
judice  of  his  heirs,  Mussumit  Thakoor  Deyhse  v.  Rai 
Baluh  Ram  {a)  ;  Keenmt  Sing  v^  Kooloohul  Slnj  [b)  ; 
Katama  Natchier  v.  Tlie  Rajah  of  Shivagungah  {c) ; 
Cossinaui  By  sack  v.  Hun^oosoowlrg  IhB9  {d)j  Mor- 
leg's  Big. J  N.  S.,  tit,  "  Hin^u  Widow,"  p.  1 80,  Note. 
Colb.  Dig.,  Vol.  III.  pp.  458,  4&1-8,  575;  Tlie  Vivadt 
Chintamanf,  pp.  256,  266  (Trans,  by  Frossotma  Goomar 
Tagore)  ;  IF.  H.  MacnaghterCs  ^^  Hindu  Law,"  Vol.  L 
pp.  19,  48,  50  ;  /*.,  Vol.  II.  p.  46 ;  The  Madras  Jurist, 
31st  of  March,  1866,  p.  128;  \  Strang^ s ''ISXnAx^ 
Law,"  pp.  247,  268  [2nd  Edit.];  The  Uitacihara^ 
eh.  II.  sec.  xi.  cl.  2,  and  els.  11  to  25,  were  cited. 

Asto  the  estate  two  Widows  take,  whether  a^  tenants 
in  common  or  in  coparcenary,  IF.  iT.  Macnaghten^s 
"  Hindu  Law,"  Vol.X  p.  38,  wfts  cited. 

And,  whether  the  summary  Order  of  the  Judge, 
wnder  Act,  No.  XIX.  of  1841,  and  the  acquiescence 

(a)  Ante,  139.  (h)  2  Moore's  Ind.App,  Cases^SSl^ 

\e)  9  Moore's  Ind.  App.  Cases,  543.  {d)2  Morley's  Dig,204--5,  214 
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of  the  Widows  and  possession  by  them  of  the  moieties       '®^'^- 
operated  as  an  estoppel  and  a  bar  to  tho  Plaintiff's    Bhugwak- 
olaim,    Meer    Nujeeb    IJllah    v.    Mm^ummat    -Kusee-  dkknDoouky 
ma  {a);  Ifawlins  v.  Powel  {b);  G^odeve  "On  Evi-  MYNABAiiJc 
dence,"  p.  325,  were  cited, 

Upon  tlte  censtruction  of  the  37  8  th  section  of  the 
Act,  No.  VIIL  of  1859,  and  the  power  of  Court  on  an 
oral  application  to  amend  the  written  grounds  of 
4ippeal,  Broughtons  Practice  oi  the  High  Court,  Gal- 
cutta^  p.  28,  was  cited ;  and  that  the  Court  would  not 
make  a  decree  upon  a  i^ariance  of  plea  and  proof, 
Narainee  Dossee  v.  Nurroknrrtf  Mohonto  (c)  ;  Morlexfn 
Dig.,  N.  S.,  tit,  "  Practice,^  p.  312,  were  relied  on. 

At  the  conclusion  of  the  arguments  the  case  stood 
over  for  consideration. 

Judgment  was  now  delivered  by  ^^^^1868^^*' 

The  Riorht  Hon,  Sir  Jamks  W.  Colvilk.  '     "^^ 

The  following  are  the  undisputed  facta  upon  which 
this  appeal  arises  : — 

Uae  Deenanath^  a  Hindoo  Banker,  of  great  wealth, 
carrying  on  business  at  Benares,  Hf/derabad,  and  other 
])laces,  died  at  Benares  on  the  7th  of  Jnne^  1855,  child- 
less. He  was  separate  in  estate  from  his  brethren,  if  he 
had  any;  his  wealth  is  said  to  have  been  self-acquired  ; 
and  consequently  his  co-heiresses,  according  to  the 
Hindoo  law  of  the  Benares  school,  were  his  two 
Widows,  viz.  the  Eespondent  and  Doola  Baee,  since 
deceased.  Immediately  after  his  death,  however,  a 
document,  purporting  to  be  a  Will  executed  by  him 
in  favour  of  one  Ilunwunt  Pershad^  to  whom,  jointly 
with  a  person  named  Btthui  Pershad,   it  gave  the 

(*f)  1  Ben.  Sud.  Dew.  Ad.  Kep.,  10.         (h)  1  P.  Will.,  297. 
{fi)  1  MarshaFa  App.  C.isosi  Ben.,  70. 
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1867.        management  of  the  property,  was  propounded.     The 

BuuowAN-    title    of    Hunwunt    Perahad^    claiming    under    this 

dicknDoobey  ^jgg^^  ^jii^  ^j,  ^g  ^Yx^  adopted  son  of  Rae  Deena- 

MykaBabe.  »afA,  has  since  been  litigated  in  the  Indian  Courts, 
which  have  uniformly  pronounced  against  it.  An 
appeal  to  Her  Majesty  in  Council  against  their  deci- 
sions is  pending  {a\  but  it  has  not  yet  been  set  down 
for  argument,  in  consequence  of  the  death  of  one  of 
the  parties ;  and  for  .the  purposes  of  this  appeal  it 
must  be  assumed  that  Rae  Deenanath  died  childless 
and  intestate,  and  that  the  claim  of  Hunteunt  Pershad 
was  unfounded.  Nor  would  it  be  necessary  to  refer 
to  that  claim  but  for  the  arguments  which  the  Appel- 
lant's Counsel  have  founded  on  the  partition  between 
the  Widows,  which  was  in  some  measure  caused  by  it, 
and  upon  the  alleged  collusion  of  the  Kespondent 
with  the  Claimant. 

The  first  consequence  of  the  claim  was  that  a  sum- 
mary suit,  under  Act,  No.  XIX.  of  1841,  to  determine 
the  right  to  the  immediate  possession  of  the  property, 
was  instituted  in  the  name  of  Doota  Baee^  who  was 
then  a  Minor,  by  her  Uucle  and  Guardian,  in  which  a 
Curator  was  appointed  under  that  Act.  When  this  suit 
came  to  a  hearing  the  Judge  pronounced  against  the 
Will,  and  directed  that  the  whole  estate  of  Rue  Deena- 
nath should  be  equally  divided  between  the  Widows, 
and  that  the  Curator  should  carry  out  that  order 
without  delay.  The  property  was  thereupon  divided  ; 
each  Widow  was  put  in  possession  of  her  share  ;  and 
JDoola  Baee  continued  in  the  separate  possession  and 
enjoyment  of  her  share  up  to  the  time  of  her  death. 

She  died  on  tlie  10th  of  November^  1857,  having 
on  the  21st  of  August^  1857,  made  a  Will,  which  was 

(«)  Mussumat  Lutchmee  p.  Bhugwandeen  and  others. 
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registered  on  the  same  day,  whereby  she  disposed  of        ^sot. 
her  share  of  the  property  inherited  from  her  Husband    BhtowIn- 
in  favour  of  her  Father  (the  Appellant),  and  her  infant  »k»'^'1^^b*^^ 
Brother,  KaJoo  Ram^  who  is  also  represented  by  the  Myna  Bakb. 
Appellant  on  this  appeal. 

Some  steps  seem  to  have  been  taken  by  the  Re- 
spondent, and  also  by  Uunwunt  Persliad^  to  resist  the 
registration  of  this  Will  in  the  lifetime  of  Doola  Baee  ; 
and  upon  her  death  the  Respondent  applied  for  the 
attachment  of  the  property  in  dispute,  being  that 
taken  by  Doola  Baee  undej  the  partition,  as  specified 
in  the  list  before  referred  to ;  and  for  the  appoint- 
ment of  a  Curator  under  Act,  No.  XIX.  of  1841. 
Her  application  having  been  dismissed  by  the  Judge, 
who  on  that  summary  proceeding  upheld  Doola  Buee's 
Will,  she  commenced  the  regular  suit  out  of  which  this 
appeal  has  arisen,  on  the  21st  of  December^  1857,  in  the 
Court  of  the  Principal  Sadder  Ameen  of  Benares. 

The  issues  settled  in  the  suit  were  : — 

First,  whether  there  was  any  informality  in  the 
institution  of  the  suit. 

Second,  whether  the  Plaintiff  (the  Respondent) 
was  legally  competent  to  institute  it. 

Third,  whether  Doola  Baee  was  a  Minor  or  not  at 
the  date  of  the  alleged  execution  of  the  Will. 

Fourth,  whether  the  Will  was  fraudulent  or  a  bond 
fide  instrument. 

Fifth,  if  a  person  die  leaving  two  Widows,  and  one 
of  the  Widows  subsequently  dies  leaving  a  Will,  who 
is  entitled  to  succeed  according  to  the  Shasters^  the 
surviving  Widow  or  the  Legatee  of  the  Will  (sup- 
posing the  Husband's  estate  to  have  been  divided 
between  the  Widows,  and  also  supposing  no  such 
division   to  have   been   made)?     And   is   a   Widow 
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1867.       competent  to  make  a  Will  in  favour  of  her  Brother 
Bhugwan-    ^" J  Father  under  the  Shasters  ? 

mbnDoobey       The  third  and  fourth  issues  may  be  dismissed  from 
MynaBaee.  consideration.     Both  have  been  found  by  the  Courts 
below  in  favour  of  the  Appellant,  and  the  correctness 
of  this  finding  is  not  now  impeached. 

Upon  the  other  issues  the  Principal  Sadder  Ameen 
found — first,  that  the  Respondent  could  not  maintain 
her  suit,  because  it  was  brought  on  grounds  wholly 
inconsistent  and  irreconcileable  with  the  averments 
made  by  her  in  the  suit,  under  Act,  No.  XIX.  of  1841, 
wherein  she  had  supported  the  claim  of  Uunwunt 
Pershad ;  secondly,  that  by  reason  of  the  partition, 
Doola  Baee  was  fully  competent  to  leave  her  property 
to  whomsoever  she  pleased  ;  and  accordingly  he  dis- 
missed the  suit  with  costs. 

There  was  an  appeal  to  the  Sudder  Court  at  Agra. 
The  first  judgment  of  that  Court  was  adverse  to  the 
finding  of  the  Principal  Sudder  Ameen  on  the  first 
and  second  issues,  and  decided  that  the  Respondent, 
notwithstanding  her  former  acts  and  averments,  was 
competent  to  maintain  the  suit-  But  holding,  that 
Doola  Baee  was  competent  to  dispose  of  the  inheri- 
tance derived  from  her  Husband,  when  it  had  been 
distinct  and  divided,  and  had  effectually  done  so,  it  dis- 
missed the  appeal.  It  treated  her  power  to  dispose  of 
the  moveable  property  as  certain  ;  her  power  to  dispose 
of  the  immoveable  property  as  more  open  to  qnestion. 

The  Respondent  applied  for  a  review  of  this  judg- 
ment The  nature  of  her  application  and  the  pro- 
ceedings upon  it  will  have  to  be  more  particularly 
considered  hereafter.  The  result  of  it  was,  that  the 
case  was  re-heard  before  a  full  Bench,  when  the  Court 
decided  that,   according   to  the   law  of  the  Benaret 
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School,    Doota   Bace  was  incompotent    to    dispose  of        1SG7. 
either  the  moveable  ot  immoveable   property  which    bhuowan- 
Bhe  had  inherited  from   her  Husband,  and  made  a  i>^'K>r)ooiu:Y 
decree  in  favour  of  the    Respondent*      The  present  MynaBake. 
appeal  is  against  that  decree. 

From  the  foregoing  statement  it  is  obvious,  that  the 
principal  question  between  the  parties  is  the  broad 
and  general  one,  whetlier,  acoording  to  the  law  of  the 
Be7iares  school,  a  Hindoo  Widow  is  competent  to 
dispose,  by  Will  or  deed  of  gift,  of  either  moveable  or 
immoveable  property  inherited  from  her  Husband,  to 
the  prejudice  of  his  next  heirs. 

The  learned  Counsel  for  the  Appellant  have,  how* 
ever,  contested  the  right  of  the  liespondent  to  have 
the  present  case  decided  on  this  issue  upon  various 
grounds.  They  contend,  first,  that,  if  not  precluded 
from  maintaining  the  suit  by  reason  of  her  acts  and 
averments  in  former  proceedings^  as  ruled  by  the 
Principal  Sudder  Ameen,  she  has  so  shaped  her  case 
on  the  pleadings,  that  she  canTK>t  in  this  suit  insist  on 
her  rights,  whatever  they  may  be,  as  next  heir  of  her 
Husband  in  succession  to  Doola  Baee  ;  secondly,  that 
it  was  not  competent  to  the  Sudder  Court,  having 
regard  to  the  application  for  review  and  the  proceed- 
ings thereon,  to  review  its  first  decision,  except  as  to 
the  immoveable  property* 

Two  other  points  were  taken  at  the  Bar,  which  it 
will  be  convenient  to  consider  after,  rather  than 
iMjfore  the  determination  of  the  principal  and  general 
question  of  Hindoo  Law.  One  wivs  raised  by  Mr. 
Zeith  on  behalf  of  the  Ee&pondent,  and  was  to  the 
effect  that,  a»  one  of  two  Hindoo  Widows  taking  a» 
eoheirs  to  their  Husband,  she  is  in  a  more  favourable 
position  than  that  of  a  person  claiming  as  next  heir 
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i«67.       of  the  Husband  ia  succession    to    a   single    Wido«r 
Hkvo w A N -    deceased . 

DEiN'DooBKit  The  other,  which  was  taken  by  the  other  ^de,  ia 
Myna  Baeb.  what  was  the  effect  of  the  partition,  either  by  way  of 
enlarging  the  power  of  Doola  Buee  to  dispose  of  the 
property,  or  affecting  the  right  of  the  Bespondent  to 
question  her  disposition.  Their  Lordships  will  con- 
sider all  these  questions  in  their  order. 

At  the  close  of  the  argument  for  the   Appellant 
they  intimated, that  in  their  judgment  the  Respondent 
wsis  not  precluded,  either  by  her  acts  or  averments, 
or  by  her  form  of  pleading  in  this  suit,  from  insisting 
on  her  rights  as  heir  of  her  Uusband   against  the 
claims  of  Doola  Baee.     Their  Lordships  agree  gene- 
rally in  that  part  of  the  first  judgment  of  the  Sudder 
Court,  which  ruled  that  the  Respondent,  because  she 
originally  acquiesced  in  the  title   set  up  by  Hunwunt 
Pershud^  had  not  lost  any  righl!li  which  accrued  to 
her  as  one  of  the  coheirs  of  her  Husband,  when  that 
claim  was  decided  to  be  untenable.      Nor  do  they 
think,  that  her  alleged  alienation  of  her  share  can  be 
urged  against  her  by  the  Appellant  as  a  bar  to  the 
present  suit.     It  may  hare  been  an  improper  act ;  it 
may  be  one  which  Doola  Baee^   had  she  been  the 
i       survivor  of  the  two  Widows,  could  have  questioned, 
or  which  the  next  heirs  of  Rae  Deenanath  may  yet 
question  ;  but  the  improper  alienation  of  part  of  her 
Husband's  estate  cannot  affect  the  Respondent's  right 
to  recover  other  parts  of  it  from  those  who,  if  her 
view  of  the  law  is  correct,  have  no  title  to  it. 

And  upon  the  argument  founded  on  the  plead- 
ings their  Lordships  have  to  observe,  that  the  plaint 
d  >es  not  inaccurately  state  the  Respondent's  claim 
to  the  right  to  succeed,  on  the  death  of  Doola  Baee^ 
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to  that  property  which  the  latter  took  by  inheritance        ^^^7. 
from  her  Husband.     The  replicatioiT  and  the  petition    Bhuowaw- 
of  appeal   from    the   decree  of   the  Court   of    First  i^«»=«^^»^^ 
Instance   are   no  doubt  more  open  to  the  objection  MynaBak*. 
taken.     In  order  to  meet  the  case  of  quasi-estoppel 
set  up,  they  attempt   to   draw  a   distinction  between 
the  claim  to  the  original  share  which  the  Bespondent 
took  on  her  Husband's  death,  and  her  claim  to  that 
tb  which  she  became  entitled  on  Doola  Baee^s  death ; 
and  make  some  confusion  as  to  the  character  of  her 
heirship.     But  this^  mispleading    has   in   no   degree 
prevented  the   settlement   of   proper   issues,  or   pre- 
judiced the  fair  trial  of  the   real   question  of   right 
between   the   parties;   and  that    being    the   case,  it 
would  bo  contrary  to  the  practice  of  their  Lordships 
to  give  effect  to  iiice  and  critical  objections  founded 
on  the  inaccuracy  of  an  Indian  pleading. 

The  next  question  is,  whether  the  decree  now 
under  appeal  ought  to  be  reversed,  so  far  as  it  affects 
the  moveable  property,  merely  on  the  ground  that  it 
was  not  competent  to  the  Sudder  Court  to  review  its 
prior  decree,  with  respect  to  that  portion,  of  the 
property  in  question  in  the  suit. 

Their  Lordships  are  not  satisfied,  that  the  proceed- 
ings on  review  were  not  within  the  powers  of  the 
Sudder  Court.  Two  objections  have  been  taken  to 
them — ^first,  that  the  Eespondent  never  petitioned  for 
a  review  of  judgment,  except  as  to  the  immoveable 
property ;  next,  that  whatever  was  the  scope  of  her 
petition,  the  Order  of  Mr.  Gubbins  upon  it,  must  be 
taken  to  have  conclusively  confined  the  review  to  the 
immoveable  property. 

Upon  the  first  point  their  Lordships  think,  that  the 
application  for  review  must,  on  a  fair  construction  of 
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._1/^^     it,  be    taken    to    embrace    the    question   as    to    tTie 

Bhuowan-   moveable  as  well  as  that  relatinff  to  the  immoveable 

V,  property.     The  first  plea   seems   to   be   confined  to 

YNA  ARK.  ^Yie  latter;  but  the  second  plea  is  more  general 
It  insists  that  the  opinion  of  the  Calcutta  Pundit 
ought  to  be  accepted  as  correct.  That  opinion  made 
(as  he  himself  stated  in  his  second  opinion)  no  dis- 
tinction between  naoveable  and  immoveable  property^ 
but  denied  the  right  of  the  Widow  to  dispose  of 
either,  to  the  prejudice  of  her  Husband's  heirs. 

Again,  as  reg^irds  the  acts  of  the  Court:  the 
article  of  the  Code  of  Procedure  which  is  supposed 
to  have  tied  the  hands  of  the  Judges  is  the  378th» 
It  is  clear,  however,  that  the  final  Order  contem- 
plated by  that  section  was  the  Order  which,  in  the^ 
ordinary  course,  would  have  been  made  by  Messrs. 
Ilo89  and  Pearson  on  the  l5th  of  January^  186i{» 
The  proceeding  of  Mr.  Gubbins  was  merely  his  fiat 
for  the  issue  of  that  notice  to  the  opposite  party, 
which  is  required  by  the  proviso  of  that  section. 

It  may  be  admitted,  that  Mr.  Gubbins  understood 
the  application  to  be  limited  to  the  immoveable  pro- 
perty ;  that  lie  so  limited  the  notice ;  and  that  whea 
the  parties  were  together  in  presence  before  Messrs. 
Jioss  and  Pearson,  the  written  grounds  for  review 
impugned  the  correctness  of  the  decision,  so  far  as 
it  related  to  the  real  property  only.  But  the  ques- 
tion still  remains,  whether  it  was  not  competent  to 
the  Judges,  by  whom  the  Order  allowing  or  rejecting 
the  application  for  review  was  to  be  made,  to  enlarge 
those  grounds  on  the  oral  application  of  the  party,  if 
satisfied  that  there  was  a  proper  case  on  the  merits 
for  so  doing.  There  seems  to  be  nothing  in  the  Code 
f>f  Procedure  which  expressly  prohibits  them  from  m 
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doing.     And   their    Lordships   are    of  opinion,  that        ^s^^* 
Messrs.  Boss  and   Pearson^   though  they  might  have    BHrowAN- 
made  a  final  Order,   granting  or  rejecting  the  appli-  »«»«'K^^<>^*'^ 
cation  in  toto^   or  in   part,   were  not  incompetent  to  MifNABABB. 
make   the   qualified    Order   which    they  did    make, 
leaving  in  the  Court  which  was  to  review  the  deci- 
sion, a  discretion  as  to  the  extent  to  which  the  review 
should  be  carried. 

They  arc  also  of  opinion  that,  even  if  the  Court 
below  had  been  wrong  in  its  procedure,  its  mis- 
carriage ought  not  to  prevent  this  Committee  from 
deciding  the  question  touching  the  disposition  of  the 
moveable  estate  on  its  merits.  There  has  been  ao 
fiurprise.  The  question  was  fully  argued  before  the 
full  Bench  of  the  Sadder  Court  on  ample  notice  to 
both  parties.  It  has  been  fully  argued  here.  The 
objection,  therefore,  is  purely  technical,  and  the 
result  of  yielding  to  it  might  be  to  place  the  Respon- 
dent at  a  very  unfair  disadvantage.  She  had  a  right 
to  appeal  to  Her  Majesty  against  the  whole  or  any 
part  of  the  first  decree  of  the  Sadder  Court.  She 
would  not  have  lost  that  right  of  appeal  even  if 
she  had  limited  her  application  for  a  review  to 
the  immoveable  property.  She  was  relieved  from 
the  necessity  of  appealing  by  obtaining  a  final  decree 
in  her  favour  as  to  the  whole  of  the  property, 
whether  moveable  or  immoveable.  If  this  objection 
were  to  prevail,  there  could  be  no  final  determination 
of  the  question  as  to  the  former  or  its  merits ; 
unless,  indeed,  for  the  sake  of  doing  substantial 
justice  between  the  parties,  their  Lordships  were 
now  to  allow  her  to  appeal  against  that  portion  of 
the  first  decree  of  the  Sadder  Pourt.  They  are  of 
opinion,   that  no  such  formality  is  necessary  ;  and 
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1867.       that   it   is   competent   to   the   Respoadent,   who  ha* 
Bhugwan-    been  brought  here  on  appeal,  to  maintain,  if  she  can, 
^^^^  ^^^^^  the  decree  which  is  under  appeal,  by  showing  that  it 
MynaBabb.  is  right  upon  the  merits. 

Their  Lordships  being,  therefore,  of  opinion,  that 
there  is  no  obstacle  to  the  determination  on  this 
appeal,  and  between  these  parties,  of  the  General 
question  involved  in  the  judgment  under  appeal, 
will  now  address  themselves  to  the  consideration  of 
that  question. 

The  parties  have  brought  together  a  large  amount 
of  conflicting  authority  concerning  it,  consisting 
partly  of  the  Bgwustas^  or  opinions  of  Pundits^ 
partly  of  decided  cases,  and  partly  of  passages  from 
ancient  or  modern  authorities,  which  are  accepted  as 
authoritative  in  the  Courts  of  India. 

It  is  impossible  to  reconcile  the  various  opinions 
of  the  Pundits  which  are  to  be  found  in  the  Becord. 
They  are  divisible  into  three  classes — ^namely,  first, 
that  of  opinions  taken  in  other  suits  ;  secondly,  that 
of  opinions  taken  by  the  parties  themselves  for  the 
purposes  of  this  suit ;  and  thirdly,  that  of  opinions 
given  in  answer  to  the  questions  put  by  the  Sudder 
Court  in  this  suit. 

Of  the  first  class  are  No.  10  of  the  Record — pro- 
bably No.  11  of  the  Record  —No.  33  and  No.  28  of 
the  Record.  Three  of  these  are  not  very  material. 
As  far  as  they  go,  the  first  two  support  the  conten- 
tion of  the  Respondent ;  the  third  seems  to  be  good 
law,  but  it  has  really  no  bearing  on  the  question 
now  under  consideration.  The  point  was,  whether  on 
the  death  of  the  Widow,  the  Daughter  or  a  Nephew 
should  succeed  to  property  derived  from  the  Husband  ; 
and  inasmuch  as  the  Widow  could  not  have  taken 
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the  property  if  it  had  not  been  divided,  it  followed        I8G7. 
that  it  must  continue  to  descend   in  the  course  of    bhugw^^n- 
succession   to   separate  estate;  and,  therefore,   to   a  i>EKKDooBiiT 
Daughter  before  a  Nephew.      The  fourth  is  strong  MynaIJake. 
against  the  right  of  a  Widow  to  alienate  immoveable 
property  inherited  from  her  Husband  ;  and  the  case 
in  which  the    opinion    was    taken    was    decided   in 
accordance  with  it.     But  the  opinion  being  apparently 
that  of  the  same  Calcutta  Pundit  who  was  consulted 
in  this  case,  it  is  material  only  as  showing  that  ho 
has   in    other   cases    rejected    the    doctrine    that  a 
Widow  has  power  to  dispose  of  land  inherited  from 
her  Husband. 

The  second  class  consists  of  No.  12  of  the  Record^ 
being  the  opinion  of  thirty-seven  Benares  Pundits 
filed  by  the  Eespondent ;  and  of  No.  14  of  the  Record, 
being  the  opinion  of  twenty-one  Pundits  of  the  same 
place,  filed  by  the  Appellant.  The  first  ruled  that 
the  surviving  Widow  was  entitled  to  succeed  to  the 
share  of  the  deceased  Widow ;  and  that  that  right 
could  not  be  defeated  by  the  disposition  of  the 
deceased  Widow.  The  other  goes  the  length  of 
contesting  the  right  of  one  Widow  to  succeed  to 
another  Widow  of  her  deceased  Husband  in  any 
case ;  it  affirms  the  proposition  that  the  property 
being  once  vested  in  the  Widows,each  had  an  absolute 
interest  in  her  share,  and  might  dispose  of  it  as  she 
pleased.  It  held  also,  that  in  the  case  of  intestacy, 
the  Father  and  Brother  of  the  deceased  Widow 
would  have  been  the  persons  entitled  to  inherit  her 
share. 

The  third  class^^consists  of  No.  4  of  the  Record, 
being  the  opinion  of  Ram  Naih^  one  of  the  Pundits 
at  the  Sudder   Court   of  Agra;    of    No.   7   of   the 
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1867.        Eecord,  being  the  opinion  of  four  Benares  PunditSj 

Bhugwah-   taken  by  the  Judge  of  that  place,  under  Orders  from 
i>«.«DooBET  th^  ig^jj^^  c^^^t  at  j^^^^.  ^^    5  qI  ^^^  Record, 

Mtma  Baeb.  and  No.  3  of  the  Record  being  the  two  •  opinions  of 
Heefna  Nund^  the  other  Pandit  dX  the  Sudder  Court 
of  Affra  ;  and  No.  6  of  the  Record,  and  No.  2  of  the 
Record,  being  the  two  opinions  of  the  Calcutta 
Pundit.  All  these,  except  the  later  opinions  of 
Heerna  Nund  and  of  the  Calcutta  PumUt^  wbich 
were  taken  on  the  proceedings  in  review,  were  given 
in  answer  to  the  questions  put  by  the  Sadder  Court 
before  its  first  judgment. 

The  questions  were  prefaced  by  the  following 
preamable,  or  statement : — 

A  dies,  leaving  two  Wives,  B  and  C,  who  inherit  his 
property,  real  and  personal.  B  and  C  make  a  com- 
plete partition  of  the  property,  and  live  separately 
from  each  other,  C  dies,  having  as  blood  relations  a 
Brother  and  an  Uncle ;  and  the  questions  were — 

First.  Does  the  property  left  by  G  descend  by  in- 
heritance to  the  other  Widow,  5,  or  to  the  Brother 
or  Uncle  of  (7  ? 

Second.  Would  C  be  competent  to  bequeath  by 
Will  to  her  blood  relatives  the  share  of  the  property 
which  she  inherited  from  A  (so  divided),  to  the  pre- 
judice of  ff,  who  is  still  living  ? 

It  will  be  observed  that  this  statement  assumes  a 
complete  partition  by  the  act  or  contract  of  the  two 
Widows,  and  it  substitutes  an  Uncle  for  the  Father 
of  the  deceased  Widow.  The  only  variation  in  the 
references  to  the  different  Pundits  was  that,  from 
accident  or  design,  that  to  Heerna  Nund  was  confined 
to  real  property. 

To    these    questions    the    four    Benares   Pundits 
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answered  : — First,   that  the  Brother   of    C  was  her        ^^67. 
foremost  heir,   and  after  him   her   Uncle,    and   that    Bhugwan- 
while  these  two  existed  B  could  not  succeed.     Second,  i>««^^^^obet 
that  any  Testamentary   disposition  by  the  Widow  of  MynaBaeb. 
the  property  which  she  had  inherited  from  her  Hus- 
band should  be  held  valid,  the  property  having  been 
exclusively  her  own,   and  that  she  was,  therefore,  at 
liberty  to  dispose  of  it  in  any  way  she  thought  proper. 

Three  out  of  the  four  consulted  Pundits^  appear  to 
be  included  amongst  the  twenty-one,  who  had  pre- 
viously given  the  opinion  above  referred  to  at  the 
instance  of  the  Appellant,  and  accordingly  the  two 
opinions  are,  as  might  be  expected,  to  the  same 
effect ;  except,  perhaps,  that  the  second  does  not  deny 
so  strongly  as  the  first  the  right  of  the  surviving 
Widow  to  succeed  to  the  share  of  the  deceased  Widow 
in  any  case. 

The  answer  of  Ram  Natk  to  the  first  question  was, 
that  0^8  share  would  descend  by  inhtritance  to  By 
because  0  could  not  be  succeeded  by  her  Brother  or 
Uncle  during  the  existence  of  her  Husband's  mpitida ; 
and  although,  in  his  answer  to  the  second  question, 
he  admits  the  power  of  0  to  defeat  this  right  of  B  by 
her  Will,  he  rests  that  power  of  disposition  solely  on 
the  partition  assumed  by  the  statement.  He  says 
expressly,  "  She  could  not  have  done  so  had  the  pro- 
perty been  joiutly  held.''  He  makes  no  distinction 
between  real  and  personal  estate. 

The  answers  of  Heerha  Nund  and  the  Calcutta 
Pundit^  upon  which  the  ultimate  judgment  was  in 
great  measure  grounded,  was,  of  course,  in  favour  of 
the  Sespondents  on  both  points.  They,  too,  make  no 
distinction  between  real  and  personal  property.  The 
first  opinion  of  Heerna  Nuiid  was  confined^  to  real 
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I8d7.        property;  but  this,  as  he  explained  in   his   second 
BiruGWAN-    opinion,  was  because    the   reference  to  him  was  so 
DEExDooBKY  confined. 

MrNA  Baeb.  The  following,  then,  is  the  result  of  the  Bywustas 
of  the  Pundits : — If  the  partition,  the  effect  of  which 
will  be  afterwards  more  fully  considered,  were  out  of 
the  question,  all  the  Court  Pundits  would  agree  in 
holding,  that  the  Respondent,  as  the  next  heir  of  her 
Husband,  is  entitled  to  take  by  succession  the  share  of 
Doola  Baee ;  and  that  that  right  cannot  be  defeated, 
either  as  to  moveable  or  immoveable  property,  by  the 
Will  of  Boola  Baee,  Ham  Nath^  however,  holds  that, 
by  reason  of  the  partition,  Doola  Baee  acquired  the 
right  of  disposition.  Again,  the  twenty-one  or  twenty- 
two  Benares  Pundits  who  are  in  favour  of  the  Appel- 
lant's title  are  opposed  by  the  twenty -seven  Pundits  oi 
the  same  place,  who  have  given  their  opinion  in  favour 
of  the  Respondent.  And  the  Bywustas  given  in 
other  cases  are  more  favourable  to  the  Respondent 
than  they  are  to  the  Appellant. 

The  Benares  Pundits  who  are  in  favour  of  the 
Appellaut  refer  only  generally-  to  the  Mitacshara^ 
but  the  particular  passages  on  which  they  rely  are 
probably  the  1st  and  11  th  sections  of  the  second 
chapter,  and  especially  the  second  article  of  the  11th 
section.  Those  passages,  and  the  arguments  in  favour 
of  the  Widow's  right  of  disposition  which  were  deduced 
from  them,  were  lately  under  the  consideration  of 
this  Committee  in  the  case  of  Mussumat  Thakoor 
Deyhee  v.  Rai  Baluk  Ram  {ante^  p.  175).  The  fol- 
lowing is  the  conclusion  to  which  their  Lordships 
then  came: — **The  result  of  the  authorities  seems 
to  be  that,  although,  according  to  the  law  of  the 
Western  schools,  the  Widow  may  have  a  power  of 
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disposing  of  moveable   property  inherited    from  her      ,.Jf5!^ 
Husband,  which  she  has  not  under  the  law  of  Bengal^    Bhoowak- 
she  is,  by  the  one  law,  as    by  the  other,  restricted    *^  „. 
from  alienating  any  immoveable  property  which  she  ^^^^  ^^^* 
has  so  inherited  ;  and  that  on  her  death  the  immove* 
able  property,  and  the  moveable,  if  she  has  not  other- 
wise  disposed   of  it,  pass  to  the    next  heirs  of  her 
Husband.^^       To     the    authorities    then    cited    and 
reviewed  %y  their  Lordships  may  be   added   Sir   W. 
MacnaghterCs  observations  in  his  work  on  **  Hindoo 
Law,"  Vol.  L  pp.  19  to  21 ;  Cases  XIV.  and  XV,  in 
the  second  Volume  of  the  same  work,  pp.  32  and  37  ; 
and  also  some  of  the  cases   which  will   hereafter  be 
mentioned,  which,  whilst  they  support  the  doctrine  of 
the  Widow's  power  to  -dispose  of  moveable  property, 
admit  that  she  cannot  dispose  of  immoveable  property 
inherited  from  her  Husband. 

It  must,  then,  be  taken  upon  the  authorities  to  be 
settled  law  that  under  the  law  of  Benares  a  Hindoo 
"Widow  has  aot  the  power  to  dispose  of  immoveable 
property  inherited  from  her  Husband  to  the  prejudice 
of  his  next  heirs ;  and  the  .only  question  open  to 
doubt  is,  whether  she  has  any  such  power  over 
moveable  property. 

It  must  be  admitted  that,  in  favour  of  this  sup- 
posed distinction,  there  appears  at  first  sight  to  be  a 
considerable  bo^  of  positive  authority.  In  the  case 
of  Cossinauth  Bysack  v.  Hurroosoondry  Dahee^  the 
leading  case  upon  the  rights  and  disabilities  of  a 
Hindoo  Widow  in  Bengal^  it  was  at  first  supposed 
that  the  distinction  was  recognized  even  by  that 
School.  The  first  decree  in  that  case  declared  the 
Widow  entitled  to  an  interest  for  life  in  the  immove- 
able,  and  to  an   absolute  interest  in    the   moveable 
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IH07.  estate  of  her  late  Husband.  That  was  altered  by  the 
Bhcow  w-  decree  made  on  a  Bill  of  review,  which  declared  her 
dkenDoobey  entitled  to  the  real  and  personal  estate  of  her  Bus- 
Myna  Baee.  baady  to  be  possessed,  used,  and  enjoyed  by  her  as  a 
Widow  of  a  Hindoo  Husband,  dying  without  issue,  in 
the  manner  prescribed  by  the  Hindoo  law.  On  an 
appeal  from  that  decree  the  whole  subject  wa5> 
reviewed  by  Lord  Gifford.  His  judginent  (which  ia 
reported  in  the  Appendix  to  Mr.  Longuemlle  Clark^a^ 
Rules  and  Odors),  whilst  it  establishes  that,  accord- 
ing to  the  law  o-f  Ben^xl^  therte^  i^-  na  distinction 
.  between  moveable  and  immoveable  property  in?  respect 
to  the  Widow's  power  of  disposition  ov^er  it,  seem^ 
to  proceed  an  the  ground  tlnvt  the  Treatises  known 
as  the  Vivada  Chintainani  Hfnd  the  R'ltnacara 
are  overruled  and  qualified  in  this  respect  by  the 
Baya-Bhaga  and  Dtiyatutfrn^  whrich  give  the  lavr 
to  Lower  Bengal,  and  th^t  where  the  two  former 
Treatises  pi*evail  the  distinction  may  exist.  Thi* 
ludgment,  therefore,  afford:}  sonw  ground  for  ther 
argument  that  the  law  af  Bengal,  which  does  not 
recognize  the  distinction,  is  an  eicceptian  fromr  the- 
general  Hindoo  law.  Again,  in  Bafumler  Narain 
Rae  V.  Byni  Gobind  Sing  (2  Moore's  Ind  App. 
Cases,  181),  decided  here  in  1830,  the  riglU  of  tlte 
Widow  to  dispose  of  moveable  property  inherited  frony 
her  Husband,  and  its-  devdirtioir  on?  her  dying:  intes^- 
tate,  are  treated  as  open  questions  under  the  law  o€ 
the  Mithila  schooL 

Of  decided  cases  affkming  the  distinctioir,  we* 
have  that  in  the  High  Court  of  Bengal^  which  was* 
«ited  at  the  Bar  from  the  Indian  Jurist  of  the 
3 1st  of  March^  1866,  p;  128;  and  which  appears  Uy 
1)6  a  case  governed  by  the  law  of  the  MithUa  schooL 
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We  have  further  the  four  cases  cited  in  the  judgment        i®^7. 
in  that  case,  of  which  two  show  that  the  distinction     Bhuowan- 
has  been  recognized  by  the  Sudder  Court  of  Madras  ^*«^^^^^y 
as  prevailing  in  the  Presidency  of  Madras  ;  and  two  Myna  Bakb. 
show  that  it  has  also  been  recognized  by  the  Higd 
Court  of  Botnbay  as  prevailing  in  that  Presidency. 
And,  lastly,  we  have  Case  VI L,  at  p.  46  of  the  Second 
Volume  of   Sir  W.  Macnaghlen^s  *'  Hindoo  Law,"  in 
which  the  law  which  ought  to  have  been  applied  was 
that  of  the  Benoi^es  school 

If  it  were  clear  that  the  law  upon  the  point  iu 
question  was  necessarily  the  same  for  all  parts  of 
India  except  those  Provinces  of  Lower  Bengal  which 
are  governed  by  the  Daya-Bkaga^  these  cases  might 
afford  ground  for  saying  that  the  doctrine  under 
consideration,  however  questionable  originally,  must 
be  taken  to  be  now  established  by  a  course  of 
decisions. 

Is,  however,  this  uniformity  of  the  law  to  bo  pre- 
sumed? 

The  Judges,  indeed,  of  the  High  Court  of  Calcutia 
say,  in  the  judgment  just  referred  to,  *'  This  case 
eomes  from  Tirhoot^  one  of  the  Districts  forming 
the  ancient  Province  of  Mithila^  but  the  law  is  admit- 
tedly the  same  in  this  particular  both  for  MithiUi 
and  for  the  Provinces  governed  by  tha  MiiacsAaraJ^ 
Their  Lordships,  however,  are  not  satisfied  that  this 
statement  is  correct 

The  Mitacshara  is  lio  doubt  accepted  as  a  high 
authority  by  all  the  Schools,  even  by  that  of  Bengal^ 
when  it  is  not  controlled  by  the  Daga-Bhaga^  and 
other  Treatises  peculiar  to  that  School.  Bat  the 
other  four  Schools  have,  like  that  of  Bengal^  though 
in  a  less  marked  degree,  their  particular   Treatises 
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^J^^       and  Commentaries  which  control  certain  passages  of 

Bhugwan-   the    Miiacshara^  and    give    rise    to    the    differences 

deenDoobey  ijetween  those  Schools.     In  proof  of  this,  it  is  only 

MtnaBaek.  necessary  to   refer    to   the    preliminary  remarks    of 

Sir    William   Macnaghten^   pp.     2l     to    23.      From 

these    it    would    appear    that,   whilst    the    Mithila 

School   follows  implicitly.    The    Vimda  Chintamani 

and  the   Ratnacara ;  the  South  of   India  the  Smriti 

Ghandrika  and  the  Mad1iavya\  and   the  Presidency 

of  Bomhay  the    Vyavaliara   Mayukha]    these   works 

are    by    no    means    held    in    equal    estimation    at 

Benares. 

Now,  it  appears  from  the  judgment  of  Lord  Gifford^ 
that  the  works  which  were  supposed  to  go  furthest 
towards  establishing  the  distinction  between  moveable 
and  immoveable  property,  which  is  now  under  con- 
sideration, were  the  FnVoda  Chintamani  and  the 
Ratnacara,  These  may  well  be  taken  to  establish 
such  a  distinction,  according  to  the  law  of  Mithila^ 
and  yet  fail  to  do  so  according  to  the  law  of  Benares. 
Again,  the  Mayuklta  is  cited  as  an  authority  for  the 
decision  of  the  case,  at  p.  43  of  the  second  volume 
of  Macnaghten^s  Hindoo  Law.  And,  in  the  judgment 
under  appeal,  it  is  expressly  stated  that  that  Treatise 
is  not  accepted  as  an  authority  by  the  Benares  school ; 
and,  consequently,  that  the  case  in  question  was  nos 
binding  on  the'Court.  In  like  manner  the  law  estab- 
lished by  the  two  decisions  at  Madras^  if  it  be  so 
established,  may  depend  on  Treatises  and  authorities 
peculiar  to  the  South  of  India^  and  not  accepted  at 
Benares.  From  the  reports  of  these,  at  p.  117  of  the 
Sadder  Decisions  for  1849,  and  at  p.  77  of  the  Sad- 
der Decisions  for  1850,  it  appears  that  both  were 
decided  on  the    DytQUstas  of  Pundits.     In  the  former 
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case  the  authorities  relied  on  by  the  Pundits  are  not        1867. 
given  ;  but  in   the   latter,    mention   is   made   of  the    bhuowan- 
Books  called    Madliaveyen    and    Suraswativilisay   as  d'sknDoobet 
well   as  of  the  MitacsJiara  (there  called    Vijnyanes-  Mtna  Baee. 
wara)  ;  and  it  appears,  from  Sir  William  MaenaghterCs 
remarks,  that  the  two  latter  works  are  of  paramount 
authority  in  the  Territories  dependent  on  the  Govern- 
ment  of  Madras  J   whilst   they   are   not   enumerated 
amongst  the  works  accepted  at  Benares. 

If  this  be  so,  it  follows  that,  even  if  the  aboee- 
mentiuned  cases  were  correctly  decided,  they  are  by 
no  means  conclusive  on  the  present  question.  The 
decision  of  the  High  Court  of  Calcatta^  in  so  far  as 
it  confirmed  the  title  of  the  Purchaser  of  the  Govern- 
ment promissory  notes,  might  have  been  rested  on 
the  general  law  relating  to  the  transfer  of  negotiable 
paper^  and  that  case,  so  far  as  it  involved  the  question 
now  under  consideration,  and  the  case  in  the  second 
volume  of  Moor^s  Indian  Appeal  Cases,  were  deter- 
minable by  the  law  of  Mithila  ;  the  two  cases  in  the 
High  Court  of  Bombay^  and  the  cases,  No.  VII.,  at 
p.  46  of  the  Second  Volume  of  MacnaghUrHs  "Hindoo 
liaw,"  were  decided  according  to  the  peculiar  law  of 
the  Bombay  Presidency,  including  the  MayukJia  ;  and 
those  at  Madras  according  to  the  law  of  that  Presi- 
dency. None  of  them  necessarily  govern  a  case  to 
be  decided  according  to  the  law  of  Benares. 

How,  then,  does  the  law  stand  independently  of 
these  decisions  ? 

The  startling  differences  of  opinion  amongst  the 
Pundits  show  that  the  question  cannot  be  taken  to  be 
clearly  settled  by  the  authorities  accepted  at  Benares. 

The  text  of  the  Mitacshara^  on  which,  as  has 
already  been  shown,  the  Appellant  must  mainly  rely, 
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1867.  is  the  second  paragraph  of  section  XI.  of  Chapter  Il.y 
Bhuqwan.  which  includes  **  property  which  she  may  have 
DEKuDooBjsY  acquired  by  inheritance"  in  the  enumeration  of 
Mtna  Bjlkz.  women's  peculiar  property.  These  words  make  n'> 
distinction  between  moveable  and  immoveablB  pro- 
perty ;  yet  it  is  settled^  beyond  all  question,  as  wo 
have  already  stated,  that  the  immoveable  property 
which  a  woman  inherits  from  her  Husband  cannot  be 
disposed  of  by  her,  and  does  not  pass  as  her  airidhutu 
The  legitimate  inference  from  this  seems  to  be,  that 
neither  moveable  or  immoveable  property  inherited 
from  her  Husband  forms  part  of  a  woman's  peeuUuni 
or  stridhun.  8ir  William  H.  Macnaghten^  indeed, 
("  Hindoo  Law,"  Vol.  I.,  p.  88),  excludes  from  strid- 
hun  all  the  different  kinds  of  property  enumerated 
in  the  last  clause  of  the  paragraph  in  question. 

On  the  other  hand  it  may  be  argued  that  the 
text  is  explicit ;  that  it  includes  under  the  head  of 
stridhun  all  property  inherited  from  the  Husband ; 
that  from  the  fact  of  its  inclusion  the  power  of  dispo* 
sition  over  it  is  prima  facie  to  be  inferred  ;  but  that 
the  right  to  alienate  immoveable  property,  whether 
inherited  from  the  Husband  or  given  by  him  in  his 
lifetime,  having  been  taken  away  by  positive  texts, 
the  distinction  in  this  respect  between  moveable  and 
immoveable  property  has  arisen. 

This  argument,  however,  would  fail  to  show  why. 
immoveable  property,  inherited  from  a  Husband, 
should  not  (and  all  the  decided  cases  show  it  does 
not)  descend  as  stridkun  ;  but  passes,  on  the  Widow's 
death,  to  the  next  kin  of  the  Husband.  The  truth 
seems  to  be,  that  the  texts  which  restrict  a  woman's 
power  of  disposition  ovor  immoveable  property  given 
to  her  by  her  Husband  in  his  lifetime,  are  different 
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from    those    which    both    restrict    her    power    over        ir67. 
Immoveable  property    inherited    frmn  her  llusband,     tUtuowAs- 
ftnd  regulate  the  coijrse  of  its  devolution.  DEKxDooBEt 

To  the  former  class  belong  the  textt  of  ifareda:  JltNABAM. 
**  Property  given  to  her  by  her  Husband  through 
pure  affection^  she  may  enjoy  at  her  pleasure  after  his 
death,  or  may  give  it  away,  e^^cept  land  or  houses  ;'^ 
and  the  te*t  of  Itatjfaifana :  ^'  What  a  woman  ha* 
received  as  a  gift  from  her  Husband  she  may 
dispose  of  at  pleasure  after  his  death,  if  it  be  move- 
able  ;  but  as  long  as  he  lives,  let  her  preserve  it 
With  frugality/^  To  the  second  class  belongs  the 
text  of  Kafgat/ana^  on  which  the  judgment  under 
appeal  so  mtich  proceeds,  vi^.  :  ^^'The  childless 
Widow  preserving  inviolate  the  bed  of  her  Lord,  and 
strictly  obedient  to  her  spiritual  Parents,  may  fru^ 
gaily  enjoy  the  estate  or  prorperty  until  she  die ; 
after  her  the  legal  heirs  shall  take  it."  We  take 
these  Texts  as  rendered  by  Colebrooke^  Dig.,  Vol.  Ill, 
p.  576  and  p.  576, 

It  is  impossible  to  deny,  as  will  be  seen  on  refer- 
ence to  the  Digest,  that  there  has  been  a  consider- 
able conflict  of  opinion  amongst  the  CommentatorsF 
concerning  the  text.  The  better  opinion,  however^ 
seems  to  be,  tbait  they  relate  to  different  subjects. 

Again,  the  latter  text  certainly  includes  both  raove^ 
able  and  immoveable  property ;  and  it  seems  to  ber 
only  by  reason. of  confounding  the  law  as  to  property 
given  hjj  with  that  relating  to  property  inheriteci 
Jrom  the  Husband,  that  the  words  ^^  after  her  the  ' 
legal  heirs  shall  take  it^  can  be  restricted  to  the 
immoveable  portions  of  the  Husband's  estate.  The 
preponderance  of  authority  is  certainly  in  favour  of 
the  proposition  that,,  whether  the  Widow  has  ch:  has 
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186:.        uQt  ii^Q  power    to   dispose    of   inherited    moveables, 
Bhuowan-    they,  as  well  as  the  immoveable  property,  if  not  dis- 

MyxvaBaeb.  Husbatid. 

It  is  also  Worth  remarking,  that  the  doctrine  that 
property  inherited  from  her  Husband  forms  part  of 
a  woman's  stridhun  receives  no  countenance  from  two 
of  the  Treatises  current  in  other  Schools  which  are 
supposed  to  recognize  the  Widow's  power  to  dispose 
of  moveables  so  inherited.  Both  the  Vivada  Ghiiu 
tamani  and  the  Mayuhha  confine  stridhun  within  the 
definitions  of  Menu  and  Katyayana.  They  exclude 
property  inherited,  and  the  other  acquisitions  which 
are  comprehended  in  the  last  clause  of  the  para- 
graph in  the  Mitacshara^  but  are  excluded  by  Sir 
W.  Macnaghten. 

They  have  distinct  chapters  for  "  the  separate  pro- 
perty of  women,"  and  "  her  right  of  succession  to  a 
husband  who  leaves  no  son."  The  Vivada  Ghinta^ 
mani  expressly  says  (p.  262),  that  the  text  of  KaU 
yayana  does  not  refer  to  the  peculiar  property  of  a 
woman  ;  and  although  it  cites  from  Katyayana^  ^'  Let 
a  woman  on  the  death  of  her  Husband  enjoy  her  Hus- 
band's  property  at  her  discretion,"  and  explains  "  that 
this  refers  to  property  other  than  immoveable,"  it 
also,  at  page  292,  quotes  from  the  Mahahharata^  "  For 
women  the  heritage  of  their  Husbands  is  pronounced 
applicable  to  use.  Let  not  women  on  any  account 
make  waste  of  their  Husband's  wealth ;"  to  which  it 
*  adds,  by  way  of  explanation,  '^  Here  waste  means  sale 
and  gift  at  their  own  choice."  (See  Vivada  CAintamanij 
pp.  256  and  266,  and  Mayuhha^  pp.  84  and  78). 

Another  argument  against  including  the    wealth 
inherited  from  her  Husband  in  a  woman's  stridhun^ 
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BS  defined  by  the  2nd  clause  bf  the  11th  section  of  the       is^"^* 
2nd  chapter  of  the  Mitacshara^  may  be  derived  from   Bhuowan- 
the  clauses  11  to  25  (both  inclusive)  of  the  same  sec*  beknDoobby 
tion.     These  declare  the  Husband  to  be,  in  default  of  Myna  Baee. 
the  issue^the  heir  to  "  the  whole  property  as  before 
described,  cK  1 1  ?^     This  is  intelligible,  if  the  words 
'*  property  which  she  may  have  acquired  by  inherit- 
ance," in  the  second  clause,  are  considered  to  be  pro- 
perty inherited  in  her  Husband's  lifetime,  or  from 
some  persons  other  than  him. 

rhe  reasons  for  the  restrictions  which  the  Hindoo 
law  imposes  on  the  "Widow's  dominion  over  her  inhe- 
ritance from  her  Husband,  whether  founded  on  her 
natural  dependence  on  others,  her  duty  to  lead  au 
ascetic  life,  or  on  the  impolicy  of  allowing  the  wealth 
of  one  family  to  pass  to  another,  are  as  applicable  to 
personal  property  invested  so  as  to  yield  an  income  as 
they  are  to  land.  The  more  ancient  Texts  importing 
the  restriction  are  general.  It  lies  on  those  who 
assert  that  moveable  property  is  not  subject  to  the 
restriction  to  establish  that  exception  to  the  generality 
of  the  rule.  The  diversity  of  opinion  amongst  the 
Benares  Pundits  is  sufficient  to  show,  that  the  sup- 
posed distinction  between  moveable  and  immoveable 
property  is  anything  but  well  established  in  that 
^School.  And  the  unanimous  judgment  of  the  fi.ve 
Judges  of  the  Sadder  Court,  supported  by  the 
opinion  of  the  Court  Pundits  has,  in  this  case,  ruled 
that  the  distinction  does  not  exist.  Such  a  judgment 
ought  not  to  be  lightly  overruled. 

Their  Lordships,  therefore,  have  come  to  the 
conclusion  that,  according  to  the  Law  of  the  Benares 
School,  notwithstanding  the  ambiguous  passage  in 
the   Mitacsharay   no   part   of   her   Husband's   estate, 

VOL.  XI.  M  2 
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1867.  whether  moveable  or  immoveable,  to  which  a  Ilindoo 
BuuGWAx-  woman  succeeds  by  inheritance,  forms  part  of  her 
deenDoobey  ^t^ijj^^^n^  or  particular  property  ;  and  that  the  Text 
Myna  bABB,  of  Kafyayana^  which  is  generally  in  its  terms,  and  of 
which  the  authority  is  undoubted,  must  be  taken  to 
determine — ^first,  that  her  power  of  disposition  over 
both 'is  limited  to  certain  purposes;  and,  secondly, 
that  on  her  death  both  pass  to  the  next  heir  of  her 
Husband.  They  have  already  atated  the  grounds  on 
which  they  think  that  the  cases  decided  in  India  are 
not  necessarily  in  conflict  with  those  conclusions.  It 
is  unnecessary  for  them  to  express  any  opinion 
touching  *the  correctness  of  those  decisions ;  except 
that,  in  so  far  as  they  proceed— as  that  in  the  High 
Court  of  Calcutta  unquestionably  does  in  part  pro- 
ceed  on  a  different  construction  of  the  passage  in  the 

Mitacshara^  they  cannot  be  supported  on  that  parti- 
cular ground. 

Their  Lordships  have  now  to  consider,  whether  the 
effect  of  the  so-called  partition  was  to  give  Doola 
Baee  any  power  of  disposition  over  her  share  whiob 
she  would  not  otherwise  have  had. 
;  The  case  is  wholly  distinguishable  from  those  in 
which  a  Widow,  having  a  right  to  an  ascertained 
share  upon  a  partition  with  coparceners,  who  have 
an  absolute  interest  in  their  shares,  is  put  by  thena 
into  possession  of  that  share.  In  such  case  it  may 
be  a  question,  whether  her  interest  does  not  become 
absolute;  though  in  a  case  coming  from  Lower 
Bengal  the  contrary  was  decided  hy  this  Committee 
on  an  appeal  from  the  Supreme  Court  of  Calcutta. 
But  here  the  so-called  partition  was  between  two 
Widows  each  having  the  limited  interest  of  a  Hindoo 
Widow  in  her  Husband's  estate.     It  does  not  appear, 
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that  it  was  made  at  the  suit  or  on  the  application  of        1867. 
either.     It  was  made  by   Order   of  a  Judge   who,  in    bhtowan- 
the  particular  proceeding  (one  under  Act,  No.   XIX.  i^eknBoobet 
of  1841),  had  no  jurisdiction  to  determine  questions  MYNABAEt. 
of  title ;  and  who  could  only  deal  with  the  right  to  pos- 
session.    It  is  difficult  to  see  how  such  a  partition 
could  enlarge  either  Widow's  estate,  so  as  to  give  her 
a  disposition  which  she  would  not  otherwise  have  had 
against  the  next  heirs  of  her  Husband. 

It  may  be  said,  that  the  question  here  is  only, 
whether  the  Hespuudeut  has  not,  by  her  partition, 
lost  her  right  by  survivorship.  There  is,  however, 
no  proof  of  any  contract  to  make  a  partition,  and,  as 
part  of  that  contract,  to  release  the  rights  of  suri^ivor- 
ship,  supposing  it  to  have  been  competent  to  tho 
Widows  to  enter  into  such  a  contract.  There  was, 
as  has  already  been  shown,  no  jurisdiction  in  the 
Court  to  make  a  complete  partition  in  inviiam.  The 
transaction  seems  to  have  been  merely  an  arrange- 
ment for  separate  possession  and  enjoyment,  leaving 
the  title  to  each  share  unaffected.  The  acquiescence 
of  the  Widows  in  the  Judge's  proceedings  cannot 
have  done  more  than  bind  each  not  to  disturb  the 
other's  possession. 

If  this  be  so,  it  follows  that  the  opinions  of  those 
Pundits  which  were  given  in  favour  of  tlie  Appellant, 
on  the  assumption  of  a  complete  and  regular  parti- 
tion, lose  much  of  their  power.  It  follows  also,  that 
the  case  of  the  Eespondent  is  stronger  than  it  would 
have  been  had  she  claimed  merely  as  next  heir  to  her 
Husband  in  succession  to  Doola  Baee.  For  the 
estate  of  two  Widows,  who  take  their  Husband's 
property  by  inheritance  is  one  estate.  The  right 
of  survivorship  is  so  strong  that  the  survivor  takes 
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1867.        the  whole  property,  to  the  exclusion  even  of  Daughters 
Bhtjgwan-    of  the   deceased     Widow  (2    W.   H.   MacnaghterCs 
dibnDoobby  44  Hindu  Law,"  p.  38,  note  1 ).     They  are,  therefore,  in 
MtmaBabb.  ihe  strictest  sense,  coparceners, and  between  undivided 
coparceners  there  can  be  no  alienation  by  one  with- 
out the  consent  of  the  other.     And,  accordingly,  this 
case  might  have  been    decided    in   favour   of    the 
i^spondent  on  this  ground  alone* 

Upon  the  whole,  then,  their  Lordships  are  of 
opinion,  that  the  decree  under  appeal  is  substantially 
right,  and  ought  to  be  affirmed.  Considering,  how- 
ever, that  what  has  here  been  decided  in  respect  to 
Doola  Baeeh  interest  is  equally  applicable  to  that  of 
the  Bespondent,  and  that  the  latter  is  said  to  have 
assumed  a  power  of  disposing  of  her  own  share,  they 
•  think  it  may  be  well  to  insert  in  the  decree  a  decla- 

ration, that  the  property  recovered  by  the  Respondent 
is  to  be  possessed  and  enjoyed  by  her  as  a  Widow 
of  a  Hindoo  Husband  dying  without  issue^  in  the 
manner  prescribed  by  the  Hindoo  law.  Their 
Lordships  will  humbly  recommend  Her  Majesty,, 
with  that  variation,  to  confirm  the  final  decree  of 
the  Sudder  Court  of  Agra.  The  Appellant  must 
pay  the  costs  of  this  appeal. 
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Nawab  Umjad  Ally  Khan 


Appellant ; 


AND 


MuHSUMAT   MoHUMDEE  Begum  and  ^ 

MussuMAT  Nawab  Begum,  Afztjl  \       Respondents.* 
MuHUL  and  others     -         -         - ) 

On   appeal  from   the    Court    of   the    Judicial    Com- 
misftioner  of  Oude. 

X  HIS  was  an  administration  suit.  • 

The  suit  was  brought  in  the  Court  of  the  Civil 
Judge  at  Lucknow,  and  involved  the  right  to  the 
inheritance  and  division  of  the  property  of  I^awnb 
Moonuwurood  Dowlahj  a  Mahomedan  of  the  Skeah 
sect,  who  died  at  Lucknow.  The  two  first  Respon- 
dents  were   the    Plaintiffs    and   the    Appellant   the 


29th  &  30tb 

Nov.,  imi. 


A  gift  inter 
vivos  of  Go- 
vernment pro- 
missory Notes* 
negotiable 
securities,  by 
a  Father  to 
his  only  Son 
(Mahomedans 
of  the  Sheah 
*  Present : — Members  of  the  Judicial  Committee—  The  Right  8ect),accom- 

Hon.  air  James  W.  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  panied  by 

Williams,  and  the  Right  Hon.  the  Lord  Justice  Rolt.  possession, 

Assessor : — The  Right  Hon.  Sir  Lawrence  Peel.  and  a  transfer 

into  the  Son*B 
name,  without 
any  reservation  of  the  dominion  over  the  corpus  by  the  Donor,  except  & 
stipulation  for  the  right  to  the  accruing  interest  on  the  Notes  during 
the  Donor*s  life,  to  be  applied  by  him  to  certain  religious  and  charitable 
purposes,  is  a  valid  gift  by  the  Mahomedan  law  of  the  Sheah  school, 
and  creates  a  trust  on  the  Donee  to  pay  the  interest  to  the  Donor  during 
his  lifo. 

Whether  the  non-assent  of  the  heirs  vitiates  a  Will  of  a  Maho- 
medan made  in  favour  of  one  heir  to  the  prejudice  of  the  other  heirs. 
Qiiceref 

The  law  of  succession,  ab  intestatOy  applies  only  to  the  assets  which 
constitute  the  succession. 

Special  leave  to  appeal  was  granted  ex  parte.  The  Appellant  made 
only  two  of  the  parties  to  the  suit  Respondents.  On  application  by 
another  party  to  the  suit,  whose  interest  was  affected  by  the  appe^^ 
the  original  petition  for  leave  to  appeal  was  onlerod  to  be  amended, 
and  the  party  applying  made  a  co-Uespondent. 
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1867.        priucipal  Defendant.     The  object  of  the  suit  was  for 

Nawab     an  account  and  division  of  the  assets  of  the  deceased. 

Ally**  Khan  according    to    the    Sheuh  school  of  Mahomedaa  law. 

^^    ^*         A  f«eparate   claim  was   set  up   by  Afsur  MuhuL  his 

MUSSUMAT  ,       ^         .  r         J  J  J 

MoHuMDBE  Widow,  in  respect  of  her  dower. 

The  facts  of  the  case  wore  as  follow  : — 

Nawab  Moonuwurood  Dowlah  was  for  many  years 
Prime  Minister  of  Oude  under  the  native  Royal 
dynasty,  and  who  was  reputed  to  have  been  possessed 
of  immense  wealth,  of  which  a  great  portion  was 
invested  in  Promissory  notes  of  the  British  Govern- 
ment, commonly  called  Company's  paper,  which  form 
the  securities  of  the  public  Creditors  in  respect  of 
portions  of  the  public  funded  debt  in  India. 

These  Promissory  notes  were  negotiable  instru- 
ments payable  to  order,  and  the  right  therein  is  trans- 
ferable and  passes  by  endorsement  to  the  person  to 
whom  the  same  are  made  payable,  or  in  whose  name 
they  happen  to  stand. 

It  appeared  that  about  the  year  1848,  the  Nawitb 
made  a  gift,  which  was  the  principal  question  in  the 
appeal,  transferring  and  endowing  some  of  the 
Government  Promissory  notes,  then  belonging  to  him 
and  standing  in  his  name,  into  the  name  of  the  Appel- 
lant, his  only  Son.  These  transferred  notes  repre- 
sented the  aggregate  amount  of  S.  Ks.  6,74,000. 
In  the  year  1853,  notice  was  given  by  the  Govern- 
ment that  the  Government  notes  belonging  to  the 
public  loan,  of  which  the  last-mentioned  notes  formed 
a  part,  were  about  to  be  paid  off,  and  such  notes  were 
accordingly  called  in  by  the  Government.  An  option 
was  given  by  the  Government  to  the  holders  of  such 
notes  to  transfer  the  amount  thereof  into  another 
public  loan,  kept  in   Company's   Rupees,  the   then 
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currency,    and  bearing   interest    on    the    equivalent         ^^^''• 
amount  in  Company's   rupees    at  the    reduced   rate       N.wvab 
of  four  per  cent,   per  anuuni.     At  this  juncture,  the   ally'kuah 
Appellant   exercised    his    right,    as    owner    of    the         ^  *'• 
Government  notes  for  S.    Rs.  6,7t,000  by  giving  the    Mohumdeb 
necessary  orders   to   the  Government  Officer  at  Gnl* 
cutta  to  transfer  the  amount  standing  at  bis  credit 
with  the  Government  to  the  other  public  loan  bearing 
interest  at  four  per  cent.,  and  effected  the  transfer, 
and  of  other  Promissory  notes  in  lieu   of  the  Sice^i 
rupee  notes,  equivalent  to  a  sum  of  C.  Rs.  7,35,300, 
in  the  name  of  the  Appellant.      It  further  appeared, 
that  the  Appellant  had  written  to    Calcutta^  directing 
that  the  interest  on   the   Government  notes    should 
be  remitted  to  his  father,   the  Naioab  at  Lucknowj 
and  that  the  interest  was  appropriated  by  his  order, 
on  account   of   pay  of  S'Vfwiut   ool  mominim   (poor 
Pensioners),  on  account  of  the  establishment  of   the 
Emambarah  and  of  the  Cemetery,  &c.,  and   also  for 
expenses   at  the  annual   Festival  called  the    Mohur- 
rum;  and  that,  when  the  accruing  interest  did  not 
suffice,  the  Nawab  used   to  advance  out  of  his  own 
funds,  and  sometimes  ordered,  but  rarely,  a   portion 
of  that  money  to  be  expended   for  his    personal  pur- 
poses.    The  interest  used  to  be  sent  to    the  Nawab 
with  a  Letter  from   the  Government  Officer,  stating 
it  to  bo  *'  to  account  of   Umjad  Allyh  notes.'' 

The  Nawab  also,  in  his  lifetime,  transferred  to  and 
endorsed  in  the  name  of  the  Respondent,  Iftikharoon^ 
nissa  Begum^  his  Wife,  other  Governnient  notes  to 
the  amount  of  Es.  2,41,600. 

In  the  Hijree  year  1262,  corresponding  with  the 
year  1846,  C.  E.,  the  Nawab  executed  two  several 
deeds  of  gift,  called  Ilibbanamahsy   in  favour  of  the 
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1867.        Appellant,  and   by  which   h-e    gave    certain  houses, 
Nawab      situate  in  Lucknozo  and   elsewhere,  to  him  absolutely, 
Ally^Kban  ^'  *'^®    ^^"^®   *^"*®  delivering   over    the  possessioa 
^^  »•  of   the   same    to  the  Appellant:  and  cto   the  1st  of 

MoHUMDBB  November^  1856,  C.E,,  he  also  executed  an  instru- 
*^"^'  ment,  called  a  Soolenamahy  or  Deed  of  conditional 
grant,  for  the  consideration  therein  mentioned,  in 
favour  of  the  Appellant,  by  which  he  granted  to  him 
(reserving  to  himself  only  the  use  of  the  same  during 
his  life)  certain  Malguzary  Villages  or  lands  in  the 
Furruckabad  District,  in  respect  of  which  mutation 
of  names  was  effected  at  the  time,  together  with 
houses  and  personal  property  therein  described ;  but 
especially  excepting  from  such  personal  property, 
jewels  and  other  properties  which  were  therein 
stated  to  have  been  left  by  the  Nawab  to  his  four 
daughters,  the  Respondeiits.  And  it  was  therein 
mentioned,  that  the  Appellant  had  accepted  the  grant 
of  the  property  aforesaid.  Two  other  similar  Deeds, 
and  also  called  Soolnamahs^  were  executed  by  hira, 
on  the  Ist  of  June^  1857,  in  favour  of  Mahomed 
Baker  Ally  Khan  and  Mahomed  Jafer  Ally  Khauj 
two  of  the  sons  of  the  Appellant,  and  by  which  the 
Nawab  granted  to  them  respectively  other  real  or 
immoveable  estates  in  Zillah  Khyrabad  and  ZUlah 
Lucknow^  and  reserving  to  himself  the  usufruct 
thereof  during  his  lifetime. 

In  the  year  1857  the  Mutiny  broke  out  over  the 
North-western  Provinces  of  British  India^  and  on  the 
SOth  of  June  in  that  year  the  Battle  of  Chinut  was 
fought ;  and  on  the  following  day,  the  Nawab  being 
alarmed  for  his  personal  safety,  fled  from  his  House, 
which  was  looted  by  the  Eebels,  and  only  some  pro- 
perty in  secreted  recesses  escaped  pillage.     He  toflk 
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refuge  at   his  son-in-law's  House,   the  Eespondent,        i^^^. 
Aboo  Toorah  Khan^  from  whence,  on  the  23rd  July^       Nawab 
he  returned  to  his  own  House.     Again  he  attempted  ally^Khan 
to  fly,  but  was  taken  Prisoner  and  carried  into  the  v- 

camp  of  the  Eebels.      It  was  alleged,  that  while  in    Mohumdeb 
custody  he  made  a  Will  and  supplement,  called  Bund^        ^^^' 
hereafter  mentioned,  the  validity  of  which  was  con- 
tested in  the  suit. 

The  British  power  having  been  re-established ;  on 
the  15th  of  Marchj  1858,  a  Proclamation  was  made 
by  the  Government  of  India^  stating,  that  the  British 
Army  was  in  possession  of  Lucknow^  and  that  the 
City  was  at  the  mercy  of  the  British  Government, 
after  having  been  rebelliously  defied  and  resisted 
for  nine  months  by  a  mutinous  soldiery,  supported 
by  I  the  inhabitants  of  the  City  and  Province  of 
Oude  at  large.  The  Governor-General  then  pro- 
claimed to  the  people  of  Oude  that,  with  certain 
exceptions  (therein  specified),  the  proprietary  right 
in  the  soil  of  the  Province  was  confiscated  to  the 
British  Government,  which  would  dispose  of  that 
right  in  such  manner  as  it  may  seem  fitting,  and 
directing  that  the  Talookdars  and  Land-owners  . 
should  throw  themselves  upon  the  justice  and  mercy 
of  the  British  Government. 

The  Nawab,  died  on  the  4th  of  October^  1858, 
leaving  him  surviving  one  Son,  the  Appellant,  and 
the  four  Daughters  and  a  Widow,  the  Respondents, 
his  heirs-at-law,  according  to  the  Imamyah  Code  of 
Mahomedan  Law. 

It  appeared  that  the  late  Nawab^  by  a  Letter, 
dated  the  8th  of  May^  1858,  addressed  to  the  Deputy 
Commissioner  of  Lucknow^  submitting  that,  as  the 
British  Government   were  disposed  to  be  just  and 

VOL.  XI.  K   2 


Digitized  by 


Google 


522  CASES    IK    THB    PRIVT   COUNCIL 

1867.  equitable,  they  would  not  wish  to  confiscate  "  Houses 
Nawab  or  gardens,"  and  referring  to  certain  Houses  and 
Ally' Khan  Di^^g^  gardens  stated  to  belong  to  him,  and  to-  be 
^  ^-  in  his  possession.  The  only  garden,  however,  that, 
MoHTjHBBfi  was  mentioned  was  that  of  Wuzeer  Bagh;  but  no 
Begum.  Qi^im  for  exemption  or  restoration  of  any  other 
landed  property  appeared  to  have  been  made  by  the 
Nawah  in  such  Letter,  or  otherwise,  in  his  life- 
time. 

On  the  5th  of  May^  i860,  the  British  Government 
granted  to  the  Appellant  and  his  heirs  the  proprietary 
rights  and  interests  of  the  estates  or  villages,  situate 
in  the  Districts  of  Lucknow^  Seetapore^  and  Roy 
BareiUy^  in  the  Province  of  Oude^  by  a  Firman  of 
that  date.  The  Appellant  was  accordingly  put  into 
the  possession  of  the  last-mentioned  estates,  paying 
the  Malgwary  reserved  by  the  grant  to  the  British 
Government. 

It  appeared  that,  as  long  ago  as  the  25th  of 
Aprilj  1844,  the  name  of  the  Appellant  had  been, 
on  the  death  of  the  Nawah^  substituted  for  the  name 
of  the  latter  as  proprietor  of  certain  Malguzary 
situate  in  the  District  of  Furruchabad^  in  the  Books 
of  the  Collector  of  that  District. 

The  Appellant  obtained  a  certificate  of  adminis- 
tration of  his  Father^s  estate  under  Act,  No.  XXVII. 
of  I860,  subject  to  the  obligation  to  render  accounts. 

The  Bespondents,  Musaumat  Mohumdee  Begum 
and  Mussumat  Nawah  Begum^  two  of  the  Appel- 
lant's  Sisters,  claimed  to  be  associated  with  him  in  the 
administration  of  the  estate ;  and  in  a  summary  pro- 
ceeding before  the  Civil  Judge  on  the  28th  of  April^ 
1860,  the  Appellant  admitted  their  rights  as  co-heirs 
with  others,  but  submitted,  that  they  should  be  post- 
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poned  to  the  payment  of  debts  and  dower  to  the        is^"^- 

Widow,  and  satisfaction  of  dower  under  the  alleged      Nawab 

Will,  which  was,   however,  contested  by  these  last-  aiSTkhan 

mentioned  Eespondents.  ^_   *'• 

...  •11  Mussumat 

The   certificate  of  administration  was  withdrawn    Moitumdes 

on  account  of  some  irregularity  in  its  issue,  and 
another  was  subsequently  issued  to  the  Appellant, 
under  the  above  Act,  on  the  expressed  condition  of 
his  rendering  a  full  account  or  inventory  of  the  entire 
property,  including  not  only  the  property  of  the 
Nawab  admitted  by  him  to  be  divisible,  but  also  that 
which  had  been  especially  given  to  himself,  as  before 
stated;  also  on  condition  that  he  would  distribute 
the  assets  regarding  the  divisibility  of  which  there 
was  no  dispute  among  the  parties.  The  Bespondents 
objected  to  this  certificate  being  granted  without 
taking  security  from  the  Appellant,  which  ob- 
jection was  overruled  by  the  Judicial  Commis- 
sioner, who  left  the  Objectors  to  a  regular  suit  to 
recover  such  portion  of  the  estate  of  the  Nawab  as 
they  claimed. 

Accordingly,  on  the  l8th  of  December ^  i860,  the 
suit  in  which  the  present  appeal  has  arisen  was  com- 
menced by  the  two  first-mentioned  Bespondents,  the 
daughters  of  the  late  Nawab^  filing  a  plaint  in  the 
Civil  Court  of  Lucknotv  against  the  Appellant  and 
other  persons.  The  claim  set  up  by  the  plaint  was 
founded  on  their  hereditary  right  and  title,  which  they 
sought  to  establish,  as  joint  heirs,  to  a  two  annas  and 
two  pice  share  each  (the  whole  into  sixteen  annas 
being  nominally  divided)  in  the  whole  of  the  move- 
able and  immoveable  estate  and  property  left  by  the 
Nawab,  taken  possession  of  by  the  Appellant  and  the 
Bespondent,   Aboo   Toorab  Khan;    the    late   Nawab 
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1867.        haying,  as  it  was  alleged,  died  without  executing  any 
Nawab     Will,   Soolenamaky  or  other  document  affecting  their 

Ally*^  Khan  'i*^®-     ^^^  plaint  further  claimed  proprietary  posses- 
V-  sion  of  the  villages  situate  in  the  Districts  of  Seetapore^ 

MoHUMDBB  Roy^  Bareillt/y  Lucknow^  and  other  places  in  the 
Province  of  Oude^  as  also  of  the  villages  in  the  Fui'- 
ruckabad  District,  of  the  Houses  lying  in  Luchnoiv^ 
Furruckabadj  and  Cawnpore^  and  of  other  immove- 
able property  lying  in  the  British  Territory;  also 
interest  on  the  Government  Promissory  notes,  and  the 
latter  themselves,  and  the  interest  of  the  Government 
notes  invested  for  the  maintenance  of  the  Uoosainahad 
Emambarahj  and  all  in  proportion  to  their  shares. 
The  plaint  concluded,  by  alleging  the  falsity  of  the 
several  documents  and  the  Will,  which  latter  the 
Plaintiffs  alleged  was  a  forgery;  and  also  averred 
that  the  late  Nawab  was  the  real  owner  of  the  Govern- 
ment Promissory  notes  for  Es.  7,35,300  standing  in 
the  Appellant's  name,  and  of  those  to  the  value  of 
Es.  2,41,600  standing  in  the  name  of  the  Respondent, 
Afzul  Muhul^  the  Widow ;  ^  and  that  she  and  the 
Appellant  were  merely  ism  furzee  (nominal)  holders ; 
that  Hukeem  Meer  Ally^  another  of  the  Eespondents, 
was  a  mere  nominal  holder  of  the  landed  estate ;  and 
that  the  Eespondent,  Afzul  Muhul^  the  Widow,  pos- 
sessed no  right  to  the  dower  claimed  by  her  to  the 
amount  of  Es.  4,50,000. 

On  the  10th  of  June^  1861,  a  written  statement, 
purporting  to  embody  what  had  been  urged  verbally 
in  support  of  the  Plaintiff's  claim,  was  filed  by  them 
in  the  Civil  Court.  In  that  document  a  claim  was 
for  the  first  time  set  up  to  the  immoveable  estate  con- 
fiscated and  afterwards  granted  by  the  Government 
to  the  Appellant,  under  the  before-mentioned  Finna^i^ 
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submitting  that,  as  there  was  no  new  conveyance  by       1^67. 
his  Father   to  him   after   the    confiscation,  the  title       Nawab 
under  the  Soolenamah  failed ;  and  as  he  could  only  alST^Khah 
be  regarded  as  taking  the  grant  from  Government         ^• 
as  the  sole  male  representative  of  the  late  Nawab^    Mohumdke 
he  was  bound  to  make  a  suitable  provision  for  his      s^^^^^- 
co-heirs,   as  was  customary    under  the  law  of  pri- 
mogeniture in  the  Province.      They  admitted,  that 
they  had  received  the  sum  of  Rs.  2,68,404.  4a.  4p., 
but  claimed  to  receive  more  from  the  estate  of  the 
deceased  Nawaby  and  they  alleged  that  the  following 
constituted  part  of  his  estate  : — 

ES.         A. 

1.  Ism  furzee  notes  held  in  name  of 

Defendant      .....      .     7,35,300     0 

2.  Ism  furzee  notes  held  in  name  of 

the  Widow  of  deceased     -       -     2,41,600     0 

3.  Sum    paid     to     Ifhtikharoonissa 

Begumj  alias  Ufzul  Muhul^  the 
Widow,  being  over  and  above 
of  what  is  acknowledged  by  the 
Defendant  to  be  her  one-eighth 
of  the  divisible  estate        -       -     4,50,000     0 

4.  Talooks  held  ism  furzee^  in  pos- 

session of  Umjud  Ally^  under 
false  deed  of  gift  under  the 
name  of  deceased  (deed  being 
in  favour  of  Umjud)  the  genu- 
ineness of  which  deed  is  denied. 
Total  malguzary  of  the  real  es- 
tate (approximately) : — 

In  Oudhy  1  per  an.,      55,000 

In  Futtehgurhy  about     6,000 


60,000     0 
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1867. 

Nawab 

Umjad 

Ally  Kjiak 

V. 
MUSSCMAT 
MoUUMSEB 

Bequm. 


N.  B.  Besides  Houses  and  godowns  RS.       a. 

in  both  Provinces. 
5.  Bud  muzalim  (for  the  benefit  of 

deceased's   soul),  amount  kept 

under  this  head  by  Nawab  Urn- 

jud  Allt/y  as  provided  for  by  the 

alleged  Will 5,43,303  10 

0.   Waseekuy  a  portion  of  the    Ho- 

sanebad  trust,  paid  monthly  to 

the  deceased,  and  claimed  to  be 

heritable. 
7.  Household  property  belonging  to 

the  estate,  and  jewellery  to  an 

immense    amount,    alleged    to 

have  been  lost  in  the  loot. 
An  account  of  the  division  of  Government  notes 
was  filed  by  the  Appellant,  by  which  it  appeared  that 
he  had  delivered,  according  to  the  alleged  Will,  to 
the  Eespondent,  Afzul  Muhul^  the  Widow,  in  pay- 
ment and  satisfaction  of  her  dower,  Government  notes 
to  the  amount  of  Bs.  4,50,000 ;  that  he  had  set  apart 
and  allotted  to  the  trust  Rud  Muzalim  other  Govern- 
ment notes  to  the  amount  of  Rs.  5,43,333 ;  and  had 
paid  out  of  the  residuary  estate  to  the  Widow  herone- 
eighthshare,  Es  1,12,500,  as  one  of  theco-heirs ;  to  the 
two  Plaintifis  and  their  two  Sisters,  the  Bespondents 
above  named,  their  one-eighth  share  each ;  and  to 
himself,  (the  Appellant),  being  a  Son,  his  double  share. 
Issues  were  recorded  and  witnesses  examined  as 
to  the  validity  of  the  alleged  Will  and  supplement, 
before  Mr.  0.  G.  Fraser^  the  Civil  Judge  of  Luch- 
nowj  and  on  the  Slst  of  October^  186],  he  decreed 
that  the  Will  and  supplement  were  proved,  and 
together  constituted  the  Will  and  Testament  of  the 
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deceased  Nawah  ;  that  the  gift  of  Government  notes      ^^^ 
of  Es.  7,35,000  to   the  Appellant  was  a  good  and      Nawab 
valid  gift,  and  that  they  were  his  property ;  that  the  ally^  Khan 
gift  of  Government  notes  for  Rs.    2,41,600  to  the    j^^^J^j^^^ 
Widow  was   also   valid,    and   given   to  her  as  part    Mouumdeb 
of  her  dower  claim;  and   that   the  other  notes  for      ^"^™- 
Rs.  4,60,000,  not  transferred  to  her  in  the   NawaVs 
lifetime,   were  rightly   endorsed,   and  given  to  her 
since  his  death,  by  the  Appellant,  as  Administrator, 
in  discharge  of  and  full  payment  of  her  claim  for 
dower  under  her  deed  of  dower,  which  he  upheld  ; 
that  the  sum  of  Rs.  5,43,300,  was  properly  settled  as 
a  trust  fund  {Rud  Muzalm\  by  the  Will,  ^nd  that 
by  the  creation  of  this  fund  the  Appellant  was  the 
greatest   loser,    as  it  reduced   the   divisible   estate. 
Then,  as  to  the  immoveable  property  referred  to  in 
the  deeds  called  Hibbeenamah  and  Soolenamah^  the 
decree  declared,  that  they  also  were  proved ;  and  that 
the  Malguzary  property  in  Zillah  Lueknow  was,  more- 
over, covered  by  the  Government  grant  in  favour  of 
the  Appellant,  as  well  as  the  villages  held  by  his  son 
under  deed,  and  situtate  in  Khyrabad^  Zillah  Seeta- 
pore^  which  were  also  conferred  on    the   Appellant 
by  the  Government  grant ;  and  that  the  titles  con- 
ferred by  the  previous  Deeds  were  in  fact  wholly  set 
aside,  and  a  new  title  conferred ;   and   the  decree 
further  declared,   that    the    garden,    Wuzeer  Bagh^ 
was  divisible    property,     subject   to   deduction   for 
any  sums  paid  by  the  Appellant  for  its  restoration  ; 
that  the  sum  still  divisible   among  the   heirs   was 
Rs.  28,448.  Oa.  2p. ;  and  lastly,  as  to  the  jewellery,  it 
was  declared,  that  there  was  nothing  to  recover  except 
a  lot  in   Court  secured  by   the   Respondent,  Aboo 
Toorab  Khan^  by  "purchase. 
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1867.  The  Plaintiffs,  being  dissatigfied  with  this  decree, 

Nawab     appealed  against  the  same  to  the  Judicial  Commis- 
A.1?  kLx  «io°er  of  Oude, 

«•  The    Eespondent,   Afzid  Muhul^  also   presented  a 

MoHuMDBE    petition  of  appeal  to  the  Judicial  Commissioner,   on 
Begum,      ^j^^  ground  that  the  decree  dismissed  her  claim  on 
account  of  dower. 

The  hearing  of  these  appeals  took  place  before 
Mr.  G.  Campbell^  the  Judicial  Commissioner,  and  on 
the  l9th  of  Aprils  1862,  he  delivered  one  judgment 
and  decree  in  both  appeals.  In  that  judgment  he 
held,  that  he  entirely  concurred  with  the  Civil  Judge 
in  rejecting  the  Widow's  claim  to  dower  in  addition 
to  what  she  had  received,  and  accordingly  dismissed 
her  appeal.  In  respect  of  the  other  appeal,  the  decree 
affirmed  the  decree  of  the  Civil  Judge,  so  far  as 
related  to  the  payment  by  the  Appellant,  as  Adminis^ 
trator,  according  to  the  Will,  to  the  Respondent,  as 
Widow,  of  the  Government  notes  for  Rs.  4,50,000, 
in  satisfaction  of  her  dower.  The  judgment,  in  con- 
sidering and  treating  of  the  contest  on  the  genuine- 
ness of  the  Will  and  supplement,  and  on  the  trust 
fund  called  Rud  Muzalim^  therein  mentioned,  pro- 
ceeded as  follows : — "  I  now  come  to  the  distribu- 
tion of  the  Government  paper,  which  is  in  fact  the 
main  subject  in  suit,  and  regarding  which  there  has 
been  the  contest  of  the  genuineness  or  otherwise  of 
what  is  called  the  Will,  or  rather  the  Supplement  to 
the  Will.  I  should  be  very  sorry  if  the  disposal  of 
this  great  property  turned  upon  the  validity  of  this 
unsigned  paper.  Although  as  between  the  present 
parties  the  internal  evidence  would,  I  think,  be  quite 
in  its  favour,  it  must  no  doubt  be  remembered  that 
it  was  originally  produced  in  opposition  to  the  claims 
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of  Kaim  Ally^  by  whom  the  present  Defendants  were        1867. 
then  Sufficiently  pressed,  and  whose  case  it  was  very       nI^b 
much  calculated   to   rebut.     Still,  as  a  mere  question  ^^^^^^ 
of  weighing  opposing  probabilities  and  improbabili-  v. 

ties,  I  might  respect  the  finding  of  the  Judge  who  mohumdeb 
so  fully  tried  the  issue  ;  but  while  I  am  sure  that  I  Begum. 
could  have  no  better  decision  of  the  facts  than 
Mr.  Fraser's^  I  must  correct  his  law  on  some  very 
important  points ;  and  the  first  of  these  is  this,  that 
in  putting  the  alleged  Will  in  issue  he  seems  to  have 
altogether  forgotten  one  of  the  plainest  rules  of 
Mahomedan  Law,  viz.,  that  no  legacy  can  be  left  to 
one  of  the  heirs  without  the  consent  of  the  other 
heirs ;  that  is  a  rule  found  in  every  Text-book.  The 
only  doubt  might  be  that  as  these  Books  are  prin- 
cipally taken  from  Soonee  law,  there  might  be  some 
difference  in  Sheah  law.  I  have,  however,  plainly 
put  the  point  to  the  parties,  and  there  has  been  no 
attempt  to  dispute  this  view  of  the  law.  It  may^ 
therefore,  be  considered  settled ;  and  I  have,  therefore, 
all  along  intimated  that  I  thought  that  as  between 
the  heirs  nothing  could  turn  upon  the  Will.  In  fact, 
the  document  itself  does  not,  as  between  them,  pro- 
fess to  be  a  Will  at  all.  It  merely  recites  certain 
distributions  said  to  have  been  already  made,  and 
assigns  a  third  of  the  remainder  to  the  religious  and 
charitable  fund  called  the  '  Rud  Muzalim?  The 
Plaintiffs  admit  that  there  was  an  assignment  to  this 
of  at  least  as  large  amount  and  of  older  date.  They 
would  only  fix  the  assignment  on  another  part  of  the 
property  which  is  claimed  by  Nawab  Unijud  Ally^  but 
that  the  fund  is  to  come  out  of  the  estate  is  admitted  on 
all  hands,  and  that  need  not  be  put  in  issue.  I,  there- 
fore, declare  that,  so  much  as   has  been    admitted  by 

VOL.  XI.  0  2 


Digitized  by 


Google 


5  so  CA»E«    IN     I-HB     PRIVT    COUWCTL 

18»7.        the  Administrator,  not  exceeding  one- third-  of   the 
Nawab     whole  net  estate  (as  eventually  settled),  belongs  to  the 

Ally^Khak  ^^^  Muzalim  fund;  and  I  strike  out  of    the    case 
^'  the  issue  respecting   the  Will,  because  nothing  really 

MoHuxDsv  turns  upon  that  alone.  I  will  only  allow  the  paper 
^^^^'  to  stand,  as  found  to  be  tfwre  probably  true  than 
false,  so  far  as  it  may  to  some  extent  come  in  as  inci- 
dental evidence  on  the  other  issues.  With  respect 
to  the  Rud  Muzalim  fund,  I  think  it  must  be  under-* 
stood  that  Nawab  Umjitd  Ally  cannot  take  any  bene- 
ficial interest  in  it  to  the  exclusion  of  the  other  heirs. 
It  must  be  managed  by  an  individual  or  individuals 
strictly  as  Trustees.  The  eldest  male  descendant  of 
the  Founder  is  clearly  a  proper  person  to  hold  the 
office  of  Trustee.  I,  therefore,  declare  that  Nawab 
Amjud  Allify  and  after  him  the  eldest  of  the  line  of 
the  descendants  on  the  male  line  irom  Nataab  Moo- 
nowurood  Dowlahy  if  sane,  fit,  and  of  age,  shall  be  a 
Trustee,  and  that  conjoined  with  him  in  that  office  shall 
be  Sffud  Mahomed  ^tujtukid'Ul'Asury  and  after  him 
some  other  fit  person  of  a  religious  character  to  be 
nominated  by  the  Court ;  and  that  if  the  Trustees 
accept  the  office,  they  shall  within  a  month  submit  for 
the  approval  of  the  Court  a  sehenae  for  the  gavernanoe 
of  the  fund."  The  judgment  then  proceeded  to  deal 
with  the  question  and  issue  involving  the  Appellant^s 
right  to  the  Government  notes  for  Rs.  7,S5,500,  under 
gift  from  the  late  Nawab^  as  follows : — "  Nawah 
Umjud  Allffy  the  Defendant,  contends,  that  the  pro- 
perty was  fully  and  legally  transferred  to  him,  and 
that  the  enjoyment  of  the  proceeds  by  his  Father 
was  by  his  leave  and  consent,  and  that  such  enjoy- 
ment does  not  affect  the  legal  possession  nor  invali- 
date the  gift.     In  a  case  of  such  importanoe   it  is  im- 
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possible  to  place  any  faith  in  any  Mahoraedan  legal  ^^^'^' 
opinion.  The  Mujtahid^  the  principal  authority  here,  Nawab 
has  from  the  first,  by  improperly  attesting  the  Will  ally^Kmaw 
after  the  death  of  Nawab  Moonowurood  Dowlah.  ..  *'• 
placed  himself  in  the  position  of  a  partisan,  and  I  Mohumdeb 
have  not  thought  that  we  could  with  any  advantage 
accept  anything  from  him.  Lucknow  abounding  ia 
Mahomedan  Lawyers,!  have  thought  it  better  to  give 
the  parties  full  opportunity  of  producing  their  autho- 
rities. The  result  has  been  very  unsatisfactory.  The 
Texts  produced  on  both  sides  from  notable  and  acknow- 
ledged Text-books  are  obscure  in  the  extreme,  and 
none  of  them  can  be  said  fully  to  meet  the  case;  other 
quotations  subsequently  produced  are  from  Books 
of  a  local  character  and  little  authority.  In  fact, 
the  MahonedaQ  Law  did  not  contemplate  Govern- 
ment securities  held  by  public  registry,  and  Govern- 
ment Agents  holding  securities  in  the  name  of  one 
man,  and  remitting  the  interest  to  another.  They 
seem  to  assume  that  possession  must  be  simple  posses - 
«ton,  and  they  constantly  require  possession  as  a 
condition  of  gift.  For  the  rest,  it  has  been  said  that 
the  native  Lawyers  can  produce  authority  for  any 
opinion.  I  believe  that  it  is  equally  unsafe  to  accept 
the  dicta  of  particular  Lawyers,  and  difficult  to 
settle  a  complicated  case  by  comparison  of  autho- 
rities. The  proper  course  then  in  such  cases  seems 
to  me  to  be,  to  accept  the  broad  and  acknowledged 
principles  of  native  law,  and  apply  them  by  our  own 
reason  to  the  ease.  That  is  the  course  which  I  must 
follow  in  this  case.  In  this  light  the  question  seems 
to  me  to  be  whether,  in  transferring  this  property  to 
the  Son  while  the  Father  retained  the  enjoyment  of 
the  proceeds   during  his  life,   the  parties  did  or  did 
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1867.       not  act  up  to  the  principles  and  spirit  of  the  Maho- 
Nawab     medan  Law.     To  my  mind  it  is  perfectly  clear  that 
Ally*  Khan  ^^^y  ^^^  ^^^'     They  altogether  evaded  the  law,  which 
».  requires  real  possession  as  the  condition  of  a  gift,  and 

MoHUMDEE   prevents  a  man  from  enjoying  property  while  he  lived, 
Begum,      ^nd  then  dividing  it  unequally  among  his  heirs  at  his 
death.     Such  an  unequal    division    the   Maho  medan 
Law   thinks  fit  to  forbid,   and  in  that  prohibition  it 
is   not   singular ;  the  laws  of  other  Countries   have 
done  the  same  thing.     There   is,   therefore,   nothing 
in  the  Law  itself  which  would  prevent  our  giving 
effect  to  it.     We  are  bound  to  do  so,  and  if  the  Law 
is  so,  it  is  much  better  that  it  should  be  made  clear, 
and  honestly  acted  upon,  and  that  it  should  be  left  to 
the  Legislature  to  alter  it,  if  it  be  deemed  fitting  to 
do  so,  than  that  we  should  allow  it  to  bo  evaded  by 
subterfuges.     I,  therefore,  think  that  the  first  prin- 
ciples of  Mahomedan  Law  are  involved  in  this   case. 
It  is   evident  that  if  the  disposition  hold  good,  the 
effects  is  that,  in  practice,  Nawab  Moonowurood  Dow- 
lahj  having  enjoyed  his  fortune  to  the  day  of  his  death, 
has  left  a  large  share  of  it  to  one  child,  and  a  much 
smaller  share  to  the  other  children,  contrary  to  the 
main  principles  of  the  Mahomedan  Jiaw.     Upon  the 
party  claiming  under  abnormal  disposition  lies  the  onus 
of  proving  a  case  to  justify  the  evasion.   I  do  not  think 
he  has  done  so  ;  I  do  not  find  any  clear  legal  autho- 
rities to  justify  the  proceeding ;  nor  can  I   find  any 
precedents   for   it   among   the   decisions   of    British 
Courts.     The  nearest  case  is  one  between    Husband 
and  Wife ;  but  then  the  Donee  seems  unquestionably 
tor  a  time  to  have  exercised  dominion,  and  the  case 
between  Husband  and  Wife  is  acknowledged  in  the 
Text-books   to  be  peculiar.     I  cannot  then  find  any- 
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thing   to    justify  the  evasion  of  the  Law    M'hioh   is       ^^^"• 
attempted.     There    is    another    consideration    which      Nawab 
may  have  some  weight  if  the  Law  is  to  be  evaded.    I  j^l^y*  kham 
think  it  very  much  against  public  policy   that  any         v. 
encouragement  should  be  given  to  evading  it  by  the  Mohdmdbb 
demoralizing  practice  of  wh6t  is  called  '^  ism  furzee^      Bbgom. 
or  '  false  name'  holding — that  is,   the  nominal  hold- 
ing by  one  person  for  the  real  benefit  of  another.    I  am 
sorry  to  say  that  this  practice  is  well  known  in  Luck* 
now  ;  and  there  is  clear  evidence  in   this  case  that  in 
other  instances  Nawab  Moonowurood  Dowlah  adopted 
it,  having  held  estates  in  the  name  of  his  creatures. 
If  my  view  of  it  is  correct,  the  transaction  which  is 
the  subject  of  the  present  case  is  of  this  nature.      In 
order  to  evade  the  Law,  Father  and  Son  agreed  that 
there  should  be  a  transfer  to  the  name  of  the  Son,but 
that  the  Father  should  continue  to  enjoy  the  benefits. 
I  would  not  sanction  any  ovation  of  the  Law,  unsup- 
ported by  undoubted  authority,  and  least  of  all  would 
I  sanction  an  eviasion  by   what  I   consider   to  be  an 
*  ism  furzei?  transaction.     I  had  then  formed  a  strong 
opinion  that  this   transfer  could  not  be   maintained. 
Just  when  I  was  near  the  conclusion  of  the  case,  I 
received  an  answer  of  the    Calcutta  Law   Officer  to  a 
supposititious  case  which  I   had  put   to  him,  to  see  if 
he,  among    others,    could    throw    any  light    on    tho 
matter  {a\     His  opinion    seems    to  go    contrary  to 

(a)  The  Futwa  of  the  Calcutta  Law  Officer  referred  to  in  the 
alcove  judgment  was  as  follows : — "There  can  be  no  doubt  as  to  the 
gift  being  good  and  valid.  The  making  over  the  property  by  the 
Donor  is  proved  both  by  the  gift  and  the  registration  of  the  nnme  of 
the  Donee  as  proprietor  ;  and  the  Donee  directing  the  Agent  to 
send  the  net  proceeds  to  his  Father,  shows  that  he  had  abtained 
possession.  The  receipt  of  the  proceeds  by  the  Father  cannot, 
therefore,  invalidate  the  gift." 
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1867.  mine,  and  I  have  given  it  due  consideration.  But 
^wAB  ^^*'®^  ^^^  ^®  quotes  no  precedents  or  authorities ;  it  is 
Umj^d  a  bare  nude  opinion,  and  I  do  not  concur  in  his  argu- 
te. ^  mont,  which  is,  that  the  usufruct  being  paid  to  tlie 
U^iw^  Donor  by  the  leave  and  order  of  the  Donee,  the  con- 
Beqvu.  dition  of  possession  is  not  vitiated-  He  doubtless 
places  the  case  in  the  light  in  which  it  can  be  best 
argued  on  that  side.  Setting  aside  the  point  made 
by  the  Plaintiffs,  that  there  w^as  no  gift,  but  only  a 
trust  (for  the  Rud  Mmalim\  it  might  be  possible 
that  the  argument  might  avail,  if  the  Donee,  after 
for  some  time  exercising  real  dominion  and  active 
possession,  had  ordered  the  proceeds  to  be  paid  to 
the  Donor,  or  if,  instead  of  the  whole  proceeds  going  to 
to  the  Donor,  and  an  allowance  being  made  by  him 
to  the  Donee,  the  Donee  had  retained  as  much  as  was 
required  for  his  own  expenses,  and  paid  the  rest  to 
the  Donor.  But  in  this  case  the  gist  of  the  matter 
seems  to  lie  in  this,  that  there  is  every  reason  to  sup- 
pose that  the  transfer  of  the  property  to  the  name 
of  the  Donee,  and  the  arrangement  that  the  Donor 
should  continue  to  receive  the  whole  of  the  proceeds, 
were  coincident  in  point  of  time,  and  being  so  that 
the  two  transactions  were  correlative,  and  were  in  fact 
but  parts  of  one  bargain.  In  fact,  it  seems  to  me 
indisputable,  that  the  Father  transferred  the  property 
to  the  Son  on  the  express  condition  and  understanding 
that  the  Father  should  receive  the  usufruct  during 
his  life.  That  was,  I  think,  ab  initio^  a  condition  of 
the  transfer  ;  and  I  have  a  clear  and  strong  opinion, 
that  such  a  condition  violates  the  Mahomedan  Law 
of  gifts,  and  renders  the  transfer  inoperative  as  a  gift 
to  the  transferee,  and  invalid  as  against  the  heirs 
claiming  under  the  law  of  inheritance  and  bequest. 
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On  these  grounds,  then,  I   declare  that  the  disputed     ,^2®^ 
notes  for  Rs.  7,35,300  is  part  of  the  divisible  estate      Nawai* 
of    Nawab    Moonowurood  Dowlah^    and  that    Nawab  ally  Khan 
Unjttd  Ally  must  account  for  them  .to  the  heirs,  with    ^    ^• 
interest.     Considering  that  there  was  reasonable  and  Mohumdeb; 
almost  necessary  ground  for  litigation  in  the  manner        *<*"*«• 
of  the    disposition  made   by    the  Father,  I  think  it 
proper  that,  after  being  carefully  taxed,  the  costs  of 
both  parties  in  the   case  in    which   Mohumdee   Begum 
and  Nawab  Begum   are  Plaintiffs  should  be  paid  out 
of  the  estate.     I  have  reserved   the  decision  regard- 
ing the  landed   property,    because  Government    has 
intimated  its  intention  to   bring  before  the  Legisla- 
ture an   Act  for   altering    the    jurisdiction    of    the 
Courtij   in   respect  to   landed   property  in  Oude ;  and 
I   think  it   desirable  to    see,  whether  it    will  retro- 
spectively affect  any    decision    passed    in  this  case; 
but  in  postponing  so  much  of  the  case,  I  do  so  with- 
out prejudice  to  the  interest  of  the  parties  who  have 
carried  it  through   the  Civil  Courts ;    and  if  on  the 
publication   of  the  Act  it    appears    that  it    will  not 
have  retrospective  effect,  I  will  decide  the  remaining 
issues." 

The  Appellant  applied  to  the  Judicial  Committee 
for  leave  to  appeal  from  this  decree.  He  made  only 
the  first  two  Bespondents  parties  to  the  petition.  By 
an  Order  in  Council,  dated  the  9th  of  January,  1863, 
special  leave  to  appeal  against  the  decree  of  the 
Judicial  Commissioner  of  Oude  was  granted. 

Before  the  hearing  of  the  appeal  took  place^  Afzul 
Muhul,  the  Widow,  applied  to  have  the  appeal  dis- 
missed for  irregularity,  or  that  it  might  stand  over 
to  amend  the  petition  of  appeal,  and  that  she  might 
be  admitted  as  a  co-Bespondent,  to  appear  and  be 
heard)  also  for  liberty  to  appeal  from  so  much  of  the 
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1867.        decree  of  the   Judicial  Commissioner  as  affected   her 

Nawab     rights  as  the  Nawab^s  Widow.      Leave   was   granted 

Ally'^han  ^^^  ^^^  *°    appear  and  be  heard,  so  far  as  her  rights 

V.  were  concerned,  and  if  necessary   to  appeal  from   the 

MoHUMDEE  Judicial  Commissioner's  decree. 

Begum. 
26th  Nov,        The  appeal  now  came  on  for  hearing. 

Sir   R.    Palmer^  Q.  C,  and    Mr.    Leith^  for    the 
Appellant. 

By  the  Mahoraedan  Law  of  the  Sheah  school,  a  gift 
to  an  heir  followed  by  possession  is  valid :  Shuraya* 
ool  Islam^^p.  242,252-3;  BailUe^s  **Dig»  oiMoohum^ 
mudan  Law,"  pp.  507,  522 ;  the  Hedaf/a^  VoL  IIL 
13.  XXX.  ch.  1,  title  ''  Gifts,"  p.  294.  A  gift  is  con- 
stituted  by  declaration  and  acceptance ;  the  Hedaya^ 
Vol.  IIL  p.  673.  Therefore,  the  gift  of  the  Govern- 
ment promissory  notes  for  Rs.  7,35,3o0  by  the  Appel- 
lant's Father  to  him  was  valid.  Such  notes  were 
negotiable  securities  transferred  into  the  Appellant^s 
owQ  name,  and  such  transfer  having  been  accom' 
panied  by  the  delivery  of  possession  to  him,  all 
control  and  power  over  the  same  was  giving  up  by 
the  Donor.  The  directions  by  the  Appellant  to  his 
Agent  to  pay  the  interest  to  his  Father,  to  be  appro- 
priated by  him  to  certain  religious  and  charitable  pur- 
poses, as  well  as  his  act  of  converting  the  moneys 
secured  by  the  first  notes  into  other  notes  belonging 
to  a  distinct  Government  loan,  were  obvious  acts  of 
ownership,  and  could  not  affect  or  invalidate  the 
gift.  Even  if  the  gift  was  invalid,  the  decree  of 
the   Judicial   Commissioner   was   wrong.      First,  the 

*  Present  ; — Members  of  the  Judicial  Committee — The  Bight 
Hon.  Lord  Caims,  the  Right  Hon.  Sir  James  William  CJolvile, 
the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right 
Hon.  Sir  Richard  Torin  Kindersley, 

A$se98or  : — ^The  Right  Hon.  Sir  Lawrence  Peel. 
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Will  and  supplement  was  established  by  evidence ;        1867. 
secondly,  the  Judge  was  not  justified  in  appointing      Nawab 
a  Stranger  to  act  as  a  Trustee  under  the  Will  and  ALLY^KHAir 
the  supplement  of  the  Appellant's   Father,   in  con-      .    ^• 
junction  with  the  Appellant  in  his  office  of  Trustee  of   Mohumdeh 
the  family  religious  and  charitable  fund,  called  "  Bud 
Musalim  ;"  thirdly,  the  Judicial  Commissioner  ought 
to   have   declared   that    the    Government  promissory 
notes,  the  subject  of  the  gift,  passed  by  the  Will  and 
supplement  as  a  specific  bequest  to  the  Appellant^ 
inasmuch  as  he  held,  that  one-third  of  the  estate  of 
the  Testator  remained  unappropriated  or  undisposed 
of  at  the  time  of  his  death  ;  lastly,  he  was  not  justi- 
fied in  refusing,   on   the  hearing   of  the  appeal,    to 
adjudicate  upon  the  right  of  the  Appellant  and  the 
otlxer  persons  claiming  in  respect  of  the  landed  pro- 
perty in  question  in  the  suit,  on  the  ground  stated  by 
him,  and,  on  the  contrary,   ought  to  have  established 
the  right  of  the  Appellant. 

Mr.  J.  Bell^  for  the  two  first  Respondents  :— ^ 

First,  upon  the  evidence  as  to  the  factum  of  the 
alleged  Will  and  schedule  of  Nawab  Moonoowurood 
Dowlah^  the  Court  could  not  hold  that  it  con- 
stituted a  valid  Will.  Even  if  the  evidence  of  the 
factum  of  these  papers  was  in  favour  of  their  having 
been  duly  executed,  still  the  provisions  relied  upon 
by  the  Appellant  could  not,  according  to  the  prin- 
ciples of  Mahomedan  Law,  be  carried  out,  inasmuch 
as  no  legacy  can  be  left  to  one  heir  without  the  con- 
sent of  all  the  others,  which  requirement  of  law  in 
this  case  was  wanting. 

Secondly,   as  to  the   Rud  Muzalim   fund,    it   was 
clearly  a  trust  fund  only,  out  of  which  the  Appellant 
could  take  no  beneficial  interest  to  the  exclusion  of 
yoL.  XI.  p  2 
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1867.        the   other   heirs :      Varden   Selh    Sam   r..   LuckjHilTiff 

Nawab      Itoijjee  Lallah  (a) ;  and  the  deci&ion   of  the  Judicial 

Ally*  Khan  Commissioner,  -in  appointing  the  Appellant  and  Sffud 

._   ^-  Mtifhomed  MujiuhUl-ul  Asur  as  Trustees  for  the  admi- 

Musumat       .         .  /  , 

McnruMDBE    Bistration  of  the  trust,,  was  m  accordance  M'lth  tha 

principles  of  the  Mahomedan  Law,  as  admiuistered 
in  Courts  in  hxdia.     As  to  the  transfer  of  the  Govern- 
ment notes,  I  submit,  that  there  was^  no  &uch  transfer 
as  was  sufficient  by  the  Mahomedao  Law  to  vest  the 
same  absolutely  in  the  Appeliatit,  it  being:_found  as  a 
fact  by  the  Court  of  first  instance,,  whi^h  finding  wa» 
confirmed  by  tlie  Judicial  Commissioner,  tliat  Nawab 
Moonoowureed  Dotviuh  retained  the  possessory  right 
and  usufruct  of  those  securities  Hutil  bis  death*    Now^ 
according  to  the  Mahomedan  Law,  any  beneficial  inte- 
rest reserved  m  the  thing  giveny  to  coiitinue  during  the 
lifetime  of  tlie  I>onory  is  an  invalid  gift,  and  against  the 
policy  of  the  Mahomt^dtA  I^w  of  the  Sheah  school : 
Baillie's     "Dig.  of  MoohummudtMi    Law/^    p.  53^, 
Kelinquishntent  of  possession  by  the  Donor  and  imme- 
diate seizen  by  the  I>onee  of  the  entire  subject  of  the 
gift  is  absolutely  necessary  :.  Jesieunt  Sin^-jee  Ubbff  Sing- 
jee  v.  Jei  Siny-jee    JJhhf'  Sing-jee  {h)  ;  Jafier  Khan  v. 
Ilubshee  Bebe0  (e) 'j.  Macnaghten   '*^0n  Moobummadaa 
Law,"  Ch.  V.  p.  50  ;.  ib.  Prec.  of  Gifts,.  Case,  XVIIL 
p.  222.     If  the  fttatesieBt  in  ihe  schedule  attached  to 
the  alleged  Will  i»  to  be  relied  upon  as  a  direction  in  a 
valid  testamentary  paper,  it  can  only  be  fegarded  ba 
the  completion  of  an  imperfect  gift  by  a  testamentary 
direction^  and  would,  therefore,  requii^e  the  consent  ol 
the  other  heirs  to  make  it  valid.     The  decision  of  the 
Judicial  Commissioner  is  in  accordance  with  the  justice 
ef  the  case,  save  so  far  as  it  deprived  these  Respon* 

{a)  9  Moore's  Ind.  Ax>p.  Gasea,  308. 

(f)  3  Moore's  Ind.  App.  Cases,  245-7.- 

{c)  1  Ben.  Sud.  Dew.  Eep.  12.. 
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^ents  of  a  share  ia  the  specific  articles  of  personalty        '^67. 
to  which  they  are  entitled,  for  although  the  Mahome-       Na-wab 
<lan  Law,  a^coi'diug  to  the  Sheah  doctrines,  recognizes  ally*  Khan 
a  Son's  right  to  receive  his  Father's  sword,  Koran^  v. 

wearing  appai'cl,  and  ring,  yet  thca-e  is  no  authority    Mohumdbr 
^)  be  found  that  he  shall  retain  possessii>n  of  Elephants      Bkoum. 
<^r  Guns,  or    implements    of    warfare    or   the  chase, 
which  articlres,  on  the  death  of  the  Appellant's  Father, 
should  liave  been  valued,  and  the  value  distributed 
in  the  same  proportion  as  other  prapeTt}% 

Thirdly,  it  is  submitted  thaf  the  discretion  exer- 
cised by  the  Judicial  Commissioner  m  refusing  to 
^uljudicato,  and  reserving  his  decision  with  respect  to 
fhe  real  estate  of  the  deceased  Nawab.  cannot  now 
be  questioned,  as  the  Appellant  is  restricted  to  the 
extent  of  the  relief  he  asked  for,  and  which  was 
grunted  by  the  special  leave  given  him  by  this  Tribu- 
nal to  apiieal,  which  is  confined  to  the  case  of  the  first 
two  Respondents,  whom  he  alone  made  Respondents, 
4ind  does  not  affect  the  Widow  or  other  Kespondents 
interested  in  the  residue  of  the  general  estate. 

Lastly,  it  is  submitted,  that  there  was  no  valid 
forfeiture  by  the  Governor- General's  proclamation, 
of  the  estate  of  Nawab  Moonoowurood  Dowlahy 
arising  out  of  the  rebellion  in  Oude^  and  the  Sunnud 
or  Firman  by  the  British  Government,  recognizing 
the  Appellant's  right,  does  not  affect  the  case ;  but 
as  that  is  an  act  of  State,  a  Municipal  Court  probably 
cannot  go  into  the  question  of  its  validity. 

Mr.  IncCj  for  the  Widow,  A/zul  Mukul^ 

Contended,  that  by  Mahomedan  Law,  this  Respon- 
dent, as  Widow  of  Nawab  Moonoowurood  Dowlak, 
was  entitled  to  one-eighth  of  the  Government  socu- 
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1867.        rities  as  dower,  according  to  the  settlement  made  on 

Nawab     her,  as  the  gift  to  the  Appellant  was  void,  the  Donor 

AlwT  Kuan  continuing  to  have  an  interest,  it  being  essential  by 

^'  that  Law  that  the  s\h  should  be  actual  and  potential 

AfnssuMAT 
MoHiTMDKE   to  the  Donee,  without  any  reservation  of  interest  in  the 

B£GUM.  Ponor,  which  was  not  the  cas«  in  the  gift  to  her  by  the 
Nawab.  He  referred  to  Baillie^s  "  Dig.  of  Moohum- 
mudan  Law/'  p.  508 ;  Maenaghten  ''  On  Moohum« 
madan  Law,"  Ch.  V.  p.  50 ;  and  "  Prec.  of  Inherit- 
ance," Cases  XLIL  pp.  114,  129. 

Judgment,  having  been  reserved,  was  delivered  by 

The  Eight  Hon.  Sir  Edward  V.  Williams. 

20th  Doc,  "^^^^  ^^  ^^  appeal,,  under  an  Order  made  on  a 
I8ti7.  special  application  to  Her  Majesty,  for  leave  to 
appeal  against  so  much  of  the  decree  of  Mr.  Gamp- 
bellj  made  by  him  when  Judicial  Commissioner  of 
Oude^  as  reverses  or  varies  a  decree  of  Mr.  Eraser^ 
the  Civil  Judge  of  Lucknow^  in  favour  of  the  Appel- 
lant. The  suit  in  which  Mr.  Fraser^s  decree  was 
made  was  brought  by  the  Respondents,  Mohunidee 
Begum  and  Nawab  Begu/Uy  as  Daughters  and  co-heirs 
of  the  deceased  Nawab^  against  the  Appellant  as  the 
Son  and  the  Administrator  of  his  Father's  estate, 
under  Act,  No.  XXVIl.  of  1860,  against  the  Widow 
of  their  Father  and  two  Sisters  of  the  Plaintiff,  also 
co-heirs;  and,  lastly,  against  certain  other  persons 
described  as  nominal  Defendants  whom  it  is  unneces- 
sary  here  to  name  or  further  to  describe. 

The  suit  was  in  the  nature  of  an  administration 
suit ;  it  sought  a  discovery,  of  a  portion  of  the  assets 
alleged  to  be  withheld,  and  an  account,  and  a  division 
of  the  assets  amongst  the  heirs  acording  to  the 
Mahomedau  Law.     The  deceased  and  his  family  were 
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Mahomedans,  and    followers    of    the    Sheah   school.        1867. 
The  Widow  of  the  deceased  instituted  also  a  distinct       Nawab 
and   separate   suit   against   the    heirs,    claiming   her  ally'^Khan 
dower  according  to  a  settlement .  of  it  upon  her  by  *• 

her  Husband,  and  claiming,  in  addition  to  it,  a  Mohumdue 
large  sum  of  money  by  gift  from  her  Husband  ^*^^^* 
during  his  lifetime.  Her  claim  to  one-eighth  of  the 
clear  assets  seems  not  to  have  been  disputed.  The 
Appellant  claimed  a  large  portion  of  the  property, 
consisting  of  Promissory  notes  of  the  Government, 
commonly  called  Company's  paper,  amounting  to 
Es.  7,35,300,  as  his  property  by  gift  from  his  Father 
in  the  lifetime  of  the  latter,  the  validity  of  which  gift 
was  disputed  by  the  Eespondents,  the  Plaintiffs  in  the 
suit,  as  well  as  by  the  Widow,  a  co-Defendant. 

Mr.  Fraser^s  decree  established  this  gift  in  favour 
of  the  Appellant.  The  decree  of  Mr.  Campbell 
reversed  that  portion  of  Mr.  Fraser^s  decree,  and 
declare  the  gift  invalid  according  to  Mahomedau 
Law.  The  Appellant  claimed  also  against  the  co- 
heirs, the  immoveable  property  described  in  the  suit. 
Of  this  a  large  proportion  was  situate  in  Oude,  and 
was  claimed  by  him  under  a  Firman  from  the 
Government  of  Indiuy  granting  it  to  him  exclusively 
as  property  which  had  been  declared  forfeited,  and  to 
be  the  property  of  the  State,  by  Lord  Gunning^s 
Proclamation  on  the  suppression  of  the  rebellion  in 
Oude ;  and  a  smaller  portion,  being  land  situate  in 
Furruckabadj  was  claimed  by  him  under  a  certain 
instrument  of  conveyance  from  his  Father,  termed  a 
soolehnameh.  This  property  was  adjudged  to  him  by 
Mr.  Fraserh  decree.  Mr.  Campbell  did  not  adjudi- 
cate upon  that  part  of  Mr.  Frasw^a  decree  relating 
to  the  above-mentioned  immoveable  property,  other- 
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1867.       ^igo  than  by  declaring  his  intentian  to  reserve  the 

Nawab     consideration  of  those  issues  to  a  further  time,  for  the 

AfxY*  Kuan  reason   assigned  in  the  concluding  paragraph  of  hi^ 

^,   *•  ludffment.     The  Appellant  treats  this  reservation  of 

MuasoMAT    JO  .        , 

MdHUMDKjfi    judgment,  as  a    variation  by   Mr.    Campbell  of   Mr, 

£ouji.  £*faser^8  decree,  and  makes  the  propriety  of  it  a 
ground  of  appeal.  The  Respondents,  on  the  other 
hand,  contend  that,  as  a  mere  reservation  of  a  judg- 
ment, on  appeal,  by  the  appellate  Court,  is  neither  a 
reversal  nor  a  variation  of  a  decree  appealed  against, 
the  Appellant  is  not  entitled  to  insist  on  this  part 
of  Mr.  Gampbeil's  judgment  as  a  grievance  against 
which  he  has  been  permitted  to  appeal.  The  appeal 
is  brought  not  as  of  right,  but  by  special  leave,  and  in 
tlie  petition  on  which  leave  to  appeal  was  granted,  the 
Appellant  named  only  the  two  Respondents,  who  were 
Plaintiffs  in  the  suit ;  but  the  Appellant  has,  never^ 
theless,  now  named  all  the  parties  interested  in  the 
general  estate,  including  the  Widow,  as  Ilespondents. 
Application  was  made,  on  the  part  of  the  Widow, 
to  their  Lordships,  on  the  first  day  of  their  sittings, 
to  dismiss  or  suspend  the  hearing  of  the  appeal,  on 
the  ground  of  irregularity;  her  Counsel  stated  that 
the  Widow  had  not  appealed  against  the  decrees 
affecting  her  claims  to  the  sum  disallowed  as  a  gift, 
being,  on  the  whole,  content  to  take  her  portion  of 
the  seven  Iolcs  which,  by  Mr.  CampbtWs  decree,  fell 
into  the  residuary  estate;  but  that,  if  this  appeal 
succeeded,  she  would  be  prejudiced  thereby  to  so 
large  an  extent  that  she  should  then  desire  to  appeal 
against  the  disallowance  of  a  part  of  her  claim  by  the  . 
decrees  of  the  two  Courts.  Leave  was  given  to  her 
to  appeal  against  that  p  )rtion  of  the  decrees,  and 
she   has   been   heard    by   her    Counsel    as    a   party 
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Respondent  on  the  present  appeal.     The  decision  of        ^^^*7. 
their  Lordships  an  the  present  appeal,  will  be  without       Nawab 


Umjad 


.V5J 


prejudice  to  het  rights  in  her  own  appeal,  if  preferred,  ally  Kh 
as  respects  the  claims  disallowed  her  by  those  decrees ;    „    ^' 

,  ,  .„  1,1.,  .  ,  MD88UMAT 

m  other  respects  it  will  conclude  her  rights,   m  the    Mouumdkb 
ordinary  way,  as  a  party  Respondent  to  this  appeal.  ^^^^ 

The  matters  to  be  determined  on  this  appeal  are 
three  in  number,  and  are  : — First,  the  validity  of  the 
gift  to  the  Appellant  of  the  Company's  Paper,  amount- 
ing to  Rs.  7,35,300;  secondly,  the  appointment  of  a 
Stranger  to  be  and  act  as  co-Trustee  with  the  Appel- 
lant in  the  trust  as  to  the  family,  roligiaus,or  charitable 
fund  called  Bud  Muzalhn^  and  the  direction  to 
settlo  a  scheme  for  the  administration  of  that  fund  ; 
and,  thirdly,  the  reservation  of  his  judgment,  inde- 
finitely, by  the  Judicial  Commissioner,  on  the  right 
of  the  Appellant,  as  declared  by  Mr.  Fraser  in  hi» 
decree,  in  respect  of  the  landed  property  adjudged 
to  the  Appellant  by  that  last-mentioned  decision. 

The  first  in  order  of  these  matters  involves  an  im- 
portant point  of  Mahomedan  Law  relating  to  gifts, 
inter  vivoa. 

If  the  gift  be  sustained  as  a  valid  gift,  inter  vivos, 
it  will  be  unnecessary  to  review  the  evidence  as  to  the 
genuineness  of  certain  documents  propounded  by  the 
Appellant,  and  said  to  constitute  a  valid  testament  by 
the  Mahomedan  Law,  or  to  consider  in  any  way  the 
validity  or  effect  of  those  documents. 

The  effect  of  the  non-astent  of  co-beirs  to  a  bequest 
to  an  heir  by  a  Mahomedan  of  the  Sheah  sect  becomes 
also  immaterial  as  a  subject  of  inquiry  here,  if  the 
gift  be  valid  as  a  gift  inter  vivos. 

Before  the  validity  of  this  gift,  as  one  inter  vivo^j 
is  determined,  it  must  first   be    considered  by  their 
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1867.       Lordships  what  the  real  nature  of  the  transfer  was* 

nIwab     The  legal  title  in  the  Promissory  notes  was  undoubt* 

Ai^^KiiAN  ®dly  in  the  Appellant,  in  his  Father^s  lifetime,  by 

«.  virtue  of  an  act  of  the  Father. 

MoHuMDBB  But  though  the  transfer  of  a  legal  title  will  satisfy 
Bkoum.  j-jjg^j.  provision  of  the  Mahomedan  Law  which  relates 
to  the  point  of  seizen,  in  its  legal  and  technical  sense, 
yet  that  alone  will  not  suffice  where  no  iiitention 
exists  to  transfer  the  beneficial  ownership,  either  pre- 
sent or  future.  The  facts  relating  to  the  gift-have 
been  most  carefully  investigated  by  Mr.  Fraser^  the 
Civil  Judge.  The  Judicial  Commissioner,  paying  a 
just  tribute  of  commendation  to  Mr.  Fraser  on  his 
accurate  investigation  of  the  facts,  expresses  no  dis- 
sent from  his  conclusion  as  to  them,  but  reverses  his 
decision  as  to  this  gift  as  erroneous  in  point  of  law. 
Mr.  Fraser^s  observations  as  to  the  mode  of  dealing 
amongst  Natives  living  amongst  themselves  as  a 
family,  in  a  state  of  family  union,  and  dealing  in  this 
state  with  the  proceeds  of  property  standing  in  the 
names  of  separate  members  of  the  family,  to  whom 
it  has  been  transferred  by  the  parent  and  head  of 
the  family,  and  on  the  deference  to  his  wishes  and 
arrangements,  and  acquiescence  in  them  commonly 
exhibited,  are  forcible  as  arguments  to  exclude  the 
notion  of  fraudulent  concealment  or  design  in  a  trans* 
fer  circumstanced  as  the  present.  They  strengthen 
the  probability  of  an  intended  transfer  of  property 
in  the  lifetime  of  the  Donor,  with  a  reservation  of 
the  use  or  proceeds  of  the  money  transferred  during 
the  lifetime  of  the  Donor  only. 

In  consequence  of  the  tendency  amongst  natives  to 
disguise  their  ownership  under  Benamee  transfers  of 
property,  a  natural  suspicion  arises  often  that  such  ia 
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the  design  whan  the    transaction    is  really  fair  and        1867. 
open,  and  the  apparent    and  real    title   are    entirely      nawTb 
consistent.     The  transaction  questioned  in  this  case.      ^^mjad 
though  between  Natives,  differs  in  no  respect  as  to          v. 
the  manner  of  dealing  with  the  property  in  question   SXbb 
(Company's   paper  in   the  hands  of  the  Government      Bbgum. 
Agent  at  Calcutta  at  the  time  of  and  after  the  gift), 
from  the  mode  in  which  an  European  Father  and 
Son,  designing  to  make  between  themselves  a  similar 
disposition  of  the  like  property,  giving  the  paper  to 
the  Son  with  a  reservation  of  the  interest   to   the 
Father  for  life,  might  have  dealt  with  it  so  as  com- 
pletely   to    effectuate  their  intention.     There  is  no 
evidence  of  any    attempt  or  design  to   conceal  from 
the  Government  Agent,  or  from  others,  the  origin  of 
the  property,  its  source,  transfer,  or  continuing  state 
of  enjoyment.      Mr.    Eraser  accordingly,   and   very 
reasonably  negatives  any  fraud  in  the  transaction  as 
to  these  notes,  and  Mr.   Campbell^  though  he  treats 
the  case  as  one  undeserving  of  support  in  a  Court  of 
J^ustice,    proceeds    not  on  actual   fraud,  but    on  his 
views  of  the  policy  of  the  law,  and  treats  the  trans- 
action  as  fraudulent   in  contemplation    of   law,  and 
done   in   evasion   of  its  provisions,  which  limit  the 
testamentary    power  of  a   Mahomedan,  and    aim  ia 
some  degree   at   equality  of  a  division  amongst  the 
descendants  ab  intestato. 

Everything  which  took  place  in  respect  of  these 
notes  at  the  Government  Agent^s  Office  was  per- 
fectly consistent  with  the  Appellant's  real  title  in 
them.  It  is  true  his  case  is  stated  higher  in  his 
pleadings  than  the  real  title  warrants ;  but  the  case, 
as  stated,  includes  the  real  title,  and  is  only  the 
common  error  which   is  so   frequently   observed   in 

VOL.  XI.  Q  2 
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1867.  the  cases  of  Natives  in  India^  where  their  legal 
Nawab     advisers,  from  ignorance  or  foolish  craft,  misstate    a 

Alw'^^an  8^^^  ^^^y  ^^^  place  it  on  false  grounds.  This  was 
^'  not  an  absolute  transfer  of  the  whole  property,  indud- 

^oHuicDEE  ing  all  future  interest,  beneficial  as  well  as  legal ; 
BaouM.  jj^^  ^j^g  j|.  ^  Benamee  transaction.  A  mere  Benamee^ 
or  wn  furzee  title,  is  simply  a  nominal  title  without 
interest.  It  may,  or  may  not,  be  fraudulent  in  design. 
Such  a  disposition  by  a  Donor,  where  the  transfer  of 
the  property,  from  its  very  nature,  effected  a  legal 
transfer  of  it,  would  be  simply  the  creation  of  a  trust 
in  his  favour,  and  would,  of  course,  leave  the  disposi- 
tion db  intestato  undisturbed.  Bat  such  was  not  the 
intention  here,  and  such  is  not  the  nature  of  the 
disposition.  The  object  of  the  disposition  is  correctly 
stated  by  Mr.  Fraser  to  have  been  to  give  the  Son  a 
larger  share  of  the  Father's  property  than  would  come 
to  him  by  succession  ah  intestato.  Mr.  Camphell^  the 
Judicial  Commissioner,  treats  that  intention  and  act 
as  evasive  of  the  testamentary  law  of  Mahomedans, 
and  as  inconsistent  with  their  law  of  gifts.  Upon 
ihe  first  ground  of  decision  it  is  to  be  observed,  that 
in  the  absence  of  immoral  or  illegal  purposes  accom- 
panying and  promoting  an  act  of  disposition  of  pro- 
perty, a  disposition  which  the  law  admits,  cannot  be 
evasive  of  the  law.  The  law  of  succession  ab  intes' 
iato  applies  only  to  the  assets  which  constitute  the 
succession.  If  the  law  allow  alienation  so  as  to 
defeat  a  succession,  the  question,  whether  a  subject  of 
property  is  part  of  the  assets,  or  not,  raises  simply  the 
•question,  whether  the  transfer  of  it  is  legally  com- 
plete. The  design  to  alter,  and  so  in  one  sense  to 
defeat,  the  disposition  of  property,  is  simply  a  design 
to  conform  to  the  law,  whilst  working  out  an  unfor- 
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bidden  design.     The  other  view  of  the  subject,  that       i^^^- 
this  is  an  incomplete  •  gift  by  the  Mahomedan  Law,  is      Nawab 
one  which  presents  more  difficulty,  and  will  be  pre-  ally^^ak 
sently  considered.     On  moral  grounds  the  transaction    ..    ^* 
cannot  be  impeached.     It  seems  to  have  proceeded   Mohumdee. 
simply  from  the  cause  assigned  for  it  in  Mr.  Fraser^s 
judgment,  viz.,  a  desire  to  maintain  the  dignity  of 
the  eldest  branch  of    the  family;  neither  can  the 
policy  of  the  law  be  invoked,  for  the  reason  above 
assigned,  that  the  policy  of  the  law  is  to  be  collected, 
from  its  whole  body,  and  not  from  a  detached  por- 
tion of  it ;  so  that  if  the  law  suffers  a  Father  by  an 
act,  inter  vivosj  to  alter  his  succession,  his  exercise 
of  that  pow.er  cannot  be  deemed  a  fraud  upon  the 
law. 

It  remains  to  be  considered  whether  a  real  transfer 
of  property  by  a  Donor  in  his  lifetime  under  the 
Mahomedan  Law,  reserving  not  the  dominion  over  the 
corpus  of  the  property,  nor  any  share  of  dominion  over 
the  eorpuSy  but  simply  stipulating  for  and  obtaining  a 
.right  to  the  recurring  produce  during  his  lifetime,  is 
an  incomplete  gift  by  the  Mahomedan  Law.  The  text 
of  the  Hedaya  seems  to  include  the  very  proposition 
and  to  negative  it.  The  thing  to  be  returned  is  not 
identical,  but  something  different.  See  Sedaya^  tit. 
"  Gifts,"  Vol.  III.  Book  XXX.  p.294,  whether  the  objeo- 
tion  being  raised  that  a  participation  of  property  in  the 
thing  given  invalidates  a  gift,  the  answer  is,  ^^  The 
Donor  is  subjected  to  a  participation  in  a  thing  which 
is  not  the  subject  of  his  grant,  namely,  the  use  [of 
the  whole  indivisible  article]  for  his  gift  related  to 
the  substance  of  the  article,  not  to  the  use  of  it.'^ 
Again,  if  the  agreement  for  the  reservation  of  the 
interest  to  the  Father  for  his  life  be  treated  as  a 
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repugnant  condition,  repugnant  to   the  whole  enjoy- 
ment by  the  donee,  here  the  Mahomedan  Law  defeats 

AlltTkhan  ^^*  the  grant,  but  the  condition.  Eedaya^  tit.  "  Gifts," 
«'.         Vol.  III.  Book  XXX.  p.  307.   But  as  this  arrangement 

MoHUMDEB  between  the  Father  and  the  Son  is  founded  on  a  valid 
Begum,  consideration,  the  Son's  undertaking  is  valid,  and  could 
be  enforced  against  him  in  the  Courts  of  India  as  an 
agreement  liaising  a  trust,  and  constituting  a  valid 
obligation  to  make  a  return  of  the  proceeds  during 
the  time  stipulated.  The  intention  of  the  parties, 
therefore,  is  not  found  to  violate  any  provision  of 
the  Sedaya^  and  the  transfer  is  complete.  The 
Mahomedan  Law  authority  whom  Mr.  Campbell  con- 
sulted, supported  it.  His  opinion  is  treated  some- 
what lightly  as  a  nude  opinion,  unsupported  by 
authority;  but  it  is  to  be  observed,  that  unless  some 
authority  had  been  cited  to  show  the  transaction 
invalid,  effect  should  have  been  given  to  the  manifest 
intention  of  the  parties. 

The  second  matter  of  complaint  is  the  appointment 
.  of  a  co-trustee.  The  ground  taken  on  the  argu- 
ment of  the  incompatibility  of  such  an  association 
with  the  status  and  dignity  of  the  Appellant,  and 
with  family  usage,  seems  to  their  Lordships  to  be 
displaced  by  one  of  the  documents  which  the  Appel- 
lant propounded  and  used  before  the  Court,  which 
does  associate  a  co-trustee  with  him.  As  against 
the  Appellant  the  appointment  of  a  oo-trust«e  will 
justly  give  effect  to  what  he  alleges  to  have  been  the 
intention  of  the  founder  of  the  trust.  The  discre- 
tion of  the  Judicial  Commissioner  as  to  the  person 
appointed  is  a  matter  with  which  their  Lordships 
are  indisposed  to  interfere,  and  no  sufficient  reasons 
are  advanced  to  control  it  in  this  instance.     His 
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direction  as  to   a  scheme   for  the    administration  of       i^^?. 
this  trust  seems  to  their  Lordships  reasonable.  Nawab 

The  third  point   requires   a   more  detailed  state-  ^J;!^?' khan 
ment  of  the  grounds  on  which  their  Lordships  think,  «'• 

that  the  decision  of  Mr.  Eraser  may  be  affirmed  Mohumdee 
here,  rather  than  by  the  Judicial  Commissioner  ^^^^^• 
acting  under  their  Lordships'  expression  of  opinion. 
As  it  is  clear,  that  the  Appellant  meant  to  include 
this  part  of  the  judgment  in  his  appeal,  any  merely 
verbal  insufficiency  in  his  grounds  of  complaint,  or 
of  the  Order  made  thereon,  might  be  removed  by 
leave  given  to  renew  and  extend  the  application  to 
appeal,  so  as  to  cover  and  remove  a  mere  technical 
defect.  But  as  the  intention  is  manifest,  and  the 
decree  of  Mr.  Fraser^  though  untouched  in  terms, 
is  in  effect  suspended  by  Mr.  CampbeWa  judgment, 
upon  a  liberal  construction  of  the  language  of  the 
petition  to  appeal,  this  part  of  the  judgment  of  Mr. 
Campbell  may  be  considered  as  included  within  the 
term  "  varied."  When  the  appellate  Court  in  India 
on  appeal  has  omitted  to  decide  a  question  raised  by 
the  appeal,  their  Lordships  have  remitted  the  case 
for  decision  to  that  Tribunal,  in  all  cases  where  they 
did  not  find  clearly  on  the  Record  before  them 
materials  for  a  final  judgment  doing  complete  justice 
between  the  parties.  This  case  is  not  of  that  nature. 
Mr.  Fraaer  forbore  to  question  the  Appellant's  title 
under  the  Firman^  because  that  Firman  could  not  be 
questioned  in  that  Court.  That  Court  itself  existed 
under  an  exercise  of  powers  of  a  similar  character, 
and  it  did  not  think  itself  invested  with  a  jurisdiction 
to  question  an  act  of  State,  under  which  the  Firman 
had  its  origin.  The  Proclamation  was  necessarily 
impeached  by  impeaching  the  Firman^  and  it  was 
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1867.       undoubtedly    au  act   of   State.     Even    if    this   act 

^Nawab     could  be  directly    or    indirectly    questioned    iu    a 

AlST  Khan  Municipal  Court  (on  which  we  express  no  opinion), 

V-         the  contention  must  be  raised  on  a  suit  duly  consti- 

\l''nfifliTif  AT  , 

MoHUMDEB  tuted  to  which  the  Government  must  be  made  a  party. 
Begum,  rjy^^  forfeited  estates  were  not  assets  at  the  time  of 
the  NawaVs  death,  and  could  only  be  treated  as  such 
when  the  Government  title  was  displaced.  To  re- 
mand the  case  for  hearing  to  the  Judicial  Com- 
missioner would  be  simply  to  involve  the  parties  in 
unnecessary  expense,  and  subject  them  to  unnecessary 
delay,  since  it  must  be  accompanied  with  a  declaration 
that  in  the  suit,  between  those  parties,  and  on  those 
pleadings,  the  legality  of  the  title  of  the  Grantors 
of  the  Firman  could  not  be  questioned. 

The  objection  raised  to  the  Solehnameh  by  Mr. 
Bell  (which  it  is  necessary  to  notice  only  as  respects 
the  lands  in  Furmckabad)  does  not  arise  on  the 
facts.  The  consideration,  two  rings,  may  be  small 
and  inadequate  in  the  sense  of  purchase  money ;  but 
in  cannot  be  treated  as  of  no  pecuniary  value ;  and 
the  Eecord  furnishes  no  grounds  to  justify  a  remand 
to  the  Judicial  Commissioner  on  this  comparatively 
trifling  point. 

Their  Lordships  think,  that  a  valid  gift,  inter 
vivoBy  as  to  the  Company's  paper,  was  effected  by 
the  Nawah  in  his  lifetime  in  favour  of  his  Son,  the 
Appellant,  and,  therefore,  they  deem  it  unnecessary 
to  consider  the  question  as  to  the  genuineness  of  the 
documents  set  forth  as  constituting  his  Will,  or  to 
consider,  whether  the  non-assent  of  the  heirs  does 
or  does  not  vitiate  the  Will  of  a  Mahomedau  of  the 
Sheah  school  in  favour  of  an  heir. 

On  the  whole  case,  they  will  humbly  advise  Her 
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Majesty  to  reverse  the  decision  of  the  Judicial  Com-       ^^^'• 
missioner  of  Oude^  except  as  to  the  appointment  of      Nawab 
a  co-trustee,  and  to  affirm  the  decision  of  the  Civil  ally^  Khak 
Judge,  Mr.  Fraser^  with  that  variation.  ^    ^• 

As  the  contention  in  this  appeal  arises  from  the  Mohumdbb 
acts  of  the  last  owner,  who  has  subjected  his  pro- 
perty, by  his  mode  of  dealing  with  it,  to  questions 
fairly  raised,  their  Lordships  think  that  the  costs  of 
the  appeal  of  both  parties  should  come  out  of  the 
residuary  estate. 


Begum. 


MooNsHEK  BuzLOOR  KuHEEM  -       -       Appellant^ 

AND 

SHUM800NNI8SA  Begtjm  -      -      -     Respondent) 
(Three  appeals) 

AND 

JoDONATH  BosE       -       .       .       •      Appellant^ 

AND 

Shumsoonnissa  Begum  -      -       -     ItespondentJ^ 

On   appeal  from    the  Eigh    Court  of  Judicature  at 

Calcutta. 

Jl  HE8E  appeals  were  brought  from  decrees   of  the 

High  Court,  and,    as  regarded  the  first  three,   were  I4th,'i5thij 

from  decree  made  in  suits   between  the  same  parties,     ^^^867^' 

♦Present:— Members  of  the  Judicial  CommittM^^The  Eight  Hon-     InXst^t'by 
Sir  James  William  Oolvile,  the  Bight  Hon.  Sir  Edward  Vaughan   a  Wife  (a 
Wmiams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.       ^^^^n^®*^^ 
Assessor : — The  Right  Hon.  Sir  Lawrence  Peel.  against  her 

Husband  to 
recover  the  value  of  Company's  paper  and  real  and  personal  estate,  the 
plaint  alleged,  that  such  paper  bemg  her  separate  property,  hadbeen^ 
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1867. 

MoO^'SBEB 

BuzrooR 

V. 

Shumsoon- 

KISSA   K£GUM, 

AND 

JoDONATIt 

BOSB 

V. 

Sht'msoon- 

KISSA   Bbqum. 


and  as  regarded  the  fourth,  which  related  to  pM* 
perty,  the  title  to  which  involved  the  same  rights  of 
the  Respondent,  were  all  heard  together*  The  first 
suit  was  brought  by  the  Respondent,  Shumsoonnissa 
Degum^  the  wife  of  the  Appellant,  Moonshee  Buzloor 
Ruheenty  to  recover  possession  of  certain  real  and 
personal  property  stated  by  her  to  have  been  en- 
trusted to  the  Appellant,  the  right  and  title  to  which 
she  contended  she  had  never  parted  with.  The  per- 
sonal property  sought  to  be  recovered  from  the  Appel- 
lant consisted  of  Government  securities,  known  as 
Company's  paper,  to  a  very  large  amount,  together 
with  money,  jewels,  and  other  personalty,  also  of 
very  considerable  value.     The  real  estate  which  she 

««  shelivedin  secluBion,  indorsed  and  handed  over  by  lier  to  her  Husband 
for  the  purpose  of  receiving  the  interest  thereon.  The  defence  of  the 
Husband  was,  that  he  had  purc^as^  such  paper  from  1^^  wid  on 
the  indi-sement  and  debvery  had  paid  the  full  value  to  his  Wife,  who  had 
appropriated  the  proceeds  to  her  own  use.  Held,  upon  a  review  of  the 
evidence,  that  although  the  Wife  failed  to  prove afiarmatively  thepreciso 
case  alleged  by  her  in  the  plaint,  the  Husband  was  bound  to  show  some- 
thing more  than  the  mere  indorsement  and  delivery  of  the  Company's 
paper,  and  that  from  the  relations  subsisting  between  the  parties,  the 
t)nus  prohandi  was  upon  him  to  establish ;  first,  that  the  transaction 
which  he  set  up  was  a  bona  fide  sale ;  and  second,  that  he  gave  fuU 
va  ue  for  the  Company's  paper  so  received  from  his  Wife. 

Held,  further,  that  in  the  absence  of  proof  of  the  Husband  having  the 
means  of  purchasing  the  Company's  paper,  he  being  at  the  time  in 
embarrassed  circumstances,  and  the  condition  of  the  Wife,  a  secluded 
woman,  that  no  purchase  had  taken  place,  and  that  the  transaction  was 
fraudulent  as  against  her.  ,,^  .  ix-rj- 

Although  the  habit  of  holding  land  Benartiee  is  prevalent  m  India, 
such  fact  does  not  justify  the  Court  in  making  every  presumptionof  such 
holding  against  apparent  ownership.  .„  ,.    .       ^.  .,  rn    _x  v 

A  suit  for  restitution  of  conjugal  rights  wiU  he  in  a  Civil  Court  by 
a  Mahomedan  Husband  to  enforce  his  marital  rights. 

By  the  Mahomedan  Law  such  a  suit  is  in  the  nature  of  a  suit  for 
specific  performance,  being  founded  on  a  contract  of  mamage,  the 
Mahomedan  Law  regarding  it  as  a  civil  contract,  and  the  Court  will 
enforce  all  the  obligations  which  flow  from  such  a  contract. 

If,  however,  there  be  cruelty  to  a  degree  rendering  it  unsafe  for  the 
Wife  to  return  to  her  Husband's  dominion,  the  Court  will  refuse  to  send 
her  back  to  his  House;  so  also  if  there  be  a  gross  failure  by  the 
Husband  of  the  performance  of  obligations  which  the  mamage  contract 
imposes  on  him  for  the  benefit  of  the  Wife,  it a£fordfl sufficient  groundfor 
renising  liim  relief'  in  such  a  suit. 

From  the  frame  of  the  pleadings  and  issues,  the  question  of  crut Ity 
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sought  to  recover  from  the  Appellant  in  the  suit  oom-        ^««^- 
prised  certain  shares  in  two  gardens,   named    Dum-    Mooxshics 
Dum  and  Narain  Mundul^  which   were  in   the  posses-      lufiJ^KM 
fiion    of    the    Appellant,    Jodonath   Bose^    and    one  «'• 

Mirtunjoy    Bode,  a  Defendant  m   the  Court  below,  »issa  bkoum, 
but  who  had  not  appealed,   having  been,  as  the  Re*    Jodonath 
spondent  alleged,   acquired  by  them  by  means  of  a       ®^®' 
fictitious  sale,   and  not  bond  fide,  and  held  by  them    Shumsoon- 
Benamee^  .or  m  trust  for  the  Appellant.     The  second 
suit,  whicn  constituted  the  third  of  these  appeals,  was 
instituted  by  the  Appellant  against  the  Respondent, 
who  had  withdrawn  from  his  House  and  protection ; 
and  was  in  the  nature  of  a  suit  for    restitution  of 
conjugal  rights.      The  third  suit  was  brought  by  the 
Respondent  against  the  Appellant  to  recover  a  single 
Company's  paper. 

The  general  facts  were  as  follows  :— In  the  month  of 
Bf/sack^  1254,  b.e.,  corresponding  with  the  months 
of  April  and  May^  1847,  c.e.,  the  Appellant  inter- 
married with  the  Respondent,  then  a  Widow,according 
to  the  laws  and  usages  of  the  Mahomedans,  and  by 
the  form  or  ceremony  called  "  Nihahy  The  Respon- 
dent was  the  Mother  of  five  children  (two  Sons  and 

was  not  properly  entered  into,  but  in  the  circumstances  of  the  conduct 
of  the  Husband  towards  his  Wife,  the  Judiciad  Oommittee  declined  to 
direct^he  Wife  vo  be  sent  back  to  her  Husband,  and  remitted  the  cause 
back  to  the  Court  below  for  a  new  trial,  with  liberty  to  frame  issues  and 
take  evidence  as  to  the  specific  acts  of  cruelty. 

Sec.7of  Act,No.  VIII.  of  1859,  provides,  that  if  a  Plaintiff  relinquish 
or  omit  to  sue  for  any  portion  of  his  claim,  a  suit  for  the  portion  so 
relinquished  or  omitted  shall  not  afterwards  be  entertained.  Held,  on  a 
construction  of  this  section,  first,  that  the  correct  test  is,  whether  the 
claim  in  a  new  suit  is  in  fact  founded  on  a  cause  of  action  distinct  from 
that  which  was  the  foundation  of  the  former  suit;  and  secondly,  that 
it  included  accidental  error  and  involuntary  omission  of  the  subject  of 
the  new  suit. 

A  suit  cannot  be  maintained  to  recover  a  specific  Company's  Note 
when  the  cause  of  action  in  a  former  suit  was  the  misappropriation  by 
the  same  Defendant  of  similar  Company's  Notes,  as  such  claim  for  the 
individual  note  might  have  been  included  in  the  former  suit. 

VOL.  XI.  R  2 
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1867.       three  Daughters)    by    her  first    Husband,  ^ho  ha^ 
MooNSHEB    died  about  six  months  previous  to  her  second  mar- 
BuHEEM     ri^g®-       Soon  after  the  marriage,    the   Respondent^ 
»•    *      with   her  ehildren,.  took  up   their  residence  at  the 
MI88A  bmum,  House  of  the  Appellant,  at  Sealdahy  in  the  suburbs 
Jo^NATH    ^^  Calcutta^    At  the   time  of  her  marriage  with  the 
Boss        Appellant,    the    Respondent    was    in    possession    of 
Shumsoon-   considerable  property,  both  real  and  personal,  which 
wmaBioom,  gjjg^     jj^^     inherited     from    her    Father,     Moomshee 
Hossain  Allg^  who  died  fn   1837,   leaving  the   Re- 
spondent, his  Daughter,   her  Mother,  and   two  other 
Widows,  and  a  Nephew,   who  were,  by   Mahomedan 
Law,  his  heirs.      Litigation  had  taken  place  between 
the  Respondent  and   some  of  the  co-heirs,   and  part 
of  her  property  was  the  result  of  such  litigation,  as- 
well  as  other  portions  which  had  accrued  to  her  by 
right  of  succession  to  her  Father's  deceased  heirs  and 
her  own  co-heirs.     From  the  time  of  her  marriage 
to  the  year  1855,  the  Appelkntand  Respondent  lived 
and  cohabited  together  as  Husband  and  Wife,  during 
which  time  she  bore  him  a  daughter.      Very  serioua^ 
dissensions,    however,    having    arisen  in   that  year 
between  them,  occasioned  chiefly  by  the  Appollanr* 
dealings  with  her  property,   the  alloged  cause   of  hi^ 
ill-treatment  of  her,  the  Respondent  presented  a  peti- 
tion to  the  Magistrate  of  the  Zill^h  for  protection^ 
and  obtained  an  Order  from  him,givingher  the  option 
to  live  where  she  chose,  but  declaring  that  she  was- 
not  thereby  separated  from  her  position  as  the  Wife 
of  the  Appellant ;  and,   to  prevent  the  commission  of 
any  acts  that  might  lead  to  an  afiray,  the  Appellant 
was  bound  over,  by  recognizance  in  Rs.  10,000,  for  » 
^     year,  liberty  being  given  to  the  Respondent  to  sue  for 
lu^ving  been  beaten  and  confined  by  the  Appellant. 
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In  consequence  of  these  proceedings,  the  Bespondent       ^®®''- 
filed  a  plaint   in   the  first   suit  en  the  8th  of  Aprilj    Moomshes 
J  85(3,    in  the  Court  of  the  Principal   SiiJder  Ameen     S^^ 
of  Zillah   Twenty-four    Pergunnah>i^  against  the  Ap-  v« 

pellant,    to   recover  the   real  and    personal  property  nusa  bmum, 
belonging  to  her,  including    the  Government  paper,    Joik>nath 
and  alleged,  that  the  same  had  been  wrongfully  taken       ^^^ 
possessiou  of  and  dealt  with  by  him.  The  plaint  stated   Shumsoon- 
the  particulars  above  mentioned,  and  gave  a  detailed  *^"^^*^^^ 
account  of  the  value  of  the  property  claimed,  which 
amounted  in  the  whole  to  the  sum  of  Rs.  5o4,794. 

The  Appellant,  by  his  answer,  denied  the  state- 
ments in  the  plaint,  regarding  his  having  taken  pos- 
iBession  for  his  own  use  of  the  Respondent's  property, 
especially  the  Government  paper,  but  admitted 
having  dealt  with  it  as  alleged,  and  stated  some 
particulars  regarding  the  disposition  of  portions  of 
the  real  estate,  which  rendered  it  necessary  for  the 
Eespondent  to  file  a  Suppleraiental  plaint  to  make 
other  Defendants  to  the  rait,  among  whom  were  the 
Appellant,  Jodonaih  Bose^  dkud  Mirtunjoy  Bosey  who 
were  alleged  to  hold  Bena^nee  for  tJie  Appellant  two 
gardens  therein  described,  called  Dum-Dum  and 
Narain  Mundid  gardens;  which  these  Defendants 
by  their  answers  alleged,  that  they  had  become  bona 
jide  purchasers  and  w^e  in  possession  of,  on  their  own 
individual  account,  and  not  Benaniee.  Tho  other 
Defs.^ndants  by  their  answer  disclaimed  all  interest 
in  the  matter  the  subject  of  the  suit. 

The  hearing  of  the  suit  took  place  before  Mr.  E. 
Latoufj  the  Judge  of  the  Zillah  Court  of  the  Twenty- 
four  PergunnahSy  on  the  25th  of  July^  1859,  when  a 
decree  was  made  in  favour  of  the  Respondent,  the 
amount  of  her  claim  being  reduced  to  R.  234,800,  on 
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^^^       account    of   Company's   paper,    and   E.   20,511    for 
MooKSHKB    personalty,  with  judgment  and  possession  for  the  real 
RuBBEM      estate  iu  the  possession  of  the  Appellant,  Jodonath 
^    ^-  Bode  and  Mirtunfoy  Base. 

1II88A  Begum,       Moonshee  Jiueloar    Ruheem^  Mtrtunjay    Bose^    and 

JoiK>NATH    Jodonath  Bose^  severally  appealed  from  this  decisioa 

^^"        to  the  High  Court   at    Calcutta^    and  these  appeals 

8HTJM800N-    were  heard  together  on  the  29th  of  November^  1862, 

when   the   Court,  consisting  of   Messrs.    Trevor^   W. 

Seton-Karr^  and   L.  S.  Jachson^  affirmed,  with  some 

slight  modifications,  the  decree  of    the  ZUlah  Court, 

and  dismissed    the  three    appeals    with  costs.     The 

Appellants,  Moonshee   Buzloor  Buheem  and   Jodonath 

Bose,  separately  appealed  from  this  judgment  to  Her 

Majesty  in  Council,  and  these  constituted  two  of  the 

present  appeals. 

In  the  second  suit,  out  of  which  the  third  appeal 
arose,  the  Appellant   sought  for  a  judicial   determi- 
nation of  his   right  as  a  Mahomedan  Husband  under 
Mahomedan  Law,  to  recover  possession  of  his  Wife's 
person,  the   marriago   contract   being   still   in    force, 
no  divorce  having  been  decreed.     The  Respondent  by 
her  answer  insisted  that,  having  regard  to  the  oppres- 
sion and  cruelty  which  had  been  practised  upon  her, 
it  was  contrary  both  to  the  Mahomedan  Law  and  to 
justice  to  deliver  her  up  to  her   Husband,  and   con- 
tended that,  as  he  had  become  a  Freemason,  be  had 
thereby  become   an    outcast    from   the   Mahomedan 
faith,  and  could  no  longer  assert  his  marital  rights. 
The  other  Defendant,  Zahoor  Ahmed^  his  wife^a  son- 
in-law,  by  his  answer  denied  that  the  Respondent  lefl 
the  Appellant's  House   by   his   advice,  but   admitted 
petitioning  the  Magistrate  for  the  Respondent's  re- 
lease from  confinement  in  the  Appellant's  House. 
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The  material  issues  recorded  in  bar   to  the   suit       i»<*7. 
were,    whether,   as   the    Foujdary   Court   had   made    Moovshek 
an  Order  allowing  the  Bespondent  to  remain  any-     ^^^^ 
where,  according  to  her  inclination,   the  suit  brought  »• 

by  the  Appellant  could  be  entertained  ;  whether  the  nissa  beoum. 
Appellant  had  committed  any  act  not  sanctioned  by    joi^nath 
his  religion,  or  had  been  guilty  of  any  oppression  on       ^^^ 
his  Wife ;  whether,  having  regard  to  the  circumstances    Shumsoon- 
stated  in  the  first  issue,   even  if   he   were   proved 
guilty  of  the  cruelty  alleged,  he  could  obtain  restitu- 
tion of  her  against  her  consent;  and  whether,  if  not 
proved  guilty,  he  could  obtain  possession  of  her.  Upon 
the  question  of  law,   the  issues  were,  first,   whether, 
according  to  the  Mahomedan  Law,  a  Husband,  against 
the  wish  of  his  Wife,  could  bring  her  under  his  control 
or  not ;  second,   whether  by  joining  the  Freemasons 
and  becoming   a  Freemason  the  Appellant  had,  ac- 
cording to  the  Mahomedan  Law,  lost  caste  and  be- 
come an  outcast ;  third,  whether,   a  person  made  an 
outcast   could    have,    according    to    the   Mahomedan 
Law,  control  over  his  Wife  ;  and  lastly,  whether  a 
Husband  using  oppression  on  his  Wife  loses  the  right 
as  Husband  over  her. 

Upon  the  points  of  law  involved  in  this  suit,  the 
opinion  of  the  Law  Officer  of  the  Zillah  Court  was 
to  the  effect  that  a  Mahomedan  by  embracing  Free- 
masonry became  an  outcast ;  but  that,  if  he  remained 
a  Mussulman,  he  was  entitled  to  his  Wife's  person, 
notwithstanding  he  was  guilty  of  tyranny  and 
oppression.  Another  opinion,  of  a  contrary  tenor, 
with  respect  to  the  eflPect  of  becoming  a  Freemason, 
was  filed  by  the  Appellant,  and  the  Principal  Sudder 
Ameen  ultimately  decided  in  his  favour  on  this 
point,  that  he  had  not  thereby  lost  caste. 
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1867.  Evidence  was  entered  into  for  the  Appeliaat.    Two 

MooNSHEE    of  the  witnesses,  who  were  his  relatives,  stated  that 

RuHEEM     ^^^y  ^^^  access  to  the  female  apartments  of  the  Re- 

V'  spondent,    and  had  not  observed  any  acts  of  oppres- 

8humsoon-      7  ,  .  , 

K1S8A  Begum,   sion  practised   on  her.     The  Respondent  put  in  evi- 

JoDo^NATH    dence  the  petition   to  the   Magistrate  and  the  Order 
^^"       made  thereon  giving  her  lea^e  to   live  apart   from 
Shumsoon-    the  Appellant,  but  there  was  no  evidence  given  of  any- 
specific  act  of  ill-treatment  towards  her,  except  such 
as   was  alleged   regarding   the    deprivation   of    her 
property. 

As  to  the  merits  of  the  case,  the  Principal  Sudder 
Ameen  (Tarueknauth  Sen)  found,  that  the  oppres- 
sion had  been  proved,  and  that  the  Respondent  was 
in  danger  of  her  life.  That  danger  he  considered 
was  not  lessened  by  the  fact,  that  she  had  instituted  the 
before-mentioned  suit  against  her  Husband  to  recover 
property  of  which  she  alleged  he  had  fradulently  de- 
prived her  during  her  marriage,  and  had  obtained  a 
decree  against  him  for  five  lacs  of  Rupees,  and,  relying 
upon  two  Fatwas  filed  by  the  Respondent,  the  Judge 
held,  that  neither  by  the  Mahomedan  Law  nor  by 
natural  justice  was  the  Appellant,  under  such  circum- 
stances entitled  to  the  aid  of  the  Court  to  enable  him 
to  recover  possession  of  his  Wife's  person. 

An  appeal  from  this  decree  was  brought  by  the 
Appellant  to  the  High  Court  at  Calcuttay  and  heard 
by  Messrs.  C.  Steer  and  W.  S.  Seton-KarTj  two  of 
the  Judges  of  that  Court,  who  pronounced  the  fol- 
lowing judgment  : — ^^  It  appears  that  the  Defendant 
was  left  a  young  Widow,  and  with  large  means. 
The  Plaintiff  induced  her  to  marry  him,  and  they 
lived  together  for  some  years.  In  that  time,  how- 
ever, the  Plaintiff  managed  to   make   away  with  a 
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gnpat    part    of    his  Wife's    fortune,  and  he    did  so       id«7. 
by  fraudulent  means  on  some  occasions.     Having,  by    Moonshk& 
these  and  other  means,  done  groat    damage  to  the     ^ozloor 
property  of  his  Wife,  be  commenced  then  to  illuse  v. 

her.     He  behaved  oppressively  to   her,  and  shut  her  nissa  b1mu>^ 
up  as  if  in   a  Prison.     At  length  this  state  of  things    j^^JI^^^h 
eame  to  the  knowledge    of    the  Magistrate,  and  he       Bose 
went  and  released  her.     Judging  from   vrhat  he  saw,    Skumsoon- 
and  from  what  was  told  to  him,  it  did  not  appear  to  the  nissaBkgum. 
Magistrate  that  it  would  be  safe  to  allow  the  Defen- 
dant to  live  any  longer  under  the  absolute  control  of 
her  Husband,  and  at  her  desire  she  was  allowed  to 
quit  his  roof,  and   to  find  another  residence  for  her- 
self.    She,  lately  the  rich  Widow,  left  the  Plain  tiff '& 
dwelling  with  the  bare  clothes  on  her  back,  and  sincer 
then  she  has  succeeded  in  an  action  against  her  Hus- 
band, in  which  a    decree  has  been  given  against  him 
for  upwards  of  five  lacs.     These  are  all  facts  which 
have  been  judicially  ascertained,  and  now  the   Plain- 
tiff comes  into  Court  to  invoke  the  aid  of  the  law,  ta 
compel  his  Wife  to  return  to  his  House  and  to  live  with 
him.     The  Pleader  for  the  Plaintiff  in   this  Court 
argues,  that  this  is  a  case    which   must  be  decided  in 
conformity  to   the  Muhomedan  Law ;  that   that   law 
does  not  permit  a  Wife  to  separate  from  her  Husband^ 
except  upon  a  divorce ;  that  at  present  there  has  been 
no  divorce,  and  the  Wife  should,  therefore,  be  com- 
pelled to  go  back  to  her  Husband ;  that  cruelty  is  no- 
ground  for  the  Court  to  set  aside  the  provisions  of  the 
Mahom^dan  Law,  for  in  oruering  the  Wife  back,  the 
Court  can  impose  such  conditions  upon  the  Plaintiff" 
as  will  ensure  his  Wife  good  treatment  for  the  future. 
Referring   to   the   Hedctya   under   the  head  of  *  Di- 
▼orce/  we  see  that  the  Mahomedan  Law  does  not  pep- 
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^^®'-       niit  a  Wife  to  divorce   herself,  but   the  Husband  can 

MoossHKB  divorce  his  Wife  whenever  he  pleases.  This  has 
RlTh^m     ^^^^  '^^^^  ruled  iu  a  decision  of  the  late  Sadder  Court, 

„     «'•  vide  Vol.  V.  of  the  Select  Reports,  p.  200,  the  decision 

KissA  Begum,   being  dated  the  5th  of  Mai/^  1832.     There  is,  how- 

JoDoxATH  ever,  a  ceremony  called  *  KoUh^  by  which  a  Wife 
BoBBs       jj^^y  possibly  obtain  a  separation  from  her  Husband, 

Shumsoon-  but  this  requires  also  the  consent  of  the  Husband, 
and  it  does  not  appear  that  the  Wife  can  by  any 
possibility  separate  herself,  except  by  the  consent  of 
her  Husband.  This  being  so,  are  we  required  to 
decide  this  case  in  conformity  to  the  principles  of  the 
Mahomedan  Law  ?  Are  we  to  compel  the  Defendant 
to  return  to  her  Husband,  convinced  as  we  are  that 
she  should  not  be  forced  to  return  ?  If  under  the 
Mahomedan  Law  no  Wife  can  separate  herself  from 
her  Husband  under  any  circumstances  whatsoever, 
the  law  is  clearly  repugnant  to  natural  justice,  and  we 
are  not  bound  to  follow  it.  The  Mahomedan  Law 
giving  no  relief  to  a  Wife,  be  the  conduct  of  the 
Husband  ever  so  bad,  it  is  a  case  to  be  disposed  of 
by  equity,  and  good  conscience.  And  on  these  prin- 
ciples, we  have  no  hesitation  in  saying,that  the  grounds 
upon  which  the  Defendant  has  separated  from  her 
Husband  justify  her  in  that  step,  and  that  we  should 
be  making  the  Court  the  engine  of  a  grievous  injus- 
tice, if  we  gave  the  Plaintiff  free  power  and  control 
over  the  person  of  the  Defendant,  by  ordering  her  to 
return  to  him.  As  to  the  suggestion  of  the  Plaintiffs 
Vakeel  that  we  might  impose  such  conditions  upon  his 
Client  as  would  ensure  his  Wife  proper  treatment  at 
his  hands,  it  is  out  of  the  question.  It  would  not  be 
just  to  the  Defendant  to  adopt  such  a  course^she  being 
herself  unwilling  to   return  on  any  terms,  and  her 
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grounds  for  separation  being  so  well  founded,   nor        i867. 
would  it  be  possible,  living  as  Mahomedans  of  rank     Moonshf.r 
do  with  their  Jffives^  to  adopt  any  measures  of  pre-     ^IT^m 
vention  which  would  hold  out  any  hope  of  being  eflica-          v. 
eious.     On  these  grounds  we  uphold  the  judgment  of  nibsa  BEouy> 
thtf^ower  Court,  and  dismiss  the  appeal  with  costs."    jodonath 
From  this  decision  the  third  appeal  was  brought^  ^o»* 

The  third  suit  was  also   instituted  in  the  Zillah   Shum«oon- 
» Court  of  the  Twenty-four  Pergunnahs  on  the   31  st  ^"^^  ®*^^*- 
of  December^   1861,    by  the  Respondent  against  the 
Appellant.     The  principal  questions  raised  were,first, 
whether,  under  sec.  7,  Act,  No.  VIII.  of  I859,the  claim 
made  by  the  suit  could  be  entertained  and  adjudicated 
upon  by  the  Courts   inasmuch  as  the  subject  matter 
had  been    omitted    from  the   first   suit,  and  might 
have  formed  a  part,  being,  as  before  stated,brought  by 
the  same  Plaintiff  against  the  same  Defendant ;  and^ 
secondly,  whether  the  suit  was  not  barred  by  effluxion 
of  time,  under  -the  twelve  year's  rule  of  limitation. 
The  object  of  the  suit  was  to  recover  the  possession 
of  a  single  Government  security  (Company's  paper) 
distinguished  as  No.  16,142  of  1832-3,  for  the  prin- 
cipal sum  of  Es.   10,000,  with  interest  alleged  to 
be  due  thereon,  amounting  to  Rs.  2 1,155.   9a.  5p* 
The  plaint  stated,  that  the  Company's  paper  in  ques-    . 
tion  formed  a  part  of  the   estate  of  the  Plaintiff's 
Father,  and  had  been  delivered  to  her  on  the  16th  of 
September^  1847  ;  but  that,  as  the  same  was  standing 
in  his  name,  she  was  unable  to  obtain  payment  of  the 
interest  in  respect  of  the  same  from  the  Government 
Treasury  ;  that  in  consequence  she  presented  a  peti- 
tion to  the  Zillah  Judge  to  obtain  a  Certificate  of 
administration,  under  Act,  No.  XX.  of  1841,  and  that 
such  petition  was,  by  the  Order  of  the  Judge,dated  the 

TOL.  XI.  s  2 
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^^5^      5tli  of  May,  1 84  8,rejected.  The  plaint  then  stated,  that 

MooNsHvi   she  was  induced,by  the  Defendant's  representation  that 
Bdhekm    he  would  draw  theiirterest,  to  indorse  the  Qovernmen*# 

SHDM800K-  P^P^'  *^  h^^  name,  and  that  the  Defendant,  through 
NissA  bequm,  the  indorsement,   represented  that  he  had  purchased 

JoDONATH    the  paper,  filed  an  appeal  before  the  Sudder^  in  dis- 
^^*"       satisfaction  with  the  aforesaid  Order  of  the  Judge ;  and, 

Sruiisoon-  ftshehetdinhishandshersesL  he  eateed  a  petition  ta 
be  filed  on  her  part  to  the  effect  that  the  paper  had 
been  purchased  by  him ;  and  upon  this^  on  the  llth 
of  September,  1848,  au  Order  was  passed*  The  plaint 
then  stated  the  circumstances  relatiivg  to.  her  with- 
drawal from  her  Husband's^  house,  as  already  detailed, 
and  admitted  tbit  she  had  instituted  a  previous  suit  to 
recover  her  real  and  personal  property^  distinguished 
as  suit,  No.  30  of  18>5&,  against  the  Defendant,  and 
that  she  had  obtained  in  such  suit  a  decree  in  her 
favour.  Bhe  exci^ted  herself  from  having  omitted  in 
that  suit  the  Company's  paper  now  sued  for,and  for  not 
then  suing  for  it,  by  stating,  that  as  she  was  a  Purdah- 
nusheen  (a '  veiled  or  secluded  woman),  and  unac- 
quainted with  reading  and  writing,  she  could  not 
ascertain  anything  about  the  Gh)vemn>ont  paper  for 
Ks.  10,000,  and  the  interest  of  the  same,  and  con«^ 
sequently  that  was  not  included  in  her  former  claim. 
That  she  obtained  knowledge  of  the  Gk>vemment 
paper  in  the  month  of  Jul^,  1859,  and  that  the  cause 
ef  action  arose  from  that  time  ;  and  she  accordingly^ 
instituted  the  suit  to  obtain  the  Govemnient  paper^ 
or  the  sum  of  Bs.  21,155.  Oa.  5p.,  aecording  to  an 
annexed  account. 

The  Appellant,  by  his  answer,  insisted  that  the  Be* 
spondent  had  in  fact  sold  to  him  the  Company's  paper 
in    question   on   the    16th   of  Jtt/y,    1848,   for    C. 
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Rs.  13,315.   8a,  16p.,   and   that  he  had,  on  the  30th       J^ 
of  October  following,   said  and  transferred  the  same    Moonshbb 
to  a  third  party  he  named,  for  Ks.  13,777.  12a-  op.      Ruhbkm 
The  answer  then  pleaded  three  several  pleas  in  bar  to    bhumsoon- 
the  Plaintiff's  »uit.     First,  that  the  suit  was  barred  by  wma  bwum. 
Ben.  Eeg.  III.  of  1793,   see.  14,  as  twelve  years  had    Jo^nath 
elapsed  from  th«  dates  of  his  purchase  and  sale  afore-  i,. 

said.  Secondly,  that  on  the  SOth  of  November,  1856,  ^^^^^'^ 
the  Respondent  had  instituted  a  «uit  against  him  to 
recover  Rs.  534,794,  on  the  same  cause  of  action  as 
the  present  suit^  and  had  obtained  a  decree  therein 
on  the  25th  of  Julff^  1859,  and  submitted  to  the 
Courts  that  the  suit  ought  to  be  dismissed  on  that 
ground,  under  Act,  No.  VIII.  of  1859,  sec.  2  (the 
€ode  of  Civil  Procedure),  as  well  as  under  Ben.  Reg. 
III.  of  1793,  sec.  16,  as  she  had  sued  again  on  the 
«ame  cause  of  action  ;  and  thirdly,  that  the  suit  ought 
to  be  dismissed  iilso  under  see.  7  of  the  Act,  No.  VIII. 
of  1859,  and  that  the  rule  th<«rein  ^Lacted  had  been 
always  in  force,  that  all  claims  <xn»ing  under  one  and 
the  same  cause  of  action  are  to  be  brought  in  one 
auit,  and  that  this  rultj  was  enjoined  by  the  Circular 
Order  dated  the  30th  of  September^  1817. 

Issues  in  the  suit  were  recorded  by  the  Principal 
Sudder  Ameen.  Those  on  the  part  of  the  Plaintiff 
being,  first,  whether  the  Defendant,  being  a  Trustee 
for  the  Plaintiff,  could  be  held  liable  to  the  Plaintiff  in 
this  suit  ?  And  on  the  part  of  the  Defendant  in  bar 
of  suit,  first,  whether  the  action,  having  been  divided, 
could  be  maintained  ?  Secondly,  whether  the  action 
was  barred  by  the  operation  of  limitation  ?  On  the 
merits,  whether  the  Government  paper  was  fairly 
purchased  by  the  payment  of  consideration  ? 

The  hearing  of  the  suit  took  place  before  Mr,  JSL 
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1867.       Latour,   the    Judge    of    the   Zillah   of  Twenty-fomr 

MooNSHBB  Pergunnah9^  ou  the  20th  of  March  18&2,  when  he 
RuHBEM     delivered  the  following  judgment: — "By  her  own 

_  ^'  account,  the  Plaintiff  knew  all  about  the  Company's. 
KiBSA  bboom,    paper  in  May^  1848^  indeed,  it  was  made  over  to  her 

JoDoNATB  in  1 847  ;  failing  in  obtaining  a  Certificate,  she  indorsed 
®^*        it  over  to  her  Ilusband  for  the  express  purpose  of 

Shumsoos-  drawing  the  interest ;  the  present  suit  is  preferred 
*^^^  ^^^  on  the  last  day  of  limitation,  under  the  old  law,  Slst 
of  December  J  1861.  It  is  clear,  therefore,  thatthia 
suit  is  barred  by  limitation  of  time  \  to  let  in  the 
larger  limitation,  fraud  must  be  specially  pleaded,, 
and  there  is  one  point  only  in  which,  if  pleaded 
specially,  this  Court  might  hold  that  limitation  would 
not  apply,  viz.,  that  the  Defendant  was  a  Trustee  for 
his  Wife  ;  but  the  Court  will  not  enter  into  this  matter 
at  length,  because  the  action  mjiist  fail  under  sec.  7  of 
Act,  No.  VIII.  of  1859.  By  that  section,  if  a  Plaintiff 
relinquish  or  omit  to  sue  for  any  portion  of  his  claim, 
a  suit  will  not  eventually  lie  to  recover  such  portion. 
It  is  argued,  that,  ^  omission'  means  '  intentional  omis- 
sion,'  that  the  Plaintiff  did  not  know  of  this  rule,  and 
therefore,  did  not  intentionally  omit  to  sue  for  it ;  but 
omission  is  a  negligent  omission  in  contradiction  to  a 
voluntary  surrender  of  a  portion  of  a  claim,,  and 
laches,  is  loss.  It  is  quite  clear,  that  the  facts  coiv- 
nected  with  this  Note  were  openly  known  through  the 
different  proceedings.  The  Defendant  claimed  the 
Note,  as  indorsee  for  value,  on  the  petition  of  the  30th 
of  S^/aiww,  1255,  on  the  execution  against  his  Wife, 
the  Plaintiff ;  he  also  sued  to  set  aside  the  summary- 
Order  rejecting  his  claim,  which  action  was  dismissed 
in  Jcift^  1257  B.S.,  so  that  there  has  been  an  extra- 
ordinary quantity  of    sunlight    about  this  particular 
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paper  at  variance  with  any  idea  of  fraudulent  canceal-  vJ?^^ 

ment.     The  case  of  Cas^eenathw  Pemberion  {2\st  Sep-  Moonshbh 

tember^  1843)  is  referred  to,  where  a  claim  to  a  portion  kuh'eem 

of  estate  was  recoi?nized  which  had  not  been  included  „     ^' 

ShcmsooN' 

in  the  original  action.     In  that  case  the  Defendant  NisaA  Bkoum, 
had  fraudulently  concealed  that  portion  of  the  estate ;    Jodonath 
and,  therefore,  there  is  no    analogy  common  to  the        ^^^ 
present  suit.  I  think  that  ignorance  cannot  be  pleaded    Sbumsoon- 
on  the   face    of   available   knowledge,  and  that  the 
Plaintiff  was  bound  to  include  the   present  claim  in 
her  previous  action.  Secondly,  that  no  case  is  made  out 
for  extraordinary  limitations,"  and  he  accordingly  gave 
judgment  for  the  Defendant  upon  both  pleas  in  bar. 

The  Bespondent  appealed  to  the  High  Court  at 
Calcutta^  objecting  to  the  ruling  of  the  Judge  as  to 
sec,  7  of  Act,  No.  VIII.  of  1859  operating  as  a  bar 
to  the  suit,  submitting,  that  the  subject  of  her  claim 
was  not  included  iu  the  former  suit,  owing  to  her 
ignorance,  and  uot  from  design. 

The  hearing  of  the  appeal  took  place  on  the  1 3th 
of  February^  1863,  before  Messrs.  Bay  ley  and  Seton- 
Karr^  two  of  the  Judges  of  that  Court,  who  gave 
judgment  as  follows  :-^"  The  Plaintiff,  it  is  clear, 
had  a  knowledge  of  the  existence  of  this  paper 
before  she  brought  her  first  auit,  and  might  have 
included  it  in  that  suit ;  and  the  real  question  for 
us  to  decide  is,  whether  this  omission,  neglect,  or 
oversight,  is  sufficient  to  bar  her  present  claim  under 
the  law,  fairly  applied.'^  And,  after  referring  to 
the  provisions  of  sec.  7  of  Act,  No.  VIII.  of  1859, 
the  judgment  proceeded, — "  The  Plaintiff  could  not 
have  been  actuated  by  any  fraudulent  or  dishonest 
motive  in  omitting  this  portion  of  her  claim.  In 
this  view,  we  are  'of  opinion,   that  though  it  might 
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1867.       be  desirable  for  the  ends  of  justice,  and  for  the  sake 
MooMsuBB   of  perspicuity,  that  the  various  items  claimed  by  the 
RaHBiKM     I^i^ii^tiif  should  form  the  subject  of  one  single  action, 
^'         and  thoughyin  fact, they  were  mainly  included  by  her  to 
NissA  BiGUJi.  in  one  action,  yet  there  is  nothing  in  the  law,  as  we 
joDONATH    ^^^^  ^^}  ^  make  it  absolutely  imperative  on  h^  to 
^*"        include  every  item  of  such  a  claim  as  hers  in  one 
SHuittooK.    single  suit.     Nor  do  we  think  that,  under  the  oiroum- 
stances  of  the  case,  the  Plaintiff  may  not  fairly  plead 
that  she  has  a  distinct  and  separate  cause  of  action 
for  the  recovery  of  this  piece  of  paper  made  over  to 
the  Defendant  on  a  particular  date.     When  we  con- 
sider,  further,   that  the  action  rests  on  the  alleged 
fraudulent   misappropriation    by    the    Defendant   of 
property  given  to  him  in  trust,  we  think  it  extremely 
desirable  that  the  case  should  go  to  trial  on  the  merits, 
if    the    law    allows  this,  as  we  hold    it    does.     As 
regards  limitation,  in  point  of  time,  which  we  infer 
from  his  remarks,  that  the  Judge  holds  to  apply   to 
this  case,  we  think  it  only  necessary  to  observe,  that 
limitation  would  not  ran  against  a  Wife  in  the  case  of 
a  Husband,  who  is   a   Trustee   of  valuable  property 
for  her  benefit,  he  holding  strictly  as  Trustee  for  her 
use,  and  would  be  found  to  account  for  the  property 
to   whatever  shape   or  uses   he  himself  had  put  it. 
Holding,  therefore,  these  views,  after  a  careful  con- 
sideration of  the  legal  points  urged,  we  set  aside  the 
Judge's  decree  of  dismissal,  and  remand  the  case  for 
a  full  trial  on  its  merits." 

The   Appellant  brought    the  present  appeal  (the 
fourth)  from  the  decree  founded  on  this  judgment 

The    Attorney   General  (Sir  John   Rolt^  Q,G.) 
and  Mr.  Lcith^  for  the  first  Appellant. 
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These  appeals  being  between  the  same  parties,  and       ^®^<^- 
substantially   affecting    the    same    rights,     are   now    Moonshek 
by  consent  argued  together.     Shumsoannissa  Begum^      bu^km 
the  Wife  of  the  Appellant,  Moonskee  BmIoot  Ruheenty         msook- 
is  the    Bespondent   in   the   four  appeals,   and   was  k»sa  bbgu», 
the   original   Plaintiff   in  two  of  the  suits,  and  the    Jodonath 
Defendant  in  the  other.     The  suits  which  constitute        ^^*' 
the  two  first  and  fourth  appeals  relate  to  the  real    Shumsoon- 
and  personal  estate  of  the  Bespondent,  and  may  be 
termed  the  **  Property  suits."     The  other  appeal  is 
known   as   the    "Restitution  suit."     In  the  Court 
below,  separate  evidence  was  adduced  in  each  suit ; 
it    will   be  convenient,  therefore,  to  keep  the  cases 
distinct  in  argument.     Now,  the  first  suit,  which  is 
described  as  suit.  No.   30  of  1856,  was  brought  by 
the  Bespondent  as  Plaintiff  against  the  Appellant  a^ 
sole  Defendant,  and  sought,  after  a   cohabitation  as 
Husband  and  Wife   of   upwards  of   eight  years,   to 
recover  personal   property,  consisting  of  Company^s 
paper,  endorsed  and  delivered  over  by  her  to  him  at 
various  times  subsequent  to  her  marriage,  to  a  large 
amount,  besides  jewels,  money,  and  other  personalty^ 
alleged  to  be  of  the  value  of  upwards  of  Rs.  534,794, 
and  real  estate  consisting  of  shares  in  certain  gardens* 
It  is  true,  that  this  sum  was  much  reduced  by  the 
decrees  of  the  Zillahy  and  High  Courts,  but  it  was 
proved  and  admitted,  that  the  Bespondent  had  herself 
made  over  the  property  in  question  to  her  Husband, 
and  after  such  proof  the  onus  lay  on  the  Bespondent 
to  prove  the  claim  set  up  by  her,  and  not,  as  the  Courts 
below  have  held,  on  the  Appellant  to  disprove  the 
claim  so  made  on  him,  as  she  alleged  and  proceeded 
on  the  ground  of  fraud,  deceit,  and  undue  influence. 
The  onus  probandi  was  on  her,  as  she  charged  fraud. 
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coercion,  and  deceit  to  establish  such  charges,  which 
the  evidence  clearly  disproves.  Respecting  the  Go* 
vernnient  securities,  known  as  Company*8  paper,  the 
evidence  shows,  that  these  securities  ^^ere  made  over 
by  the  Respondent  to  her  Husband,  being  indorsed  by 
her,  and  deliver  over  to  him  for  a  good  considera- 
tion, and  the  proceeds  applied  by  him  for  her  family* 
This  transaction  is  in  entire  consistency  with  the  law 
and  custom  prevailing  among  Mahomedans  in  India. 
Under  the  Mahomedan  law,  Husband  and  Wife, 
in  relation  to  any  property  possessed  by  them  respec* 
tively,  or  any  money  obligations  they  may  be  severally 
under,  are  treated  and  considered  as  altogether 
distinct  persons  in  law,  and,  as  such,  respectively 
capable  of  selling  and  purchasing,  or  making  or  re^ 
ceiving  gifts  to  or  from  each  other^  and  even  of  con- 
tracting debts  with  each  other.  The  Respondent  is 
proved  by  the  evidence  to  have  had  'a  sufficient 
capacity  for  business,  and  to  have  been  always  keenly 
alive  to  her  own  rights  and  interests  whenever  they 
were  in  any  way  imperilled.  Nothing,  therefore,  but 
clear  evidence  of  fraud,  deceit,  or  coercion,  which  was 
entirely  wanting,  could  have  justified  the  Courts  below 
in  setting  aside  and  declaring  null  the  legal  transfers 
by  the  Respondent  of  her  property.  There  was  no 
such  evidence ;  on  the  contrary,  her  own  admissions 
on  the  record,  as  to  the  fact  of  the  sales  effected  by 
her  in  favour  of  the  Appellant,  operated  as  an  estoppel 
to  the  claim  made  by  her,  and  ought  to  have  been  so 
treated  by  the  Courts  below.  As  regards  the  claiu 
for  jewels  and  other  personal  estate,  the  claim  to  such 
property  was  reduced  in  the  first  instance  by  the  Zillah 
Court  to  Rs.  20,511,  but  the  High  Court  disallowed 
the  claim    altogether,  and   we   submit  that  there  is 
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tio  evidence  that  could  warrant  any  other  judgment.        is^'^. 
The  claim  regarding  the  real  estate  arose  upon  the    Moonsurib 
supplemental  suit,  and  the  Appellant,  Jodonath  Bose^     Ruhe^m 
through  deriving  his  title  through  Moonskee  Buzloor         v. 
RuJieem^  appeared  separately  in  the  Courts  below,  and  hima  bmum> 
is  here  represented  by  other  Counsel ;  it  is  not  requi-    jo^kath 
site  for  us,  therefore,  to  go  into  his  case,  though  the       Bosa 
evidence  of  fraud  or  connivance  is  in  all  respects    khumsoov- 
similar,  the  transactions  regarding  the  dealing  with  ""^  bmdm* 
the  personal  and  real  estate  being  mixed  and  simul- 
taneous, and  there  is  an  equal  deficiency  of  proof 
in  respect  of  the  real  estate,    as   We    have  already 
shown,    regarding   the    dealings    with    the    personal 
estate. 

The  other  suit,  out  of  which  the  second  appeal 
arises,  is  the  *i  Restitution  suit."  Now,  we  contend, 
that  the  Courts  below  have  entirely  miscarried  in  theit 
judgments  in  this  suit,  and  that  the  decree  refusing 
to  order  the  Bespondent  to  return  to  her  Husband's 
home  was  not  warranted  either  by  Mahomedan  law, 
or  the  facts  of  the  case.  The  parties  are  Mahome- 
dans,  and  by  Ben.  Reg.  lY.  of  1793,  sec.  16,  theit 
rights  ought  to  have  been  determined  according  to  the 
Mahomedan  law.  However  obnoxious  to  English 
notions,  the  law  regulating  caste,  custom,  and  inheri- 
tance in  India  must  be  observed,  as  held  in  the  Suttee 
case  (a).  Even  now  slavery  is  recognized  in  India, 
By  the  Mahomedan  law,  a  Wife  cannot  separate  her- 
self from  her  Husband,  and  divorce  must  proceed  from 
the  Husband.  Heddya^^ol.  I.  Book  IV.  ch.  1,  p.  201. 
And  this,  as  observed  by  the  Judges  of  the  High  Court, 
has  been  followed  by  the    Sadder   Dewanny   Court 

(a)  Heard  before  the  Privy  Conncil,  23rd  June,  1S32. 
VOL.  XI.  T  2 
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1867.        in  the  case  of  Maulin  Abdul    Wahab   v.    Massuntai 
MooNSHBB    Hinffu  (a).     That  c^se  shows   that  a  suit  for  restitu- 
£eem     *^^°  ^^  conjugal  rights  will  lie  in  the  Civil  Court ;  Mm- 
V.  sitmaut  Anieena  v.  Kuiioo  Kkftn  (i),  Mussumat  Dooeen 

wissA  Bto^um,  Beebee  v.  Sheilc  Mennoo  [c)  \  although  he  has  no  right  ta 
JodojTth  ^^^^  '^^^  ^^^^®  *^  come  to  his  house^  Macnagliten  *'  Oil: 
Bdsb  Moohummadan  Law,''  p.  282.  The  law  was  rightly 
Sbumsoon-  stated  by  the  Judgi^s  of  the  High  Court,  but  the- 
conclusion  to  which  they  came  to,  that,  notwithstand- 
ing the  Mahomedan  law,  *'  It  was  repugnant  to  natural 
justice"  to  administer  it,  and  that  the  case  was  to  b^ 
disposed  of  by  them  according  to  what  they  termed 
*'  equity  and  good  con.icieuce,"  was  not  only  incon- 
sistent with  the  law  governing  the  case,  but  was  atr 
erroneous  application  of  tlte  rule  of  decision  directed 
by  Ben.  Eegs.,  IV.  of  179;:J,  seC;  15  j-  III.  of  1793*^ 
sec.  21,  VI.  of  1793,  sec.  31,  and  VII.  of  1832,  sec.  9^ 
to  be  observed  by  the  Courts.  The  Court  ought  io 
have  decided  the  case  according  to  the  Mdhomedaii 
law,  and  not  have  exercised  a  fanciful  discretion  itt 
refusing  a  just  right  by  that  law.  In  the  case  of  The 
Queen  v.  Shapurji  Bezonji  {d)^  the  Supreme  Court 
issued  a  Habeas  Corpus  to  deliver  the  custody  of  ^ 
Child  to  its  Father,  although  the  Father  had  changed 
his  religion.  The  Pardee  case,  Ardaseer  Qursetjee  v. 
Perozeboye  (<?),  though  it  nrrny  be  relied  on  by  the 
Respondent,  is  no  authority  against  the  Court's  jurist 
diction  to  compel  the  Eespondent  ta  return  to  her 
Husband's  home ;  all  that  was  decided  in  that  case 
tvas,  that  the  remedy  was  not  to  be  obtained  on  th^ 

(fl)  5  Ben.  Sud.  Dew.  Ad.  Rep.,  p.  200. 

{})  7  Ben.  Sud.  Dew.  Ad.  Rep.,  p.  27.       {c)  Sel.  Rep.,  lOl 

{d)  Perry's  Oriental  Oases,  91. 

{$)  6  Moore's  Ind.  App.  Oases,  34Ui. 
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Ecclesiastical  side  of  the  Court,  contrary  to  the  rulii 

in  the  case  of  Buchahoyew  MerwangeeNussarwangce^c 

Here  the  proceedings  are    in    a  civil  Court.      Tl 

JFutwas  of  the  law  Officers  of  the  Court  were  co 

tilusive,  and  ought  to  have  guided  the  Judges.  If  th< 

"Were  dissatisfied  with  the  opinions  so  taken  in  tl 

Zillah  Court,  it  was  the  duty  of  the  Judges  of  tl 

High  Court  to  obtain  a  further  exposition  of  the  la 

irom  the  Mahoraedan  law  Officers  of  that  Court.  Th< 

as  to  the  alleged  cruelty  by  the  Appellant,  supposir 

•even  that,  according  to  the  law  applicable  to  thecas 

tmmely,  the  Mahomedan  law,  ill-treatment  or  allegf 

cruelty  could  forra  a  ground  for  such  a  judgment  i 

IS  appealed  from.     There  was  no  cruelty  on  the  pa 

of  the  Appellant;  he  could  by   the  Mahomedan  la\ 

Bailli€*s  **  Dig.   of  Moohummudan    Law,"  p.    13,  [ 

well  as  by  the  English  law,  prevent  his  Wife  leavin 

her  home  if  she  wanted  to  go  away.  Rex   v.  Cod 

rane  {b).     There  was  really  no  evidence  of  the  acts  c 

cruelty  alleged,  or  of  any  such  cruelty  as  could  ha\ 

justified  the  decision  of  the  Courts  below  ;  the  Judge 

referred   only   to    the   Hoobekanj   of  the   Magistrate 

which  was  made  ex  parte,  and  they  assumed,  withoi 

any  warrant,  that  his  conclusion  was  well  foundec 

But  even  if  ail  that  was  alleged  had  been  proved,  th 

Futwas  of  the  law  Officers,  as  well  as  the  authoritie 

on  the  Mahomedan  law  already  referred  to,  show  ths 

the  proper  course  for  the  Judges  to  have  taken  woul 

have  been  to  decree  a  restitution  of  conjugal  rights 

with,  if  necessary,  an  inhibition  against  the  Appellar 

from  acting  in  a  tyrannical  or  oppressive  manner  t 

his  Wife,  or  to  have  taken  other  preciiutionary  meg 

fiures,  as  were  within  their  power  and  authority,  t 

{a)  Terry's  Oriental  Cases,  73.  {h)  8  Dowling's  V.  C,  63, 
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prevent  the  occurrence  or  repetition  of  the  acts  com- 
plained of. 

The  third  appeal  by  this  Appellant  relates  to 
the  suit  for  recovery  of  the  Company^s  paper  for 
Rs.  lOjOoO  and  interest.  It  is  confidently  sub- 
mitted, that  the  High  Court  were  wrong  in  their 
decision.  First,  as  the  suit  of  the  Respondent  was 
barred  under  section  7  of  Act,  No.  VIII.  of  1859, 
inasmuch  as  her  -  claim  in  the  latter  suit  ought  to 
have  been  included  in  the  former  suit  brought  by 
her  against  the  Appellant.  By  that  section  of  the 
Act,  the  Court  below  was  absolutely  prohibited 
from  entertaining  any  suit  for  such  portion  of  a 
Plaintiff^s  claim  as  she  may  have  omitted  to  sue  foria 
a  previous  suit,  the  decree  of  the  Court  below  pro- 
perly found  that  the  Respondent  had  a  knowledge  of 
the  existence  of  the  Company's  paper  in  question 
before  she  brought  her  first  suit,  and  she  might  have 
included  her  claim  in  respect  of  it  in  that  suit,  but 
the  decree,  we  submit,  erroneously  refused  to  give 
effect  to  the  statutory  prohibition,  on  the  ground  that 
the  Respondent  could  not  have  been  actuated  by  any- 
dishonest  or  fraudulent  motive  in  omitting  this  por- 
tion of  her  claim,  although  there  is  no  such  exception 
to  be  found  in  the  above  Act,  and,  secondly,  the  suit 
was  barred  by  the  period  of  limitation  having  expired 
by  effluxion  of  time,  from  the  date  of  the  cause  of 
action,  Ben.  Reg.  III.  of  1793,  sec.  14.  Even  on 
the  merits  the  decree  cannot  be  supported,  as  there  is 
no  sufficient  evidence  to  support  the  facts  pleaded. 


Mr.    Pontifex^    for    the 
Bose. 


Appellant,     Jodonath 


The  Appellant,  for  whom  I  appear,  was  first  made 
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8    party  to    the    suit    by  supplemental    plaint.     He  •     1867. 
was  in  possession  of  a  very  small  portion  only  of  the    Moonshkb 
real  estate  formerly  belonging  to  the  Respondent,  but     ^u^h'^^^ 
part  of  which  was  sold  by  her,  first  to  her  Husband,  v. 

Shumsooh— 

the    other   Appellant,  and   purchased    from  him  by  kisba  bkgum. 
this  Appellant  and  one  Mirttinjoy  Bose^  who  is   not    jodonath 
an  Appellant    here,  and    the    other    part  purchased        ^^^^ 
direct  from  the  Respondent  herself.     The  allegation  Shumsoon 
of  the  Respondent,  that    the  property  so  purchased 
was  held   Benamee^  or  in  trust  by  this  Appellant  for 
her  Husband,  is  entirely  without   support  or  founda- 
tion.     The   purchases,    both   from    the    Respondent 
herself,   as   well   as   from   the   Appellant,    Moomhee 
Buzloor   Buheem,    were    bond    fide.       There    is    no 
evidence  of  fraud  on  the  part  of  this  Appellant,  nor 
is  it  even  alleged,  that  the  purchases  made  by  him 
were  made  at  an  undervalue  or  by  collusion.     The 
onu%  of  proving  such  lay  upon  the  Respondent,  and 
no  such  proof  has  been  given. 

Sir    /?.    Palmer^    Q.C.,    and   Mr.    Cave^  for   the 
Respondent. 

Though  the  facts,  in  these  appeals,  are  numerous, 
the  points  at  issue  and  for  determination,  arel  neither 
difficult  nor  complicated.  We  propose  to  take  all 
the  cases  together,  and  first,  as  to  the  property  suit. 
The  same  principles  that  would  be  applied  in  our 
Courts  here,  in  circumstances  such  as  this  suit 
present,  are  applied  to  the  Courts  in  India.  The 
law  in  both  countries  is  founded  on  the  inalienable 
rights  of  moral  justice.  These  principles  are  well 
defined  and  illustrated  in  the  cases  of  Cooke  v. 
Laimtte  (a),  and  Smith  v.  Kay  {h) ;  and  as  regards 

(a)  15  Boav.,  234.  {h)  7  H.  L.  Caaos,  750. 
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1867.        transactions  between  Husband  and  Wife  in  Rich  r^ 
MoonTheb    Cockell  {a\  and   Darkin  v.    Darkin  (*),   Ghilders  v. 

v.  applied  by  the  Courts  in  India^  Strangers  "  Hindu 

^siriS  Law,"  Vol.  L,  26-30  [Ed.,  1827].  These  authorities 
AND  establish  that,  though  a  gift  by  a  Feme  covert  of 
BosE  her  separate  estate  to  her  Husband  is  not  to  be 
SHuiiiooN-  impeached  without  clear  evidence  of  fraud,  coercion, 
NisftA  bj»om..  0J.  deception ;  yet  a  gift  to  him  is  not  to  be  inferred^ 
and  if  there  be  evidence  of  fraud  or  deception  on  his 
part,  then  the  transaction  is  either  void  altogether 
or  enures  as  a  trust  for  the  Wife.  That  is  exactly 
our  case  here;  we  admit  the  several  indorsements 
of  the  notes  and  transfers  of  them  by  the  Respon- 
dent to  her  Husband,  but  it  was  only  for  the 
purpose  of  obtaining  the  interest  on  them  for  her. 
Any  sale  by  him  of  the  notes  to  the  purchasers,  we 
insist  was  for  her  benefit,  and  such  transfers  were 
Benamee^  creating  a  trust  for  the  Respondent,  and 
that  the  sale  and  conveyance  of  the  real  estate  was 
fraudulent  and  void,  if  not  a  Benamee  transaction. 
All  the  evidence  goes  to  prove  the  allegations  made 
by  the  Respondent  in  her  pleadings,  that  the  transfer 
made  by  her  of  her  property  to  her  Husband  was  for 
purposes  of  his  management,  and  not  for  his  personal 
benefit;  and  that  would  make  all  the  transactions 
Benamee.  Now,  this  is  a  case  of  a  Mahomedan  woman 
living  in  seclusion,  and  it  is  an  acknowledged  principle 
of  law  in  India  that  the  Courts  will  protect  Native 
women  so  situate  against  their  own  acts,  as  they  can 
ecarcely  be  considered  sui  generis^  Latchem  Umma  y. 

(rt)  9  Yes.,  369-375.  (Jb)  17  Beav.,  581. 

(r)  1  De.  G.  &  J.,  482.  {dj  6  Yea.,  739. 
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tjeubcock  and  others  (a)  ;  Ghellummal  v.    Carrots  (b)  ;       id67. 
Narsummal  v.   Latckmana  Nate  ((?).     In  such  circum-   mooiJshkis 
stances  the   o«tt5   of   proving   the  io»a  ^rfea   of  the    Buzlooh. 
alleged  sales,  and  the  paynient  of  the  consideration,  was         ^ 
rightly  laid  by  the  Indian  Courts  upon  the  Appellant,  k^J' bm^^ 
Smith  V.  Kaff  {d).     The  Zillah  Court  was  of  opinion,        anit 
that  the  Appellant  had  failed  to  prove  such  bona  fidea      bosb 
or  payment,  and  the  Judges  of  the  High  Court  were    guuMaooN- 
of  the  same  opinion,  though  they  modified  the  decree  »»s^  Baouii. 
of  the  Zillah  Court.     The  finding  of  both  Courts  on 
the  facts  was  substantially  the  same,  and  this  Court 
will  not  disturb  the  finding  of  the  Court  below  upon 
a  mere  question  of  fact.     Musadee  Mahomed  Cazum 
Sherazee  v.   Meet^a  Ally    Mahomed   Khan  (e).     The 
Appellant's  defence  is,  that  the  Respondent  indorsed 
the  several  securities  to  him,  first,  because  she  could 
not  obtain  the  interest  due  on  them  ;  second,  because 
she  could  not  manage  her  affairs  herself ;   third,  be- 
cause she  was  afraid  of  her  servants  embezzling ;  and 
fourth,  because  she  found  herself  in  debt.     The  first 
and  second  reason   assigned  by  the  Appellant  was  dis- 
credited by  the  Courts  below ;  the  third  and  fourth 
were  never  suggested  till  the  institution  of  the  suit, 
and  entirely  failed  in  proof. 

Second,  with  respect  to  the  suit  for  restitution  of 
conjugal  rights.  We  do  not  now  insist  upon  the 
objection  taken  in  the  Court  below,  that  the  Appel- 
lant, by  becoming  a  Freemason,  thereby  lost  caste,  or 
any  right  to  possession  of  his  Wife's  person,  which  he 
might  have  possessed  under  the  Mahomedan  law; 
but  we  submit,  that  the  fact  of  cruelty  and  oppres- 

(a)  I  Str.  Mad.  Rep.,  30.         {h)  2  Sir.  Mad.  Rep.,  159. 
(r)  7  H.  L.  Oases,  750.  {d)  2  Str.  Mad,  Rep.  14, 

(<r)  8  Moore's  P.O.  Cases,  91. 
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!5!Il'       sion  of  the  Wife  and   such  danger  to  her  life  as  to 
MooNsKRB    induce  her  to  leave  her  home  having  been  proved,  the 
RuiiEBM     Appellant  was  not  entitled  under  the  Mahomodan  la^ 
y.  to  the  aid  of  a  civil  Court  to  enable   him  to  recover 

maaA  Bw}UM,  possession  of  her  person.  The  law  relied  upon  by  the 
JoDONATH  Appellant  is  not  in  force  in  India.  Ben.  Reg.  IV. 
^8»  of  1793,  sec.  15,  preserves  to  the  Natives  their  rights, 
Shumsoon-  usages,  and  customs,  and  is  recognized  by  Ben. 
Reg.  VIII.  of  1795,  sec.  3,  as  amended  by  Reg.  VI L 
of  1832,  sec.  8,  which  is  the  same  as  Reg  IV.  of  1793, 
sec.  1 5  ;  but  that  section  of  the  last  Regulation  must 
be  construed  by  the  light  of  the  case  in  Peeree 
Williams  (a),  where  it  is  laid  down,  that  a  conquered 
country  is  governed  by  such  laws  as  the  Conqueror 
may  impose  ;  but  until  the  Conqueror  gives  new  laws 
the  country  is  to  be  governed  by  its  own  laws,  unless 
such  laws  are  contrary  to  the  laws  of  God.  The 
Legislature  of  India  cannot  have  intended  to  give  to 
the  customs  prevailing  in  India  greater  force  than  the 
customs  which  prevailed  in  England.  If  it  be  said, 
that  the  Indian  laws,  customs,  and  usages  have  been 
guaranteed  to  the  Natives  by  law,  so  have  been  those 
of  England  by  Statutes,  9th  Hen.  III.,  c.  9;  I 
Edw.  ill.,  Stat.  2,  c.  9;  Uth  Edw.  III.,  Stat,  1, 
c.  1  ;  2  lien.  IV.,  c.  1,  sec.  2,  but  not  observed. 
In  cases  in  which  no  specific  rule  exists,  the  Courts 
are  to  decide  the  case  according  to  justice,  equity,  and 
good  conscience.  It  is  so  enacted  by  Ben.  Reg.  VI.  of 
1793,  sec.  31.  The  Court,  therefore,  was  right  in  re- 
fusing to  send  the  Respondent  home  to  her  Husband. 
In  England  if  a  Wife  swears  the  peace  against  her  Hus-* 

(a)  2.  p.  Will.,  75.  See  also  upon  this  point,  Blankard  v. 
Galdy,  Salk.,  411  ;  CampbeU  t;.  Hall,  Cowp.,  204;  S.  C.  Loft, 
655  ;  Spragee  r.  Stone,  referred  to  in  Brady  i^.Cubitt,  Doug.,  35. 
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fcaud  the  Court  will  not  dBliver  her  to  her  Husband,        J^«?- 
Rez   V.    Brooke  (a).     By  the  Mahomedan  law  it  is    MoovsRsi 
not  imperative  for  a  Wife  to  reside  with  her  Husband     rohmm 
until  her  dower  is  paid,  Mussutnet  Dosun  Bebee  v.  «'• 

Sheik  Munoo  {b\   Morley^s  Dig.  tit.     "  Husband  and  nissa  Baooi, 
Wife,"  42 ;  or  for  brutal  treatment  on  his  part.    Pricis    jodo^th 
de  Jurisprudence   Musuhnan^  par   Khalib  Ibn  Ishaky        ^^" 
iraduit  de  Varabe  par  M.  Perron^  vol.  ii.  p.  51 K  Shumsook- 

By  Reg.  II.  of '1798,  sec.  4,  it  was  intended,  that  ''^^^'^'^^ 
the  Law  Officers  of  the  several  Courts  should  expound 
the  law,  and  that  the  judges  should  be  guided  by 
their  exposition  in  ordinary  cases,  but  not  in  par- 
ticular cases  wherein  they  might  have  reason  to  doubt 
the  accuracy  of  such  exposition.  In  such  cases  a 
further  exposition  of  the  law,  from  the  Law  Officers  of 
the  Superior  Courts  was  not  intended  to  be  excluded^ 

Then  with  respect  to  the  third  suit,  we  contend^ 
first,  that  the  omission  to  include  this  particular  Com- 
pany's paper  in  the  first  suit  was  a  simple  oversight, 
and  so  the  Court  below  held,  and  as  the  omission  did 
not  arise  from  any  fraudulent  or  dishonest  motive,  nor^ 
from  a  desire  to  bring  the  suit  within  the  jurisdiction 
of  any  Caurtj  the  provision  of  sec.  7  of  Act,  If  o.  VIII* 
of  1859,  did  not  apply.  Gasheenath  Mookerjee  v* 
Prawnkishen  Mookerjee  (c)*  It  is  distinguishable 
from  Badha  Benode  Misr  v.  Sheikh  Musheetoolah  (d) 
and  Bae  Ilurree  Kiehen  v.  Rajah  Putnee  Mill  (e)^ 
the  proof 'being  necessarily  the  same  in  both  cases^ 
and  the  omission  wilful.  Secondly,  with  regard  to  the 
objection  on  the  ground  of  the  law  of  limitation,  the 
Court  below  rightly  determined  that  limitation  would 
not  run  against  "a  Wife  in  the  case  of  a  Husband 

(a)  2  Burr.,  1991  (i)  9th  May,  1832.  Sel.  Rep.,  105. 

{e)  7  Ben.  Sud.  Dew.  Ad.  Rep.,  131.     (rf)  Ih.,  350.    {e)  lb,,  287, 
VOL.  XI.  V  2 
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1867.        v^ho  was  a  Trustee  for  his  Wife,   therefore,  the  claiirt 

MooNBHEB    was  not  banned  by  the  law  of   limitatioQ.     Ben.  Reg* 

BuH^M     •^^'  ^^  1805,  sec.  3,  cb.  4,  excepts  cases  af  mortgager 

V*  and  deposit,  and  requires  possession    under  a   title 

viBSA  beocm,  bona  fide  believed  to  have  given  a  right  of  property, 

JoDMiATH    Kutbi  Begtum  v.  Kalah  Ali  (a).     The  limitation  runs 

Bosk       only  from  the  discovery  of  the  fraud.     Moohummud 

Shumsoon-   Reaeodeen  y.  Akbur  Ali  Khan  {b).     Act,  No.  XIV. 

hmsaBbouh*  ^f  iggg^  g^^  j^  ^j^  Yb,   gives  a  saving  limitation  of 

thirty  and  sixty  years  in  suits  against  Depositaries ; 
and  sec.  II.  enacts,  that  no  suit  against  a  Trustee  i» 
to  be  barred  by  any  length  of  time*  Section  IX.  i» 
in  point,  for  it  provides,  that  if  a  right  of  action  is^ 
concealed  by  fraud,  the  time  runs  only  from  the  dis-» 
covery  of  the  fraud*^ 

The  Attorney-General,  in  reply  :-— 

First,  as  to  the  Respondent's  suit  for  recovery  of  the 
Company's  paper  and  other  personal  and  real  estate* 
The  onus  was  certainly  not  on  the  Appellant  ;  oit 
the  contrary,  it  lay  on  the  Respondent  as  Plaintiff 
*to  establish  by  evidence  her  allegation  in  the 
pleadings,  which  impeached  the  sales  for  fraud  and 
want  of  good  consideration.  Undue  influence  i» 
not  to  be  presumed  in  a  sale  for  value.  Now,  with 
regard  to  the  alleged  undue  influence  exercised  by 
the  Appellant  over  the  Respondent,  a  great  deal  of 
confusion  has  arisen  from  the  authorities  cited  by  the 
Respondent  on  -the  Hindoo  Law,  which  do  not  apply^ 
and  by  confounding  the  position  of  a  Hindoo  Wife 
with  a  Mahomedan  Wife.  In  the  former  case  the 
Wife  is  under  the  tutelage  of  her  Husband,  and 
it   is   admitted  that  any  act   done   by   her  is   to  be 

{a)  5  Ben.  Sud.  Dew.  Ad.  Rep.,  123. 
C^)  t  Ben.  Sud.  Dew.  Ad.  Rep.^  238^ 
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jealously  vratcbed,  but   the  Court  will  not  strain  the        ^^^7. 

law  to  accommodate  a  particular  -case,  however   hai-d  Moosshbe 

it  may  be ;  thus  in  Exp.  Balaram  {a)  the  Supreme  ruukem 

-Court  at  Bembay  ordered  a  married  Hindoo  woman,  „    *• 

Shumsoon- 

who  had  left  her  Husband  because  he  became  a  nwsa  bboum, 
<'hristian,  to  return  to  liis  house,  A  Muhomedanyb;/*^  Jodonath 
covert  may  sue,  or  be  sued,  alone,  Bibee  Ameerun  r.  ^^®* 
iShatk  Dawoad  (&);  and,  in  some  respects,  she  is  even  Shumuoon- 
more  independent  than  an  English  woman,  for  there  is  ^^^^  *^"*^ 
by  Mahomcdan  Law  on  marriage  no  community  of 
goods.  Therefore,  although,  at  first  sight,  the  relation 
of  Husband  andWife,with  respect  to  his  influence  over 
her  in  such  a  transaction  as  the  present,  may  appa- 
rently be  against  the  Appellant,  yet  as  a  Mahomedan 
Wife  having  separate  property  has  absolute  disposition 
over  it,  in  a  case  like  the  present,  it  should  be  dealt 
with  like  a  sale  by  her  to  a  stranger  for  value.  In  the 
plaint  there  is  no  allegation  of  undue  influence  being 
-exercised  by  the  Appellant  to  induce  her  to  part 
with  the  Company's  paper;  all  she  pleads  is,  that  she 
handed  them  over  to  the  Appellant  for  the  purpose 
of  receiving  the  interest.  Our  evidence  establishes 
the  bona  fide  sale,  but  the  Court  beiow,  in  the  absence 
of  any  proof  on  the  Respondent's  part, dealt  only  with 
probabilities  and  presumed  fraud.  The  English  autho- 
rities relied  on  by  the  Respondent  do  not  apply  ;  but 
the  case  of  Hwntery.  Ailcins  (-c)  is  in  point.  *'  There," 
Lord  Brougham  says,  "  the  cireumstances  of  the  case 
do  not  warrant  the  Court  in  ascribing  undue  influence, 
influence  improperly  exerted  over  a  person  either 
of  insufficient  understanding,  or  under  the  control  or 
management  of  another — the  dupe  of  his  artifices,  or 

(rt)  Perry 8  Orirntal  Cases,  516.  {h)  1  Fulton,  143. 

{c)  3Myl.  &  K.,  157. 
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1867.  the  victim  of  his  contrivances,  or  subjected  to  his 
sway."  Such  undue  influence  must  be  established  by 
positive  proof. 

Secondly,  Ben.  Reg.  IV.  of  1793,  sec.  15,  de- 
clares, that  the  rights  of  Mahomedans  are  to  be 
regulated  by  Mahomedan  Law,  and  it  operates  a» 
a  denial  of  justice  if  the  Court  hesitates  to  give  the 
Appellant  such  relief  as  that  law  gives  him.  The 
case  of  Maulvi  Abdul  Wahab  r.  Mussumat  Hingu  (a)  is 
an  authority,  that  a  Mahomedan  Husband  can  i*ecover 
the  person  of  his  Wife  by  civil  action,  and  establishes 
our  contention,  that  the  Court  will  exercise  the  power 
to  order  the  Wife  to  return  to  her  Husband's  house* 
The  Par  see  case,  Ardaseer  Gursetjee  v.  Perozeboye  (A), 
does  not  militate  against  this  proposition,  as  it  only 
establishes  that  the  remedy  of  a  Parses  woman  for 
restitution  of  conjugal  rights  was  not  on  the  Ecclesias- 
tical side  of  the  Supreme  Court.  The  penalty  in  this 
country,  if  an  Ecclesiastical  Court  directs  a  Wife  to 
return  to  cohabitation  with  her  Husband,  and  she 
refuses,  is  to  treat  it  as  a  contempt  of  Court,  and 
she  can  be  imprisoned  for  such  contempt. 

Third,  the  second  suit  by  the  Respondent  against  the 
Appellant  being  for  recovery  of  a  single  Company's 
paper,  alleged  to  have  been  fraudulently  obtained  from 
her  by  the  Appellant,  was  known  to  her  from  the  first, 
and  ought  to  have  been  included  in  the  first  suit, 
and  comes  clearjy  within  the  provisions  of  sec.  7,  No. 
VIII.  of  1859,  which  expressly  disallows  such  a  suit, 
and  it  ought  to  have  been  dismissed  by  the  Court  below 
as  a  vexatious  suit,  the  transactions  out  of  which  it 
arose  being  identical  and  already  disposed  of.     More- 

{a)  5  Ben.  Slid.  Dew,  Ad.  Eep.,  200. 
(h)  6  Moore's  Ind.  App.  Cases,  3-18. 
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oyer,  the  suit  was  barred  by  the  Ben.  Reg.  of  Limi-       is<57. 
tation  Reg.  III.  of  1793,  sec.  14,  the  period  of  lirai-    Moox6he» 
tation  being  calculated  from  tiie  date  when  the  cause     r^uheem 
of  action  arose.  «• 

Their  Lordships'  judgment  in  these  appeals  having  vi^ak  bboum^ 
been  postponed,  was  now  delivered  by  JodonIth 

Boss 

The  Right  Hon.  Sir  Jamks  W.  Colvjle.  v. 

Shumsoox- 
The   Appellant,    in   three  of   the   four  appeals  of  »i88ABBGuif 

which  their  lordships  have  now  to  dispose,  is  Moonskee  .^j^  j^^|  • 
Jimloor  Ruheemy  a  Bengal  Zemindar.  The  Respon-  3867. 
dent,  in  all  four  appeals,  is  his  Wife,  Shumsoonnissa  '-^^^^^"^ 
Begum.  Her  Father,  Moonshee  Hosaain  Alij  died  in 
the  year  1837,  possessed  of  considerable  wealth.  His 
co-heirs,  according  to  Mahomedan  law,  were  his.  three 
Widows,  Ashrufnissa,  Oomdatunnisaaj  and  the  Re- 
spondent's Mother,  Komerunnissa ;  two  Daughters, 
viz.,  the  Respondent  and  a  posthumous  child,  named 
Nujmunnissay  and  his  Nephew,  Booali.  His  estate 
was  divisible  amongst  these  persons,  in  twenty-four 
parts  or  shares,  of  which  the  Respondent  and  her 
Sister  each  took  eight.  The  settlement  of  his  affairs, 
however,  occasioned  a  good  deal  of  litigation,  and  the 
Respondent  did  not  obtain  full  possession  of  her  share 
until  November^  1847. 

She  had  previously,  and  in  the  month  of  April  or 
May  of  that  year,  being  then  a  Widow,  with  five  chil- 
dren by  her  first  Husband,  become  the  Wife  of  the 
Appellant,  Moonshee  Buzloor  Buheem.  By  him  she 
has  had  one  Daughter.  In  July^  1853,  in  consequence 
of  the  death  of  her  Sister,  Nujmunnissa^  which  took 
place  in  August^  1819,  and  of  the  compromise  of  a  suit 
with  that  Lady's  Husband,  she  received  a  large  acces- 
sion  of  fortune.     Her  cohabitation  with  the  Moonshee 
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1867.       continued  until  the  28th  of  December^  1855;  when^ 

MooNSHEE    on  a  complaint  by  her  of  ill-usage  on  his  part,  she  was- 

Se^     allowed  by  the  Magistrate  of  the  Twenty-four  Per- 

^     ^*  qunnaha  to  leave  his  house.     They  have  since  lived 

liissA  bkoux,   separately,  and  the  present  litigation  dates  from  that 

JoDONATR    wme. 

^«  On  the  8th  of  April,   1856,  she  instituted  against 

fiH0M8ooN-  her  Husband  a  suit  for  the  recovery  of  her  property, 
MBA  EouM.  ^jjjgjj^  gjj^  alleged,  he  had  detained  or  made  away 
with.  On  the  same  day  he  commenced  against  her 
and  one  of  her  sons-in-law  a  suit,  of  which  the  object 
was,  to  enforce  his  marital  rights,  by  compelling  her 
to  return  to  his  house  and  control.  These  suits,  in  the 
argument  before  us,  were  called,  respectively,  the 
**  Property  suit"  and  the  "  Restitution  suit'^ — a  no- 
menclature which  it  may  bo  convenient  to  adopt. 

The  property  suit  was  originally  brought  against 
the  Husband  alone.  By  his  answer  it  appeared  that 
certain  portions  of  the  landed  property  claimed  by 
her  had  got  into  the  possession  of  two  persons, 
named  Jodonath  Bose  and  Mirtunjoy  Base.  They 
were  accordingly  brought  before  the  Court  by  supple- 
mental plaint,  on  an  allegation  that  they  were  the 
dependants  of  the  principal  Defendant  the  Moon- 
sheSj  and  held  Benamee  for  him.  The  suit^was  tried 
before  the  Civil  Judge  of  the  Twenty-four  Pcrgwu 
nahs.  His  decree,  which  bore  date  the  26th  of  Jul^y 
1859,  awarded  to  the  Respondent  Company's  paper, 
to  the  amount  of  Rs.  2,34,S00,  and  cash  to  the  amount 
of  Rs.  20,511,  dismissing  the  suit  as  to  the  other 
moveable  property  claimed  by  her.  It  also  decreed 
the  restitution  to  her  of  the  immoveable  property  held 
by  Jodonath  Bosee^  with  mesne  profits,  to  be  paid  by 
the  MooHshee,  but  dismissed  the  suit  as  against  Mir- 
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iiinjoy  Base  without  costs.  All  the  Defendauts  ap- 
pealed against  this  decree,  the  appeal  of  Mirtunjot/ 
Base  being  for  his  costs.  The  High  Court  of  Cat- 
vutta^  by  its  decree,  dated  the  l^Wioi  November^  1862, 
confirmed,  with  some  slight  variations,  the  decree 
as  to  the  Company's  paper,  directing  the  Moonshee 
to  restore  the  papers,  to  the  amount  of  Rs.  82,000, 
which  remained  in  his  hands ;  and  to  replace  the 
others  by  the  purchase  of  Company^s  papers,  to  an 
amount  equal  to  that  of  the  missing  papers,  but 
reversed  the  Judge's  decree  as  to  the  Rs.  20,51 1  cash. 
It  confirmed,  however,  the  decree  as  to  the  property 
held  by  the  Appellant,  Jodonath  Bose^  making  him 
also  responsible  for  the  mesne  profits.  x\nd  it  further 
decreed  the  conveyance  to  the  Respondent,  by  Mir  tun* 
joy  Bose^  of  the  immoveable  property  held  by  him. 
Against  this  decree  the  Appellants,  Moonshee  Buzloor 
Ruhean  ancl  Jodonath  Bosej  have  severally  appealed 
to  Her  Majesty.  No  appeal  has  been  preferred  by 
Mirtunjoy  Bose. 

The  restitution  suit  was  tried  by  the  Principal  Sad- 
der Ameen  of  the  Twenty-four  Pergunnahs^  who,  by 
his  decree,  dated  the  28th  of  December^  i860,  dismissed 
it  with  costs.  On  appeal,  the  High  Court  of  Calcutta 
confirmed  that  decision  by  its  decree  of  the  25th  of 
July^  1863.  The  Moonshee  has  appealed  against  both 
these  decrees. 

His  remaining  appeal  is'  against  a  decree  of  the 
High  Court,  made  on  the  13th  of  February^  1863,  ia 
another  suit  instituted  against  him  by  his  Wife.  The 
object  of  that  suit  was  to  recover  from  him  a  Com- 
pany's paper  for  Rs.  10,000,  for  which,  as  she  alleged, 
she  had  inadvertently  omitted  to  sue  -in  the  property 
suit.  Objections,  which  will  be  hereafter  considered, 
were  taken  to  the  maintenance  of  this  fresh  suit,  and 
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1867.       Yrere  allowed  by  the  Zillak  Judge.     But  the  fiigk 
MooNBHEB    Court  reversed  bis  decision,  and  remanded  the  cause 
luH^     for  trial  on  the  merits. 

V.  Haviniz  thus,  stated  the  general  history  and  scope^ 

vissA  bboum,  of   this  unfortunate   and   complex   litigation,     their 

J0D0NA.TH    Lordships  will  proceed  to  deal  first  with  the  appeals 

Boss       i^  ^|j3  property  suit.     The  Bespondeot  having  pre* 

Shumsoon-   ferred  no  appeal  against  the  decree  of  the  High  Court, 

her  claims,  in  respect  of  the  moveable  property,  must 

be  taken  to  be  now  reduced  to  one  for  the  Government 

securities,  to  the  amount  of  Rs.  2,34,800,  which  the 

Moonshee    has   been   ordered   to   restore   or  replace. 

And  their  Lordships  will  begin  by  considering,  whether 

the  decrees  under  appeal  can  be  supported  against 

him  in  that  respect. 

That  all  these  securities  came  to  her  hands  whilst 
she  was  an  inmate  of  his  Zenanah ;  that  they  all 
passed  from  her  to  him ;  that  some  of  them  remain  in 
his  possession  ;  and  that  others  have  been  traced  to  hia 
Creditors, — is  incontestable*  That  she  came  to  his 
house  a  wealthy  woman,  and  left  it  almost  destitute, 
admits  of  no  doubt.  And  it  can  scarcely  be  denied 
that  transactions  of  this  nature  and  magnitude  be- 
tween Husband  and  Wife,  with  such  a  result,  require 
a  full  and  clear  explanation  on  the  part  of  the  former, 
supported  by  such  evidence  as  shall  satisfy  a  Coiirt  of 
Justice  that  they  were  conducted  fairly  and  properly, 
and  with  a  due  regard  to  the  rights  and  interests  of 
the  Wife.  Her  case  is,  that  the  securities  were  en- 
trusted to  him  for  a  particular  purpose,  viz.,  that  of 
receiving  the  interest  on  them  for  her,  and  that  though 
they  may  have  been  *  indorsed,  she  never  meant  to 
transfer  the  property  in  them.  His  case  it,  that  he 
purchased  them  from  her  on  several  occaBionSt^  and 
that  on  their  indorsement  and  delivery  he  paid  her 
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tlie  full  value  for  them.     The   principal  of  the  Judg-        18^7. 
tnents  of  the  Courts  below  Beems  to  be,  that  although    MooKsas^ 
the  Wife  may  have  failed   to  establish  affirmatively     ^^^^ 
the  precise  case  alleged  bv  her,  her  Husband,  having         v. 
ttdmitted  the  receipt  of  the  securities  from  her,  was  kissa  B^uifi 
bound  to  show  something  more  than  mere  indorsement    jooonath 
and  delivery  ;  that  the  relation  of  the  parties  being       ^^^ 
Vfhat  it  was,  it  lay  upon  him  to  prove  that  the  trans-    SHTjMaodN- 
actions  which  he  set  up   were  bond  fide  sales   and  ^"*^    **"*' 
purchases,  and  that   he  actually  gave  full   value  for 
\vhat  he  received  from    her.     Tlioir    Lordships  are 
dearly  of  opinion,  that  this  is  a  sound  principle,  and 
in  accordance  with  the  long-established  practice  of  the 
Courts     in     India.     The    Attorney-General,   indeed, 
argued  that  a  distinction  is  to  be  drawn  in  this  respect 
between  a  Mahoraedan  and  a  Hindoo  woman ;   nay, 
that  in  all  that  concerns  her  power  ovet  her  property, 
the  fonner  is  by  law  more  independent  than  an  Eng- 
lish woman  of  her  Husbands     It  is  no  doubt  true  that 
a  Mussulman  woman,  when  married,  retains  dominion 
over  her  own  property,  and  is  free  from  the  control  of 
her  Husband  in  its  disposition  ;  but  the  Hindoo  law 
is   equally  indulgent  in  that  respect  to  the  Hindoo 
Wife.     It  may  also  be  granted  that  in  other  respects 
the  Mahomedan  law    is  more    favourable   than   the 
Hindoo  law  to  women  and  theif  rights,  and  does  not 
insist  so  strongly  on  their  necessary  dependence  upon, 
and  subjection  to,  the  stronger  sex.     But  it  would  bc^ 
unsafe  to  draw  from  the  letter  of  a  Law,  which,  with 
the  religion  on  which  it  is  chiefly  founded,  is  spread 
over  a  large  portion  of  the  Globe,  any  inference  ad 
to  the  capacity  for  business  of  a  woman  of  a  particulat 
tace  or  country.     In  India  the  Mussulman  woman  of 
tank,  like  the  Hindoo,  is  shut  up  in  the  Zenanah^  and 
has  no  communication,  except  from  behind  the  Fuf" 
VOL*  XI.  V  2 
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J^^      dah^  or  screen,   with  any  male  persons,   save  a  few' 

M00N8HK1   privileged  ralatives  or  dependants  ;  the  culture  of  the 

Rdheem    one  is  not,  generally  speaking,  higher  than  that  of  thtf 

Sotmsook-  ^^^*>  ^^^  ^^^J  "^^y  ^  taken  to  be  eqxrally  liable  to 

S188A  BBouM,  the  pressure  and  inftuenxje  whfch  a  HuBband  inay  he 

J6D0NATH    persumed  to  be  likety  to  exercise  over  a  Wife  lifing 

^f"      in  such  a  state  of  seclusion.    Their  Ldrdships  mast^ 

jn^^BMui  *^^'^^»  ^^^  that  this  Lady  is  intitled  to  the  protect 

tion  which,  according  to  the  authorities,  the  law  gives 

to  a  Purdak-nuskeen^  and  that  tbe  burden  of  proving 

the  reality  and  bond  fides  ot  the  pilrcfaases  pleaded  by 

ber  Husband  was  properly  thrown  on  biin.     They 

\^ill  proceed  to  consider    whether  the  Courts  below 

were  right  in  holding  that  he  has  failed  to  prove  his 

<5ase* 

The  transactions  afe  five  in  number,  three  of  them 
being  in  the  year  1848.  On  the  20th  of  Maif^  in  that 
year,  she  is  said  to  have  sold  to  her  Husband  the  twa 
papers  for  Rs.  9,500  and  Rs.  7,000,  which  she  re- 
ceived on  a  cattipromtse  of  a  suit  with  her  step-mother^ 
Ashrufhissa.  On  the  !27th  of  the  the  sanie  month  she 
h  said  to  have  sold  to  him  all  the  papers  specified  at 
the  foot  of  his  answer,  which  make  up  the  sum  of 
Rs.  1,03,800,  except  a  paper  for  Rs.  11,300,  which 
is  said  to  have  been  sold  on  the  I2(h  of  the  following 
ttionth.  These  exhaust  all  the  papere  claimed,  which 
formed  part  of  her  original  share  of  her  Father's  es- 
tate. The  papers  for  Rs.  1,14,500,  which  she  received 
in  1853  from  the  estate  of  her  &ister,  are  said  to  have 
been  sold  on  two  occasions  in  1855^  viz.  papers  for 
Bs.  32^500,  on  the  2nd  of  March^  and  papers  for 
Rs.  82,000,  on  the  2nd  of  July  in  that  year. 

These  several  transactions  are  sworn  to  by  various 
leitnesses,  of  whom  most,  if  not  all,  are  or  have  been 
dependants  of  the  Appellant.    There  may  be  slight 
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discrepancies  in  their  testimony,  but  its  general  eJffect       ^^^^' 
is,  that  on  each  occasion  money,  being  the  full  value    Moonshbb  '  S' 

of  the  papers  purchased,  passed  in  cash  or  notes  from     ru^bw 
the   Appellant   to   the   Eespondent.     The  Appellant    ^     ^• 
has  himself  deposed  to  the  same  effect,  and  has  pro-  NissABaoun, 
duced  certain  Khatta  Books  in  corroboration  of  his    Jodonath 
testimony,     Theovidence,  if   believed,  is  sufficient  to       ^^" 
establish  his  case.  Shumsoon- 

Both  the  Ootirts  below  have,  however,  disbelieved  "*"^  ^^^ 
these  witnesses,  and  have  cast  discredit  on  the  Books, 
as  being  unlike  those,  which  were  likly  to  be  kept  in 
order  to  record  the  transactions  of  a  person  in  the 
Appellant's  position;  The  Zillak  Judge,  obviously  a 
Gentleman  of  experience  and  ability,  appears  to  have 
tried  the  oause  very  carefully ;  and  their  Lordships 
oannot  but  feel  the  difficulty  of  holding  against  his 
judgment, — confirmed,  as  it  is,  by  that  of  the  High 
Court, — that  either  the  witnesses  or  the  Books,  con- 
sidered by  themselves,  are  trustworthy.  In  what  -; 
•degree,  then,  do  the  other  facts  and  proceedings 
proved  in  the  cause  tend  to  confiiia  or  to  cast  doubt 
upon  their  testimony  ?  : 

The  earliest  in  date  are  the  applications  for  a  Cer-       '  J 

tificate  under  Act,  No.  20  of  1841.     It  appears  that 
a  difficulty  had  arisen  in  the  way  of  drawing  the  in- 
terest on  the  two  Company's  papers  for  Es.  9,500  ': 
and  Rs.  7,000,  which  stood  in  the  name  of   Moonshee                              ,■ 
H ossein  Ali^  the  Eespondent's  Father.     The  Respon-                                *j 
dent  applied  for  a   Certificate,  which  is  in  the  nature                                ^j 
of  letters  of  administration  to  his  estate,  on  the  5th  of  j 
Mayy    1848,     Her  application  was  refused,  but  the 
grounds  of  the  refusal  do  not  appear.     The  transfer                               '\ 
of  these  papers  to  the  Appellant  took  place  on  the  20th     *                           /j 
of  May ;  and  on  the  2nd  of  July  the   Appellant   pre-                                '\ 
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sented  to  the  Sudder  Dewanny  Adawlut  his  petition, 
supported  by  a  pettion  from  the  Respondent,  com- 
plaining of  the  Judge's  order  of  the  5th  May^  and 
praying  that  a  Certificate  might  be  granted  to  him  in 
her   stead.     The   only   bearing   of  these  documents 
upon  the  present  suit  is,  that  in  his  petition  the  Ap- 
pellant describes  himself  as  the  purchaser,   and  the 
Respondent  as  the  seller  of    these  papers,  and  that  the 
Eespondent   in  hor  petition   says,    "  Owing   to   my 
having  sold  to   Duzloor  Ruheemy   by  an  indorsement, 
the  above-mentioned  papers,  etc."     The  importance 
of  this  as  an  admission  is  obviously  very  slight.    WTe 
do   not   know, — and    this   is   an   observation    which 
applies  to  all  the  other  evidence  of  this  kind, — how 
or  by  whom  the  proceeding  in  question  was  explained 
to  her,  or  to  what  extent  she  had  been  informed  of 
the  significance  of  her  acts  in  these  Courts.     And 
taking  the  admission  at  its  highest,  it  would  show 
only  that  for  some  cause  or  another,  possibly  only  in 
order  to  facilitate  the  receipt  of  interest,  the  apparent 
ownership  of  the  notes  had  been  transferred  from  her 
to  her  Husband  as  upon  a  sale  and  purchase, — the  only 
way,   in  truth,  in  which  it  could  be  done,  since  the 
Treasury  in   Calcutta  takes  no'notice  of  trusts.     This 
proceeding  throws  little  (if  any)  light  upon  the  nature 
of  the  actual  transactions  between  the  Appellant  and 
his  Wife. 

The  proceedings  next  in  order  of  date  that  are  re- 
lied upon  are  those  in  the  execution  suit,  which  begau 
in  September  J  1848,  and  was  finally  disposed  of  in 
May  J  1850.  These  relate  more  to  part  of  the  lands 
Xiow  held  in  the  name  of  the  Appellant,  Jodonath  Bost^ 
the  title  to  which  will  be  hereafter  considered,  than  to 
the  Company's  paper.     It   may,  however,  be  #weU  ta 
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atate  their  nature  here.  Oomdatunnissa  having,  i 
the  course  of  the  protracted  litigation  of  this  famil; 
obtained  a  decree  against  the  Respondent  for  the  sma 
sum  of  Es.  671  :  13  :  1,  took  out  execution  against  h( 
share  in  one  parcel  of  the  lands  inherited  from  h< 
Father.  The  Appellant,  the  Moonshe^  intervened  i 
stating  that  the  lands  seized,  as  well  as  the  oth< 
Objector,  lands  belonging  to  the  Respondent,  and  thei 
Company's  papers,  had  been,  before  the  executio 
sold  and  transferred  to  him  ;  and  that  the  Responden 
the  judgment  debtor,  had  no  interest  therein.  H 
objection  was  overruled  by  the  Judge  on  the  12th 
January^  1849.  He  brought  a  regular  suit  to  ir 
peach  that  decision,  to  set  aside  the  execution,  ai 
recover  the  proppity  sold  under  it.  That  suit  w 
dismissed  on  the  21st  of  Mn;j^  1850,  on  the  groui 
that  the  alleged  transfer  of  the  Ptespondent's  pr 
perties  to  the  Appellant  was  collusive,  and  in  frai 
of  her  judgment  Creditor.  The  chief  bearing  whii 
these  proceedings  have  upon  the  title  to  the  Companj 
papers  is  that,  in  the  answer  filed  by  the  Eesponde 
in  the  regular  suit,  she  stated  that,  after  her  marriai 
with  the  Appellant,  fearing  lest  her  properties  shou 
be  wasted  by  her  Agents,  she  disposed  of  the  same 
l.er  Husband,  and  deposited  the  value  thereof  for  i 
benefit  of  her  children.  Now,  as  that  answer  w 
filed  long  before  any  disagreement  had  arisen  betwe< 
the  Appellant  and  Respondent,  it  can  hardly 
doubted  that,  if  not  actually  prepared  under  his  dire 
tion,  it  was  at  least  filed  with  his  concurrence.  Ai 
it  is  to  be  observed  that  this  statement  is  by  no  mea 
consistent  with  the  case  now  made  by  him  of  sal 
out  and  out  to  him,  in  order  to  raise  money  to  me 
the  Respondent's  debts  and  other  necessary  expens< 
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It  suggests  a  different  motive  for  the  sales,  and  treats 
the  proceeds  as  remaining  in  the  hands  of  somebody 
or  another  for  the  benefit  of  her  family.  The  sales, 
too,  having  been  found  to  be  collusive  and  unreal 
transactions,  are  quite  consistent  with  the  supposition 
that  the  Lady  was  persuaded  into  making  them  upon 
the  suggestion  that  she  would  thereby  defeat  her 
Creditor,  and  that  they  were  morely  colourable,  and 
made  for  that  purpose.  These  proceedings  tend 
more  to  discredit  than  to  support  the  case  now  made 
by  the  Appellant  of  absolute  sales  of  these  securities 
to  him,  and  of  the  actual  payment  by  him  out  of  his 
own  funds,  to  the  Respondent  of  the  purchase  mocey 
at  the  dates  of  the  several  purchases. 

That  case  suggests  the  questions  so  much  insisted 
upon  in  the  Courts  below,  viz.  first,  why  should  the 
Appellant  wish  to  ptirchase  these  large  amounts  of 
(Company's  paper,  and  how  was  he  able  to  pay  for 
them?  and  secondly,  why  should  the  Kespondent 
wish  to  sell  her  Company's  paper,  and  how  has  sho 
disposed  of  the  proceeds  of  it  ?  What  answer  does 
the  evidence  give  to  these  questions  ? 

The  Appellant  is  no  doubt  shown  to  be  a  Zemia- 
dar  possessed  of  considerable  estates.  But  the  evi- 
dence tends  to  show  that,  at  the  time  of  his  marriage, 
and  at  the  date  of  the  earlier,  at  least,  of  these  trans- 
actions, he  was,  like  many  landed  proprietors,  an 
embarrassed  man.  He  and  his  Brother  owed  large 
sums  to  one  Bamchand  Mookerjea^  and  to  Ashotosh 
Day  and  Promothonauth  Bay.  These  were  secured 
by  Bond  and  by  judgments  confessed,  probably  on 
warrant  of  attorney,  in  the  Supreme  Court,  of  which 
one  bore  date  the  27th  of  Marchy  1845,  and  was  for 
C.  lis.   1,48,000,   and  the  other,   dated  the  30th  of 
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June,  1846,  was  for  C.  Bs.   1,00,000.     The  precise       ^^^ 
amounts  due  on  these  judgment  debts  are  not  shown,    Moonshkej 
but  it  is  pifetty  cleaf  that  neither  judgment,  iat  the     Sekm 
time   of   the   earlier  transfers   of   the   Respondent's    ^     ^^ 
papers,  was  satisfied,     it  is  admitted  by  the  Appel-  n»sa  brodm, 
lant  that  most  of  the  Company's  paper^  which  ^  he    Jodonath 
says,  he  purchased  on  the  27th  of  Matf  and  12th  of       ^^« 
Juney  1848,  were,  on  the  6th  of  Jnlif,  transferred  by    Shumsoon- 
him  to  Ashotosh  Day^  in  payment  of  one  of  these 
debts.     He  and  his  brother  were  also,  at  this  time, 
bound,  under  an  Order  of  the  Supreme  Court  of  the 
12th  of -4/?rt7,  1848,  to  pay  into  Court  the  sum  of 
Rs.  62,000.     It  is  not  credible  that  a  person  under 
these    liabilities  should  be  purchasing  Government 
fiiscurities,    bearing    a  rate  of  interest  considerably 
lower  than  that  at  which  his  debts  were  running  on, 
-^securities  which,  if  the  necessity  for  selling  them 
existed,  might  have  been  sold  through  a  Broker  in 
the  market. 

Again,  the  Appellant's  case  is,  that  the  Respondent, 
when  she  married  him,  was  herself  in  debt ;  that  she 
afterwards  required  large  sums  for  the  marriages 
of  her  children  and  other  family  ceremonies ;  that 
she  sold  her  Government  securities  in  order  to  meet 
these  necessities,  and  applied  the  proceeds  in  meeting 
them.  He  is  driven  to  this  allegation,  because,  as  it 
is  clear  that  she  carried  nothing  with  her  out  of  his 
house,  it  would  be  still  more  difficult  to  support  a 
theory  that  the  money  remained  with  her  in  some 
other  form  of  investment.  It  is  to  be  observed,  how- 
ever, that  some  of  his  own  witnesses  assign  a  different 
motive  for  the  sale.  Some  of  them  say  that  she  sold 
in  order  to  get  rid  of  difficulties  caused  by  the  Com- 
panyHB  papers  standing  in  the  name  of  a  Purdah- 
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nusheen.      Others   say,    as   she   says  hefself   in   hef 
answer  in  the  execution  suit,  that  she  was  afraid  of 
Loing  clieated  by  her  Ajyeuts.     That  the  Respondent, 
during  her  seven  or  eight  years  of  cohabitation  with 
the    Appellant,    must    have    incurred    considerable 
expenses  in  respect  of  her  children  by  the  first  mar- 
riage, and  for  other  family  purposes,is  pretty  certain  j 
but  that  she  should  have  expended  upwards  of  two 
lacs  of  rupees,  the  proceeds  of  these  Company's  papers^ 
over  and  above  the  other  property,  which,  at  one  time^ 
she  unquestionably  possessed,  is  not  very  credibly.  It 
is  to  be  remembered  also  that,  on  the  assumption  of  the 
Courts  below,  she  had  the  interest  of  these  Company's 
papers  wherewith  to  meet  her  necessary   expenses. 
It  is  inconceivable  that  if  these  very  large   sums  had 
been  expended  in  the  payment  of   debts,  and  for  the 
other  purposes  alleged,  the  Appellant  should  not  have 
been  able  to  give  better  proof  of  the  fact.     It  may 
suit  his  present  purpose  to  profess  that  he  had  little 
personal   connection    with  the  management    of   her 
affairs ;  but  the  evidence,  and  in  particular  his  peti- 
tions of  the  27th  of  October,    1854,  and  the  4th  of 
Decetnher^  1855,   are   strong   to   show  that    this   was 
Hot  the  case.     He  there  represents  himself  as  active 
in  the  management  of  her  property  and  interests* 

The  first  of  these  documents  is,  in  various  par- 
ticulars, strangely  inconsistent  with  the  case  which 
the  Appellant  now  sets  up.  He  is  there  defending 
himself  from  a  charge,  made  before  the  Magistrate^ 
of  having  confined  his  Wife,  and  having  refused  ta 
give  up  to  her  not  merely  the  Company's  papers 
derived  from  Nujmunnissa,  which,  according  to  hie 
case,  would  then  be  still  in  lier  possession,  but  also 
Company's  papers  to   the   amount  of  its.  80,000  ox 
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SO, 000,  which^  according  to  his  present  case^  he  had        i^^'- 
long  before  1854  purchased  from  her;  yet  he  does    Moonshev 
not  say  a  word  of  this  purchase.  He  covers  the  whole     ^^^^!^^ 
charge  with  the  general  answer,  "  The  entire  property  v. 

of  Shumsoonnissa  Begum  being  her  own  property,  and  missa  b»cm» 
my  entire  property  being  mine,  what  ground  could  there    jo^nath 
exist  between  her  and  me  that  I  should  confine  her  ?"       Bosa 

We  have  hitherto  considered  the  evidence  with  shxtmsoon- 
refereuce  to  the  alleged  sales  of  the  Government  *"**^^**^*** 
securities  generally.  Some  parts  of  it,  however,  sug- 
gest considerations  which  apply  exclusively  to  the 
alleged  transactions  of  1855  and  the  transfer  of  the 
papers  for  Es.  1,11,300.  It  may  be,  that  the  means 
of  the  Appellant  to  make  these  alleged  purchases  had 
then  been  further  diminished  by  the  litigation  in 
which  ho  appears  to  have  been  engaged  with  his  first 
Wife,  and  by  the  decree  which  she  obtained  against 
him.  On  the  other  hand,  he  may  have  been  in  more 
prosperous  circumstances  than  he  was  in  1848.  But 
if  he,  so  late  as  the  months  of  March  B,ndL  July^  1855, 
paid  to  the  Bespondent  the  value  of  these  papers,  it 
is  almost  incredible  that  he  should  not  be  able  to  give 
some  better  explanation  how  she  disbursed  those  large 
sums  between  those  dates  and  the  following  Deeemher^ 
when  she  left  his  house  destitute.  Again,  his  petition 
of  June^  1854,  discloses  a  state  of  things  which  is 
far  more  consistent  with  the  Respondent's  case,  that 
she  made  over  to  him  these  Company's  papers  in 
1853,  as  soon  as  she  received  them,  than  with  his, 
that  they  were  not  transferred  to  him  until  1856.  It 
shows  that  in  June^  1854,  a  petition  had  been  pre- 
sented to  the  Magistrate,  complaining  of  his  ill-treat- 
ment of  his  Wife.  He,  no  doubt,  denied  the  charge, 
and  treated  it  as  emanating,  not  from  his  Wife,  but 
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1867.       from  discharged  servants ;    and  the  Magistrate    theit 
MooKBHEB    considered    that    the    charge    was    unfounded.     But 
BuzLooR     ^ji^n  light  is  thrown  upon  this  transaction  by  what 
V.  subsequently  happened,  by  his  iH-u«age  of  the   Re- 

wsar  bTo^^m,   spondent,  which  is  piwedj  and  by  her  release  from 
the  hou6e  by  the  Magistrate,  on  the  subsequent  peti- 
BosE        tion  of  18&6,  it  is  difficult  to  resist  the  conclusion, 
vSbumsoon-  that  the  quarrel  between  the  Husband  and  Wife  had 
begun  in  1&54  (the  date   to  which  her  plaint  assigns^ 
its  commencement)-,  or,  at  all   events,  thctt  in   Jul^j- 
3  855,  there  must  have  been  a  state  of  feeliiig  between^ 
them  which  would    make  a  voluntary  sale  of  her  pro- 
perty to  him  a  most  improbable  transaction.      If  ho 
did,  so  shortly  before  their  final  separation,  obtain  a 
transfer  of  those  sectirities   to  himself,  the    burden  of 
showing  that  ho  did  so  righteously  is  assuredly  made 
heavier. 

Again,  the  evidence  of  iltusage  which  has  been? 
given  in  this  suit  secrn^  to  have  a  further  bearing 
upon  the  issue  between  the  parties  which  is  now 
under  consideration.  We  Inive  not  now  to  consider^ 
whether  wliat  he  did  was  within,  or  in  exiness  of,  tber 
marital  powers  of  a  Mussulman  Husband.  It  is 
sufficient  to  say  that  very  hai'sh  treatment,  and  ar 
restraint  from  which  the  Magistrate  saw  fit  to  release 
her,  are  proved,  and  that  sire  left  the  house  in  circumr- 
stances  to  which  no  native  woman  of  her  rank,  wha 
was  not  suffering  under  a  sense  of  intolerable  wrong; 
would  have  exposed  herself.  Now,  what  was  the 
cause  of  this  grave  quarrel  ?  Her  account  of  it  is 
more  probablo  than  his,  if  indeed  he  has  given  any. 
It  seems  more  likely  that  he  should  have  attempted 
Iky  harsh  measures  to  frighten  her  out  of  a  just 
demand,  than  that  ho  sbouid  have  mety  in  that  way^ 
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«ne   which   was  without   foundation.     Her  conduct,        ^^^'^^ 
too,  if  the  quarrel  had  begun  in  1854,  has  ever  since    Moonshee 
been  consistent;  his,  as  has  been  shown  above,  has     }^^^^ 
been  inconsistent.  v. 

It  WO  aid.  doubtless,  have  been  more  satisfactory  if  nibba  bkoitmv 
the  Respondent  had  thought  fit  to  support  her  claim    jod<^th 
by  her  own  testimony.     Her  abstaining  from  so  doing       ®^«* 
oertainly  affords  an  objection  to  her  case  deserving    Shumsoon- 
of  serious  consideration ;  and  their  Lordships  do  not  ^^^^^    ^^^' 
think  that  it  is  altogether  removed  by  the  suggestion 
of  the  strong  repugnance  felt  by  native  females  in  the 
Respondent's  position  to  taking  such  a  step.     But  the 
objection,  though  it  may  weaken,  does  not  destroy 
the  case  made  by  the  Respondent ;  and  their  Lord- 
ships are  of  opinion,  that,  whatever  weight  may  be 
due  to  it,  it  is  quite  insufficient  to  affect  the  conclu- 
sions in   her  favour  to  be  drawn  from  the  facts  and 
circumstances  of  the  case,  which  have  been  already 
adverted  ta 

The  admission  of  the  Tutor,  a  witness  produced 
on  the  part  of  the  Respondent,  to  the  effect  that  on 
the  transfer  to  which  he  speaks  he  saw  money  pass, 
is  also  a  circumstance  in  the  Appellant's  favour. 
But,  if  the  witness  has  spoken  the  truth  about  the 
money,  it  is  to  be  remembered  that  the  transaction  to 
which  he  speaks  was  that  of  the  27th  of  Mai/j  1848, 
when  it  may  have  been  desired  to  make  a  colourable 
tsale  for  the  purpose  of  defeating  the  execution  in  the 
manner  shortly  afterwards  attempted. 

Their  Lordships,  then,  after  carefully  weighing 
the  evidence  and  considering  the  able  arguments 
addressed  to  them,  have  come  to  the  conclusion,  that 
the  burden  of  proving  bona  fide  purchases  of  these 
Company's  papers  was  properly  thrown  on  the  Appel- 
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lant ;  that  he  has  failed  to  do  so,  and  that  no  grouDd 
has  been  shown  for  disturbing  the  concurrent  judg- 
ments of  both  the  Courts  below  on  this  part  of  the 
ease. 

The  next  question  for  consideration  is  that  raised 
by  the  appeal  of  Jodonatk  liose^  as  well  as  by  that 
of  the  Moanshee^  viz.  whether  that  portion  of  the 
decree  under  appeal,  which  directs  the  reconveyance 
to  the  Bespondent  of  the  immoveable  property  held 
by  Jodonatk^  and  the  payment  to  her  of  the  mesne 
profits  by  both  the  Appellants,  can  be  supported. 

The  property  in  question  consists  of  certain  shares 
in  two  gardens,  of  which  the  entirely  formed  part  of 
the  estate  of  Moonshee  Hossein  Alt.  They  are 
known  as  the  Dum-Dum  garden  and  the  Narain 
Mundul  f^ardens,  and,  like  the  rest  of  the  estate, 
were  divided  amongst  the  coheirs  in  twenty-fourth 
shares.  Of  the  first,  the  decree  gives  to  the  Respon- 
dent sixteen  shares,  or  two  thirds  of  the  whole,  com- 
prising both  her  original  share  and  the  share  which 
she  inherited  from  her  Sister.  Of  the  other,  it 
gives  her  only  the  eight  shares  inherited  from  her 
Sister,  her  original  share  having  passed,  under  an 
execution  sale,  into  the  hands  of  a  stranger  to  the 
suit. 

The  history  of  the  Dum-Dum  garden,  after  the 
death  of  Moonshee  Hossein  Ally  and  its  division 
amongst  his  heirs,  is  this  : — As  early  as  1843,  Boalli 
sold  his  five  shares,  and  Ashrufnissa  Begum  sold  her 
one  share  to  one  Dilrus  Begum  for  Rs.  3,000.  These 
six  shares  were  conveyed  by  one  Bill  of  sale,  dated  the 
29th  Bysach,  1250.  On  the  22nd  of  May,  1848, 
the  Respondent  executed  a  Bill  of  sale,  by  which  she 
purported  to  convey  her  original  eight  shares  of   thi» 
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garden  to  her  husband,  in  consideration  of  C.  Rs.  2,000.        18«7. 

On  the  15t,h  of  August^  1848,  he,  by  an  Indenture  in  MooNsHKg 
the  English  form,eonveyed  these  eight  shares  to  Dilrm     |u'hkbm 

Bequm.   in  consideration  of  C.  R   4,000.     On   the  ^     v- 

c\r!\  \      r-    1  nc«-r^.,  r^  -i  t^-iipi  ShUMSOON- 

20th  of  July^  1853,  Ddrus  Begum^  by  a  Bill  of  sale,  nissa  heguji, 
conveyed  both  the  sixth  shares  which  she  had  acquired    Jodonath 
from  Boalli  and  Ashruffnissa  Begum^  and  the  eight        ^^^* 
shares  which  she  had  acquired  from  the  Appellant,  the  Shumboon* 
Moonskeej  to  one  Jeegree  Khanum^  for  Rs.  6,000 ;  and    ^*       ^^^ 
on  the  27th  of  September^  1853,  Jeegree  Khanum  con- 
veyed  all   these  fourteen  shares   to  the  Appellant, 
Jodonath  Bose^  for  Ks.  4,00D.     On  the  9th  oi  January^ 
1854,  the  Respondent  executed  a  Bill  of  sale,  pur- 
porting to  convey  the  one- third  part  of  this  garden, 
which  she  had  inherited  from  her  Sister,  to  Jodonath 
Boscj  for  Rs.  2,000.     The  Appellant,  Jodonath  Bose^ 
therefore  holds  twenty-two  shares  of  this  garden, — 
eight  under  a  direct  conveyance  from  the  Respondent ; 
eight  under  a  title,  founded  on  her  conveyance  to  her 
Husband,but  strengthened  by  the  mesne  conveyances ; 
and  six  under  a  title,   dating  from  1813,  and  unim- 
peached,  at  least  in  this  suit. 

In  Mag  J  1848,  the  Respondent  conveyed  her 
original  eight  shares  of  the  Narain  Mundid  gardens 
to  her  Husband ;  this  property  was  the  subject  of  the 
seizure  which  gave  rise  to  the  execution  suit ;  and 
the  sale  having  been  declared  fraudulent  as  against 
the  judgment  Creditor,  these  shares  were  purchased 
by  the  judgment  Creditor,  and  cannot  now  be  fol- 
lowed. 

On  the  1 2th  of  May^  1855,  the  Respondent  exe- 
cuted a  Bill  of  sale,  purporting  to  convey  to  the 
Appellant,  Jodonath  Bose^  in  consideration  of 
Rs.  1 ,500,  the  eight  shares  of  this  garden,  which  she 
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had  inherited  from  her  Sister.  That  transaction  is 
impeached.  He  had  previously  acquired  part  of  the 
share  of  Boalli  in  this  garden,  having  inherited  it 
from  his  Brother,  Koylas^  who,  in  1860,  purchased  it 
at  an  execution  sale.  His  title  to  this  portion  is  not 
impeached. 

The  substantial  issue  on  this  part  of  the  case  is 
one  between  the  Respondent  and  Jodonath  Bose.  It 
is  obvious,  therefore,  that  the  principle  upon  which, 
on  the  trial  of  the  issue  already  considered,  the 
burden  of  proof  was  shifted  from  the  Plaintiff  to  the 
Defendant,  is  not  necessarily  applicable  to  the  trial 
of  this  issue.  The  Respondent  comes  into  Court 
seeking  to  be  relieved  from  the  effect  of  her  owa 
conveyances,  the  execution  of  which  she  does  not 
dispute,  against  one  who,  if  not  an  absolute  stranger, 
stands  in  no  fiduciary  relation  to  her  ;  and  it  lies 
upon  her  to  establish  her  right  to  that  relief.  Has 
she  done  so  ? 

She  has  proved  that  Jodonath  Bose  is  the  servant 
of  Her  Husband.  She  has  produced  three  witnesses, 
Gholam  Arub^  Gholam  Ruhman^  and  Sheik  Tdkeej  to 
prove  that  her  Husband  is  the  person  who  is  really  ia 
the  possession,  or  in  the  receipt  of  the  rents  and  profits 
of  the  property.  But  nothing  can  be  less  satisfactory 
than  the  testimony  of  these  witnesses,  of  whom  the 
first  is  her  Manager ;  the  second,  a  Tailor,  and  the 
third,  a  menial  servant ;  none  of  them  having  any 
connection  with  the  lands. 

The  evidence  of  possession  given  on  the  other 
side,  by  Ryots  and  others,  may  not  be  altogether 
trustworthy ;  but,  such  as  it  is,  it  outweighs  the 
louse  statements  of  these  three  witnesses.  Some  of 
the  inferences  to  be  drawn  from  the  conveyances  from 
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W  to  her  Husband  are  also  favourable  to  the  Respon"  v!5^ 

dent's  case ;  but  these  apply  only  to  that  portion  of  Moonshrb 

the  property   claimed,  which  consists  of  her  original  j^^^^eh 

share  in  the  Dum-Dum  garden.  v. 

Tf  *v%o-rr   Vwrv   /krk.rk/«A/)<w^    fl-»Af     'iVtA   /»4\n TTOrTranncro     Ti*mn    not*     _.    Ik 
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1867.       executed  in  the  office  of  a  respectable  English  Attorney, 
MooNsHEB    acting  apparently   for  the  purchaser.     That  circum* 
BrrzLooR     glance  aftorded  the  means  of  investigating  that  transac- 
V.  tion.     But  no  attempt  has  been  made  to  do  so.  Again, 

Kfaa^  bI^om,  that  Dilrus  Begum  was  a  real  personage,  not  neces* 
JoDoNATH  sarily  connected  with  the  Appellant,  the  Moofisheey  is 
^sB  placed  almost  beyond  a  doubt  by  the  undisputed  fact 
Shumsoon*  that  in  1843,  several  years  before  the  second  marriage 
of  the  Respondent,  the  six  shares  of  this  garden  had 
been  conveyed  to  her  by  Boalli  and  Ashrufnissa. 
What,  again,  was  the  motive  for  this  "  circuity  of 
fraud?"  li  Dilrus  Begum  held  Ave  years'  Benamee 
from  the  Moonshee^  why  raise  suspicion  by  transfer- 
ring  the  property  from  her  to  his  known  dependant, 
Jodonath  Base?  Sir  Roundell  Palmer  insisted 
strongly  on  the  fluctuations  in  the  amounts  of  the  pur- 
chase-money for  which  the  different  instruments  pur- 
ported to  convey  the  same  property,  as  a  badge  of 
fraud.  The  first  transaction,  which  we  may  admit  to 
have  been  fictitious,  expresses  a  consideration  which, 
on  a  comparison  with  the  price  for  which  the  six  shares 
were  sold  in  1843,  seems  to  be  below  the  real  value  of 
the  property.  Tried  by  that  test,  the  sum  of  3s.  4,000, 
for  which  it  was  conveyed  to  Dilrus  Begum^  would  be 
about  the  true  value.  This  fact,  taken  by  itself,  tends 
to  support  the  reality  of  the  sales  to  Dilrus  Begum. 
Again,  if  she  sold  for  Rs.  6,000,  property  which  had 
cost  her  Rs.  7,000,  the  difference  is  not  greater  than 
might  be  accounted  for  by  the  necessities  of  the 
Vendor,  or  by  a  diminution  in  the  value  of  the  pro- 
perty in  the  period  during  which  it  remained  in  her 
hands.  The  further  reduction  of- the  price  to  Rs.  4,000, 
in  the  sale  to  Jodonath  Bose,  is  certainly  a  more  sus- 
picious circumstance.     It  is  not,  however,  one  which 
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seems  to  go  very  far  to  supi)ly  any  defect  of  proof  ou        ^^67. 
the  part  of  the  Eespondent.     It  is  not  impossible  that    MoorcsHEE 
Jeegree  Khanum  may  have  found  that  she  had  made      RifnEEM 
a  bad  bargain,  or  that  Jodonath  Bos^  may  have  made  *'• 

an  extremely  good  one.     On  the  other  hand,  if  the  nissa  begum. 
transactions  were  fictitious,  and   the  price  cost  the    jodonath 
professed  purchaser  nothing,  it  is  not  easy  to  see  why        ^^®^ 
an  adequate  consideration  was  not  expressed  in  the    Shumsoon- 
conveyanee>     There  seems  to  have  been  no  inquiry  or 
cross-examination  on  this  point  in  the  Courts  below. 

Again,  what  is  the  case  proved  in  respect  of  the 
conveyances  from  tlie  Respondent  herself  to  Jodo- 
nalh  Dose  ?  She  is  proved  to  have  executed  these 
conveyances.  She  has  not  met  this  fact  fairly  in  her 
pleadings.  In  the  original  plaint  there  is  no  mention 
of  Jodonath  Boses  title ;  and  on  the  face  of  the 
supplemental  plaint  it  is  not  very  clear  whether  she 
treats  the  conveyances  as  forgeries,  or  admits  the 
execution  and  impeaches  their  effect.  She  has  cer- 
tainly not  stated  on  what  grounds  she  impeaches  them, 
nor  has  she  come  forward  as  a  witness  to  explain  her 
execution  of  them.  It  lay  upon  her  to  do  so  ;  to  show 
by  her  own  or  other  testimony  under  what  circum- 
stances they  were  procured  from  her,  and  to  rebut  the 
evidence  that  the  consideration  money  passed  to  her. 
Again,  the  puachase  of  these  parcels  of  land  by  Jodo^ 
nath  Bose  is  not  wholly  improbable.  The  purchases 
are  not  beyond  the  means  of  a  person  in  that  rank  of 
life.  He  already  held  portions  of  both  gardens  by 
titles  not  deduced  from  the  Eespondent,  and  unim- 
peached.  The  first  conveyance  from  the  Eespondent 
was  executed  in  January^  1854,  when  the  Moonshee 
was  absent  from  home  and  at  Singapore,  The  Zillah 
Judge    treats    the   circumstances   of   his   absence  as 
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1867.       indicative  of  fraudulent  forethought  and  conlrivonc*** 
MooNSHM    His  presence  probably  would  have  afforded  the  in- 
EtjHEEM     f^rence  of  pressure  and  undue  influence.     The  habit 
V.         may  be  superinduced  by  the  manifold  cases  of  fraud 
NiJsA  Begum,  with  which  they  hare  to  deal  }  but  Judges  in  India 
joDoNATH    ^®  perhaps  somewhat  too  apt  to  see  fraud  everywhere* 
BosB       The  second  conveyance  was  in  Mat/^   1 865.     At  that 
Shumroon-  time  the  quarrel  with  her  Husband  had,  according  ta 
iteSABBGUM,  jj^Q  Eespondent's  case,   begun.     She  is  not  likely  ta 
have  executed  this  instrument  voluntarily  at  his  insti-' 
gation.     She  has  not  shown  that  she  was  forced  to  da 
it.     And,  on  the  other  hand,  it  ia  not  improbable  that 
in  the  circumstances  in  which  she  thus  stood,  she  may 
have  been  glad  to  raise  the  comparatively  inconsider- 
able sum  which  is  stated  to  have  been  the  price  of  the 
property. 

On  the  whole,  then,  their  Lordships  are  of  opinion, 
that  the  Bespondent  has  failed  to  show  a  suffioienb 
title  to  recover  any  of  the  shares  in  these  gardens  fro n> 
the  Appellant,  Jodotiath  Bi)se.  The  habit  of  holding 
land  Benamee  is  inveterate  in  India ;  but  that  does 
not  justify  the  Courts  in  making  every  presumptioQ 
against  apparent  ownership*  This  principle  was 
enforced  by  this  Committee  in  a  recent  case  (a)* 
Their  Lordships  do  not  deny  that  in  this  particular 
case  the  connection  of  Jodonatk  Base  with  ther  other 
Appellant,  the  proved  conduct  of  the  latter  towards 
his  Wife,  and  other  circumatances,  threw  some  cloud 
of  suspicion  over  the  title  to  these  parcels  of  land. 
But  such  suspicions  are  not  proof.  Their  Lordships 
think  that  the  Judges  of  both  Courts  below  have 
given  too  much  weight  to  them ;  that  they  have  not 

{a)  Sreemanchunder  Dey  v,  Qopaulchunder  Chuckerbutty,  antt^ 
f .  2S. 
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Bufficiently  considered  in  what  degree  the  burden  of  ^^ 

proof  lay  upon  the  Eespondent ;  and  that  when  the  Moonshkb 

proofs  which  she  ought    to  have  given  and  might  rouekm 

have  given  were   defective,  they  have  allowed  the  gg^^g^j^,^,, 

deficiency  to  be  supplied  by  presumptions  and  infer-  nissa  begum, 

ences  which   the   facts   do  not   altrgether   warrant.  Jodonatu 

Their  Lordships  cannot,   therefore,   i*ecommend  Her  y^*^ 

lyfck-vAAi'-vr   f^   nn.m-f^T'rTn    4- Vila  T^r\v^i/^n      r^-p     fVirk   Atyntfatia   in    ^-lio  ShUMj*OON- 
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paper  and  the  interest  of  the  same."  She  says  she 
discovered  her  mistake  in  Juli/^  1859,  and  insists  that 
her  cause  of  action  arose  at  that  time.  The  Zillah 
Judge  held  that  the  second  objection  was  fatal  to  the 
suit,  which  he  accordingly  dismissed  on  that  ground. 

The  High  Court  has  reversed  this  decision,  for 
the  following  reesons.: — They  hold  with  him  that 
the  omission  to  include  this  item  in  the  first  suit  was 
an  oversight ;  that  she  knew  of  the  existence  of  this 
paper  before  she  brought  her  first  suit,  and  might 
have  included  it  therein ;  and  that  the  real  question 
to  be  decided  was,  whether  that  omission,  neglect,  or 
oversight  was  sufficient  to  bar  her  present  claims 
imder  the  law  fairly  applied.  This  question  they 
decide  in  the  negative,  on  the  ground  that  it  was 
clear  she  was  not  actuated  by  any  fraudulent  or 
dishonest  motive;  that  the  stamp  paid  on  the  first 
suit  would  have  covered  also  this  paper;  that  she 
cannot  have  omitted  this  claim  in  order  to  bring  the 
case  within  the  cognizance  of  a  particular  Court ; 
and  that  although  it  may  be  desirable  for  the  ends 
of  justice  that  the  various  items  claimed  by  a  Plaintiff 
should  form  the  subject  of  one  single  action,  yet  there 
was  nothing  in  the  law  to  make  it  imperative  upon 
her  to  include  every  item  of  such  a  claim  as  hers  in 
a  single  suit. 

To  these  reasons  their  Lordships  cannot  assent. 
If  the  words  of  a  law  are  clear  and  positive,  they 
cannot  be  controlled  by  any  consideration  of  the 
motives  of  the  party  to  whom  it  is  to  be  applied, 
nor  limited  by  what  the  Judges  who  apply  it  may 
suppose  to  have  been  the  reasons  for  enacting  it. 
The  words  of  this  law  are, — *^  If  a  Plaintiff  relin- 
quish or  omit  to  sue  for  any  portion  of  his  claims.-' 
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It  plainly    includes    accidental  or  involuntary  omis-  ^^^7. 

sions   as  well  as  acts    of    deliberate  relinquishment.  Moovishrk 

In    their    Lordships'    opinion,    the    only    ground  on  ku,1'ekm 

which  (if  at  all)  the  iudgment  of    the    Iligh  Court  ^     ^' 

could    be    supported,    is    that    which     is    somewhat  nihsa  uegum, 

•                                     .  AND 

doubtingly  expressed  by   the  Judges  in  the  following  Jodox.vth 

sentence  :— "  !Xor  do  we  think  that,  under    the  cir-  ^'^^^ 


V. 


cumstances  of  the  case,  the  Plaintiff  may  not  fairly  Shum.^oon- 
plead  that  she  has  a  distinct  and  separate  cjmse  ot 
action  for  the  recovery  of  this  piece  of  paper  made 
over  to  the  Defendant  on  a  particular  date."  Their 
Lordships  think  that  the  correct  test  in  all  cases  of 
this  kind  is,  whether  the  claim  in  the  new  suit  is,  in 
fact,  founded  on  a  cause  of  action  distinct  from  that 
which  was  the  foundation  of  the  former  suit,  and 
they  have  accordingly  considered  wliether  the  present 
suit  can  be  maintained  on  that  ground.     But    the  # 

cause  of  action  in  the  former  suit  of  the  Respondent 
seems  to  them  to  be  the  refusal  by  the  Husband  to 
restore,  or  his  misappropriation  of,  the  Wife's  pro- 
perty, which  she  says  she  intrusted  to  him.  There 
is  nothing  to  distinguish  the  deposit  of  this  particular 
Company's  paper  from  the  deposit  of  those  which 
she  deposited  with  it,  and  has  recovered  in  the  former 
suit.  It  was  a  mere  item  of  her  demand,  and  is 
admitted  on  the  face  of  her  present  plaint  to  have 
been  omitted  from  it,  for  no  other  reason  than  the 
very  insufficient  one  before  mentioned.  If  she  was 
justified  in  instituting  a  separate  subsequent  suit  for- 
this  particular  Company's  paper  for  Rs.  10,000,  she 
would  have  been  equally  justified  in  making  each  one 
of  the  Company's  papers  which  are  comprised  in  the 
"  Property  suit"  successively  the  subject  of  an  inde- 
pendent suit.     Their  Lordships  are  of  opinion,  that 
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1867.  the   ruling  of  the  Zillah  Judge  on  this  point  was 

MooNSHEE  correct,  and  that  the    suit  was   properly  dismissed. 

RuHKEM  "^^^^  being  their  view,  it  is  unnecessary  to  say  any- 

^*  thinff  on  the  question  of  limitation.     They  are  dis- 

Shumsoon-  ox  *f 

V1S9A  beoum,  posed,  however,  to  think  that  the  claim  being  founded 

JoDONATH    ^D  ^^  alleged  breach  of  trust,  was   not,  as  pleaded, 

^^®       subject  to  limitation,    either  under  the  old  law   or 

Shumsoon-   under  Act,  No.  XIV.  of  1859,  which,  the  suit  having 

wissaDicgum.  i^^^^   commenced   in   DeeenAer^    1861,    seems  to   be 

the  law  applicable  to  it.     If  the  Plaintiff  had  failed 

to  prove  a  breach  of  trust,  but  had  established  some 

other  title  to  relief,  the  question  of  limitation  might 

have   arisen.     But  this  could  only  happen  upon   a 

trial  of  the  suit  on  its  merits. 

Their  Lordships  will  now  address  themselves  to 
the  novel  and  difficult  questions  raised  by  the  appeal 
in  the  "  Restitution  suit." 

The  first  is,  that  which  has  been  strenously 
argued  at  the  Bar,  though  it  does  not  appear  to 
have  been  raised  in  the  Courts  below,  or  even  in 
the  Respondent's  case,  viz.,  whether  any  suit  by  a 
Mussulman  Husband  will  lie  in  the  Civil  Courts  of 
Indiay  to  enforce  his  marital*  rights  under  the  Maho- 
raedan  law,  by  compelling  his  Wife,  against  her  will 
(she  being  a  free  agent,  and  not  detained  by  others), 
to  return  to  cohabitation  with  him.  If  the  law 
which  regulates  the  relations  of  the  parties  gives  to 
one  of  them  a  right,  and  that  right  be  denied,  the 
denial  is  a  wrong ;  and  unless  the  contrary  be  shown 
by  authority,  or  by  strong  arguments,  it  must  be  pre- 
sumed that  for  that  wrong  there  must  be  a  remedy 
in  a  Court  of  Justice.  Of  authority  negativing  the 
jurisdiction  there  is  none.  It  has  been  argued  that 
the  proper  remedy,  if  there  bo  one,   is  the  denial  of 
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tnaintenance  to  the  rebellious  Wife,  or,  at  most,  a  suit  I8«7. 

for  damages ;  because  a  suit  to  compel  the  Wife  to  Moonshe 

return  to  her   Husband,    though  obviously  a  more  r^^^J^ 

complete  remedy  than  either  of  them,  is  in  the  nature  v, 

of  a  suit  for  specific  performance  ;  and  being  founded  nissa  bequ 

on  the  contract  of  marriage,  which  the  Mahomedan  jodon^ti 
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1867.  jugal    rights  between    Parsees,    and    a   fortiori^    one 

MooxsiiEE  between  Hindoos  and   Mahomedans,   did  not  lie   on 

KiThkem  ^^^  Ecclesiastical  side  of  the  Presidency  Courts,  Dr. 

''•    ^  Lushingtorij   in  delivering  the   judgment  of  the  Com- 

MSKA*]iEouir,  mittee,   says,   ''The  Civil  Courts  in  India  can  bend 

JoDoNATH  their   administration  of  justice  to   the  laws    of  the 
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5  Ben.  Sud.  Dev.  Ad.  Rep.  p.  200 ;  of  Mussumaut       i867. 
ximeena  v.  Kutloo  Ehan^  decided  in  1841  and  reported    ii^^^^^ 
7  Ben.  Sud.  Dew.  Ad,  Rep.   p.   27  ;   and  the  case     ^^^^ 
of   Kulleemooddeen   v.    Sana    Chand  Bibi,  decided  in  v. 

1848  and  reported  in  the  Reports  of  the  Bengal  nissa  bbgdit, 
Sudder  Court  for  that  year,  at  p.  J95.  In  the  last  jod<mJath 
of  these  cases  the  suit  was  dismissed  on  the  gronnd  ^os* 
that  the  marriage  was  not  proved,  but  the  jurisdic-  shumsoon 
tion  was  not  questioned.  The  second  case  may  be 
distinguishable  from  the  present  on  the  ground  that 
the  Wife  was  of  tender  years,  and  under  the  control 
of  the  co-Defendants  in  the  suit.  But  in  the  first 
case  the  Wife  was  clearly  of  full  age,  and  a  free  agent* 
The  co-Defendant  in  the  suit,  though  charged  with 
harbouring  her,  had  little  more  control  over  her  than 
the  co-Defendant  in  the  present  case  had  over  the 
Respondent.  The  suit,  which  went  through  three 
Courts,  was  resisted  by  the  wife  on  grounds  personal 
to  herself ;  and  it  was  finally  decided  that,  according 
to  the  Mahomedan  law,  by  which  the  question  was 
to  be  decided,  the  Plaintiff  had  a  right  to  the  posses- 
sibn  of  his  Wife,  and  she  was  compelled  to  return  to 
hun.  It  does  not  very  clearly  appear  by  what  process 
the  judgment  in  this  case,  or  in  that  of  Mussumat 
Ameena  v.  Kuttoo  Khan  was  to  be  enforced.  From 
some  passages  it  might  be  inferred  that  in  the  event  of 
disobedience  the  Wife  was  to  be  given  bodily  into  her 
Husband's  hands.  Whether  this  could  be  done  under 
the  new  Act  of  Procedure,  which  now  regulates  the 
Civil  Courts  of  India^  may  well  be  doubted.  Diso- 
bedience to  the  Order  of  a  Court  directing  the  Wife 
to  return  to  cohabitation  would  seem  to  fall  within  the 
200th  section  of  the  Code,  and  to  be  enforceable  only 
by  imprisonment,  or  attachment  of  property,  or  both. 

VOL.  XI.  •  Y  2 
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18^         Upon  authority,  then,  as  well  as   principle,  their 

MooNBHEx   Lordships  have  no  doubt  that  the  Mussulman  Hus- 

KubSmm    ^^^^  °^^y  ii^titute  a  suit  in  the  Civil  Courts  of  India^ 

„    V-         for  a  declaration  of  his  right  to  the  possession  of  his 

BIS8A  beoum,  Wife,  and  for  a  sentence  that  she  return  to  cohabita- 

joiM)NATH   tion  ;  and  that  that  suit  must  be  determined  according 

^o8«      to  the    principles    of    the    Mahomedan    law.      The 

SeuMsooN.  latter  proposition  follows  not  jnerely  from  the  impera- 

HiBSA   EouM.  ^^^  ^ords  of  Ben,  Reg.  IV.  of   1793,  sec.  15,  but 

from  the  nature  of  the  thing.     For  since  the  rights 

and  duties  resulting  from  the  contract  of  marriage  vary 

in     fliffArATif    ftniYimnnitiAa  !  ro.     aatx^pJaIIv     in     TnAin 


Goo^K 
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(Vol,  I.  Book  IV.  oh.  XV.  p.  394);  but  it  seems  implied 
throughout,  that  she,  from  the  time  she  enters  his 
house,  is  under  restraint,  and  can  only  leave  it  legiti- 
mately by  his  permission,  or  upon  a  legal  divorce  or 
separation,  made  with  his  consent.  '  In  fact,  the  prin- 
ciple of  keeping  a  man's  hareem  in  seclusion  and  under 
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1867.       in  Evans  v.  Evans  {a\  "  has  never  beea  driven  o£E 

MooNsuEK    this  ground.'' 

Bu^MM         I^j  however,    it  be    granted    that,    according  to 

^-  Mahomedan  law,  the   Husband  may  sue  to   enforce 

ShuhsooN'- 
KissA  begcm.    his  right  to   the  custody  of  his  Wife's  person  ;  and 

JoDoNATH     tbat)  if  b®^  defence  be  cruelty,  she  must  prove  cruelty 
B08E        Qf  t]i0  tind  jugt  described,  it  by   no  means  follows, 

Shumsoon-  that  she  has  not  other  defences  to  the  suit  which 
KI33A  BiGUM.  ^^^j^  jj^^  y^  admitted  by  our  Ecclesiastical  Courts 
in  a  suit  for  the  restitution  of  conjugal  rights.  The 
marriage  tie  amongst  Mahomedans  is  not  so  indis- 
soluble as  it  is  amongst  Christians.  The  Mahome- 
dan Wife,  as  has  been  shown  above,  has  rights  which 
the  Christian — or  at  least  the  English — Wife  has  not 
against  her  Husband,  An  Indian  Court  might  well 
admit  defences  founded  on  the  violation  of  those  rights, 
and  either  refuse  its  assistance  to  the  Husband  alto- 
gether, or  grant  it  only  upon  terms  of  his  securing 
the  Wife  in  the  enjoyment  of  her  personal  safety,  and 
her  other  legal  rights ;  or  it  might,  on  a  sufficient  case, 
exercise  that  jurisdiction  which  is  attributed  to  the 
Kazee  by  the  Futwa  (if  the  law,  indeed,  warrants  such 
a  jurisdiction),  of  selecting  a  proper  place  of  residence 
for  the  Wife,  other  than  her  Husband's  house. 

Enough  has  been  said  to  show  that,  in  their  Lord- 
ships' opinion,  the  determination  of  any  suit  of  this 
kind  requires  careful  consideration  of  the  Mahome- 
dan law,  as  well  as  strict  proof  of  the  facts  to  which 
it  is  to  be  applied.  Has  the  present  case  been  so 
tried  and  determined  in  the  Courts  below  ?  Their 
Lordships  are  constrained  to  say,  that  this  has  not 
been  the  case.  In  the  first  place,  they  think  that  the 
ratio  decidendi  adopted  by  the  Judges  of  both  Courts 

(li)  1  Hagg.  Con.  Hep,,  37,  et  sep. 
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1867.       ever,  the  law  is  clearly  repugnant  to  natural  justice, 
MooNsHBB    and  we  are  not  bound  to  follow  it.     The  Mahomedan 
EuHEKM     ^^  S^^^^S  ^^  T^Q^i^i  to  a  woman,  be  the  conduct  of  the 
V.  Husband  ever  so  bad :  it  is  a  case  to  be  disposed  of 

NissA  begtjm.  by  equity  and  good  conscience.     And  on  these  pnn- 
joDoNATH    ciples  we  have  no  hesitation  in  saying,  that  the  grounds 
BosB       npon  which  the  Defendant  has  separated  from  her 
Shumsoon-   Husband  justify  her  in  that  step." 
HissA  beoum,      rj^^^  passages  just  quoted,  if  understood   in  their 
literal  sense,  imply  that  cases  of  this  kind  are  to   be 
decided  without  reference  to  the  Mahomedan  law,  but 
according  to  what  is  termed,  ^^  equity  and  good  con- 
science," i.e.,  according  to  that  which  the  Judge  may 
think  the  principles  of  natural  justice  require  to   be 
done  in  the  particular  case. 

Their  Lordships  most  emphatically  dissent  from 
that  conclusion.  It  is,  in  their  opinion,  opposed  to 
the  whole  policy  of  the  law  in  British  India,  and 
particularly  to  the  enactment  already  referred  to  (Reg. 
lY.  of  1793,  sec.  15),  which  directs,  that  in  suits 
regarding  marriage  and  caste,  and  all  religious  usages 
and  institutions,  the  Mahomedan  laws  with  respect 
to  Mahomedans,  and  the  Hindoo  laws  with  regard  to 
Hindoos,  are  to  be  considered  as  the  general  rules  by 
which  Judges  are  to  form  their  decisions ;  and  they 
can  conceive  nothing  more  likely  to  give  just  alarm 
to  the  Mahomedan  community  than  to  learn  by 
a  judicial  decision,  that  their  law,  the  application  of 
which  has  been  thus  secured  to  them,  is  to  be  over- 
ridden upon  a  question  which  so  materially  concerns 
their  domestic  relations.  The  Judges  were  not 
dealing  with  a  case  in  which  the  Mahomedan  law 
was  in  plain  conflict  with  the  general  Municipal  law, 
or  with  the  requirements  of  a  more  advanced  and 
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civilized  society, — as,  for  instance,  if  a  Mussulman       1867. 
had  insisted  on  the  right  to  slay  his  Wife  taken  in    Moonsheb 
adultery.     In  the  reports  of  our  Ecclesiastical  Courts     ruh'eem 
there  is  no  lack  of  cases  in  which  a  humane  man,  v. 

judging  according  to  his  own  senses  of  what  is  just  nissa  begum, 
and  fair,  without  reference  to  positive  law,  would  let    Jodonath 
the  Wife  go  free ;  and  yet,  the  proof  falling  short  of       ^°^^ 
legal  cruelty,  the  Jndge  has  felt  constrained  to  order    Shuksoon- 
her  to  return  to  her  Husband.  ^^^  beoum. 

In  what  they  have  just  said  their  Lordships  must 
be  taken  to  object  only  to  the  general  supersession 
of  the  Mahomedan  law  as  the  ratio  decidendi  in 
cases  of  this  description,  which  seems  to  them  to  be 
implied  in  the  judgments  under  review. 

They  do  not  mean  to  lay  down  that  it  was  suffi- 
cient for  the  decision  of  the  case  to  show  that,accord- 
ing  to  the  Mahomedan  law,  the  Husband  has  a 
right  to  the  custody  of  his  Wife,  or  that  there  was  no 
answer  to  his  suit  unless  it  could  be  shown  that  the 
Wife  had  been  separated  from  him  either  by  Taldk  or 
Kolahy  either  of  which  would  dissolve  the  vinculum. 
This  assumption,  which  seems  to  have  been  made  by 
the  Judges  of  the  High  Court,  is,  their  Lordships 
think,  erroneous.  It  seems  to  them  clear,  that  if 
cruelty  in  a  degree  rendering  it  unsafe  for  the  Wife 
to  return  to  her  Husband's  dominion  were  established, 
,the  Court  might  refuse  to  send  her  back.  It  may 
be,  too,  that  gross  failure  by  the  Husband  of  the 
performance  of  the  obligations  which  the  marriage 
contract  imposes  on  him  for  the  benefit  of  the  Wife, 
might,  if  properly  proved,  afEord  good  grounds  for 
refusing  to  him  the  assistance  of  the  Court.  And, 
as  their  Lordships  have  already  intimated,  there  may 
be  cases  in  which  the  Court  would  qualify  its  inter- 


Digitized  by 


Google 


%/A,DJBiO       •X'1 


I.  MM~a        Mr  tM,M  *    »         \J\I  \ 


1867.       ference   by   imposing  terms  on  the  Husband.     But 

MooNSHBB    all   these  are  questions  to   be  carefully  considered, 

EuHEBM     ^^^  considered  with   some  reference  to  Mahomedan 

y.  law 

KtssA  Begum,       Before,  however,  any  of  these  principles  can  be 
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Their  Lordships  have  now  only  to  recapitulate  the 
several  reeommendations  which  they  will  humbly 
make  to  Iler  Majesty  on  these  appeals.     These  are — 

First ;  that  the  appeal  of  the  Appellant,  Moomhee 
Buzloor  Ruheem,  in  the  ^  Property  suit/'  be  disroissedy 
except  so  far  as  it  relates  to  his  liability  to  pay  the 
mesne  profits  of  the  shares  in  the  Dum  Dutn  and 
Narain  Mundul  gardens  jointly  with  the  Appellant^ 
Jodonath  Base;  that  the  appeal  of  the  last-named 
Appellant  in  the  same  suit  be  allowed  ;  and  that  the 
decree  of  the  High  Court  be  amended,   by  omitting 
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1867.       case  to  India  for  further  inquiries.     The  Court  having, 

Oavalt      on  the  remit,  heard  the  case,  decided  that  there   was 

>Obbawapah  ^  subsisting  charge  on  the  Zemindari/  in  favour  of 

Y^   ^'         the  Appellant ;  an  appeal  was  again  preferred  by  the 

TOR  OF  Ma-  Respondent  to  Her  Majesty  in  Council  against  that 

decision,  when  it  was  decided  by  the  Judicial  Cono- 

mittee,  that  the  mortgage  charge  on  the  Zemindary  in 

favour   of   the  Appellant    had    not  been  sufficiently 

established,  and  that  further    evidence  ought  to  be 

adduced  on  that  point. 

The  circumstances  under  which  the  Appellant 
claimed  the  Zemindary  in  question,  and  under  which 
the  two  former  appeals  arose,  are  stated  in  detail  in 
the  reports  of  those  appeals  (a). 

The  suit  having  been  thus  remitted  to  the  High 
Court  of  Judicature  at  Madras^  that  Court  on  the  2nd 
of  May  16C3,  in  order  to  carry  into  effect  the  Order 
of  Her  Majesty  in  Council,  directed  the  following 
issues  to  be  tried  by  the  Civil  Judge  of  the  ZUlah 
Court  of  Guntoor, 

First,  that  the  Civil  Judge,  having  regard  to  the 
declarations    contained    in    the    Order    in    Council, 
dated  the  6th  of  January^  1862,  was  to  inquire  and 
decide,  whether  the  right  of  the  Crown  was  absolutely 
defeated  by  the  Rasenamah   in    the  pleadings  men- 
tioned. Secondly,  to  inquire  and  decide  what  advances, 
if    any,  were    made    by  Cavaly    Veneata  Lutchmiahj 
the    Father    of    the    Appellant,    to    the    Widow    of 
Varegondah     Ramanappah^    in     the    plaint    respec- 
tively mentioned,  and  whether  all,  or  any,  and  which 
of  such  advances,  were  made  for  purposes  for  which, 
according  to  the  Hindoo  law,   Vareyoudah  Lutchmede- 
vummah  M'ould   have  been    entitled    to    alienate  the 
{(i)  8  Aloore*&  Ind,  App.  Cases,  pp.  500  and  629. 
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879  house  were  said  to  have  been  borrowed  by  the 
Widow,  as  per  accounts,  extending  from  the  29th 
vI^Xl^^J^j,^  oi  Februan/,  1810.  This  Bond  stipulated  that  the 
Thk  Collkc-  M^ortgagee  should  receive  the  profits,  and  thereout 
TOR  OF  Ma-  pay  the  revenue  assessment  and  outgoings,  and  apply 
the  balance  in  discharge  of  the  debt.  The  Bond  also 
stated  as  follows,  "  we  have  received  the  former 
Bonds,  &c.,  relative  to  our  Tulaq^  which  you  have 
returned  to  us."  No.  XV.  A  receipt,  dated  the  loth 
of  January^  1811  (eighteen  days  after  the  date  of  the 
Bond),  given  by  the  Collector  for  Rs.  620.  6a.  3p., 
paid  through  Kavali  Seethiah  for  the  revenue  assess- 
ment up  to  November^  1810.  No.  XVI.  A  Document, 
dated  the  28th  of  May^  1813,  purporting  to  have 
been  executed  by  Kavali  Seethiah  to  the  Appellant's 
Father,  acknowledging  the  payment  by  the  latter 
of  the  balance  of  debt  due  to  Kavali  Seethiah  under 
the  Bond  of  the  28th  December,  1810.  No.  XVII. 
A  notice  from  the  Collector,  dated  the  11th  of  March, 
1811,  stating  that  there  was  an  arrear  in  the  dis- 
charge of  revenue  asssessment  up  to  that  date, 
amounting  to  1,400.  11.  30  star  payodas,  being  the 
amount  of  revenue  assessment  for  a  whole  year. 
No.  XVIII.  An  Arsi,  dated  the  18th  of  Jiay,  1822, 
and  alleged  to  have  been  written  by  the  Widow 
to  the  Coliector,  in  which  she  stated,  that  up  to 
that  date,  the  debts  on  the  Zemindary  amounted  to 
Rs.  20,000,  and  that  she  had  borrowed  large  sums  of 
money,  and  part  of  arrears  of  revenue  due  to  Govern- 
ment. No.  XXV.  A  Letter,  dated  the  30th  of 
October,  1828,  from  the  Collector  to  the  Widow, 
stating  that  as  she  had  paid  Rs.  1,033.  3a.  3p.,  the 
balance  of  the  instalment  due  by  her  to  the  Govern- 
ment,  he   had  ordered  throe  of  her   villages  to  be 
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1867.  revenue.  That  in  1841,  th^ Widow  being  unable  to 
Cavaly  '  pay  the  debt  against  the  estate,  which  had  accumu- 
NARiLUNipAH  J^^^d  ^^  *be  amount  of  Us.  67,444,  up  to  the  date  of 
THECoLrKc-  *^®  Razenamah^  alienated  the  estate,  which  was 
TOK  OF  Ma.  ah'eady  security  for  the  debt,  and,  under  the  circum- 
stances of  that  period,  did  not  appear  to  be  worth 
more  than  the  amount  then  due.  For  these  and  other 
reasons,  the  Judge  was  of  opinion,  that  the  alienation 
by  the  Widow  was  for  legal  purposes  sanctioned  by 
Hindoo  law,  and  that  the  right  of  the  Crown,  as  next 
heir  to  her  Husband,  was,  therefore,  absolutely  defeated 
by  the  Bazenamah  in  the  pleadings  mentioned*  With 
regard  to  the  second  issue,  the  Civil  Judge  decided, 
that  up  to  the  date  of  the  Basenamah  filed  in  1841, 
the  amount  due  to  the  Appellant  had,  with  interest, 
accumulated  to  Rs.  67,444.  l2a. ;  he  had  no  data  to 
go  upon  to  enable  him  to  fix  any  other  amount  than 
the  above  as  the  aggregate  of  sums  really  advanced 
by  the  Defendant's  Father,  with  interest  accruing 
thereon,  or  for  declaring  that  they  were  advanced  for 
other  than  legal  purposes,  as  alluded  to  by  him  when 
considering  the  first  issue.  With  regard  to  the  third 
issue,  the  Judge  was  of  opinion,  that  Varegondah 
Bamanappah  died  possessed  of  no  property  available 
for  any  purpose,  except  the  estate  in  dispute,  which,  at 
his  death,  was  not  unincumbered. 

From  this  decision  the  Respondent  appealed  to 
the  High  Court  at  Madras;  and  on  the  22Dd  of 
Januar}/,  1866,  the  appeal  coming  on  to  be  heard 
before  Messrs.  Frere  and  Innes^  two  of  the  Judges 
of  that  Court,  they  recorded  their  judgment,  finding, 
amongst  other  things,  that  the  Widow,  Varekondah 
Lutchmedevammahy  was  left  at  the  death  of  the  Ze- 
mindar^ her  Husband,  in  a  very  embarrassed  position, 
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Uud  that  the  mortgage  then  made  by  her,  was  executed 
bond  fide  in  discharge  of  the  debts  which  it  recited, 
left  by  the  Zemindar  at  the  date  of  his  death,  and  narrainJpah 
since  necessarily  incurred  by  the  Widow ;  that  there  r^^^  ^^ 
was  good  ground  for  believing  that  in  1822",  the  Wi-  tor  of  Ma- 
dow,  Varegondah  Lutchmedevammah^  was  still  indebted 
in  the  sum  of  Es.  20,000  to  the  Appellant's  Father, 
and  that,  in  the  absence  of  accounts  and  of  other  evi- 
dence, they  could  not  feel  satisfied  that  any  part  of 
the  debt  subsisting  in  1822  was  still  subsisting  in 
1888,  and  being  unable  to  feel  satisfied  from  the  evi- 
dence that  the  mortgage  deed  of  1838,  which  gave 
rise  to  the  decree  in  the  suit  No.  18  of  1838,  and 
the  Razenamak  by  the  Widow,  dated  the  5th  of 
April^  1841,  confessing  the  debt,  and  undertaking 
to  pay  it  by  instalments,  was  executed  for  a  debt 
for  which  the  Widow  might  lawfully  have  created 
a  charge  upon  the  estate  without  the  consent  of 
the  next  heirs  of  her  Husband,  if  such  there  had 
been,  or  of  any  other  then  subsisting  debt,  they 
reversed  the  finding  of  the  Civil  Judge  in  regard 
to  the  points  which  the  Order  of  Her  Majesty 
in  Council  required  them  to  determine,  and  they 
declared,  that  the  right  of  the  Crown  to  take  by 
escheat  was  not  defeated  by  the  Razenamak^  that 
from  the  death  of  the  Zemindar^  in  1810,  up  to  the 
year  181 3,  advances  were  made  to  the  Widow  by 
Defendant's  Father  for  purposes  for  which,  according 
to  the  Hindoo  law,  the  Widow  would  have  been 
entitled  to  alienate  the  estate  as  against  the  next 
heirs  of  her  Husband,  if  such  there  had  been,  and 
that  on  the  1 8th  May^  1822,  the  balance  due  by 
the  Widow  upon  these  advances,  with  interest, 
was  about   Es.   20,000,   that   in   the   year   1828  a 
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1867.^  further   advance  was  made  for  similar   purposes  of 

Cavaly  Rs.  1,033.  3a.  3p.,  and  that  at  the  times  at  which  the 

Nama^apah  advances  before   mentioned  were  respectively  made, 

_     ^'     ^  the  Widow  had   not  other  estates  of  her  Husband 

The  Collec-  , 

TOR  OF  Ma-  sufficient  to  answer  the  purpose  for  which  the 
auLiPAiAM.  ^^y^jj^veg  y^Qie  taken  and  to  which  they  were  applied, 
that  the  Defendant  had  not  shown  what,  at  the  date  of 
the  advances  last .  mentioned,  was  the  debt  upon  the 
former  advances,  or  whether  any  such  former  debt 
still  subsisted,  that  no  advances  were  made  from  this 
date  to  the  date  of  the  mortgage  deed  (Exhibit, 
No.  XXI.)  in  1838 ;  that  the  Defendant  was  bound 
to  show,  and  had  not  shown,  that  the  Widow  was  in 
debt  to  the  Defendant's  Father  at  the  date  of  the 
execution  of  the  mortgage  deed,  for  advances  mad© 
for  the  purposes  aforesaid,  and  that  the  Plaintiff  on 
the  part  of  Government,  was,  therefore,  entitled  to 
take  the  estate  by  escheat,  unencumbered  with  charges 
created  in  favour  of  the  Defendant's  Father  and  the 
Defendant,  and  that  the  parties  should  each  bear 
their  own  costs. 

The  appeal  was  from  this  decree. 

Sir   R.    Palmer,    Q.  C,    and    Mr.    Ayrton^   for 
the  Appellant. 

The  decision  of  the  High  Court,  so  far  as  it 
differred  from  the  decree  of  the  Zilldh  Judge,  was  con- 
trary to  evidence.    It  was  established,  that  the  Widow, 
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Mussumat   Bahooee    Munraj    Koonweree    (a).      Both        i^^^. 
the  High  Court  and  the  Zillah  Court  having  decided,      Cavaly 
that    the    debt    so    due    to   the  Appellant's  Father,  ^^^i^^j,^ 
was   lawfully    contracted,    that   the    Zemindary  was  »,     ^* 
held  by  him  in  mortgage  to  secure  the  same  in  the    tor  of  Ma 
year  1822,  there  was,   therefore,  no  ground  for  pre- 
suming that  the  debt  was  not  due  with  interest  at  the 
Widow's  death,  or  that   the    debt    was  not  further 
secured  by  the  mortgage  of  1838.     The   decree  was 
clearly    wrong .  in    throwing   the    onus  prohandi  on 
the  Appellant.     It  was  not  for  the  Mortgagee's  repre- 
sentative to  show,  that  the  debt  secured  by  the  mort- 
gage had  not  been  paid  off.      It  has  been  proved,  that 
at  a  certain  date  there  was  a  debt  due  and  a  mortgage 
on  the  Zemindary  executed  to  secure  it ;  and  further, 
that  the  Mortgagor,  at  a  latter  period  in  1838,acknow- 
ledged  that  such  debt,  with  interest,  still  subsisted. 
Such  evidence  was  sufficient  to  establish  the  claim. 
Neither  can  it  be  maintained  that  the  Appellant  was 
bound  to  prove  every  item  of  the  account. 

Mr.  Forsythj  Q.  C,  and  Mr.   PontifcZj  for  the 
Collector  of  MasuUpatam. 

The  Widow  had  no  power  to  dispose  of  or  mort- 
gage the  Zemindary^  except  in  order  to  raise  money 
for  certain  necessary  purposes,  defined  by  the 
Hindoo  law  ;  and  no  such  exigency  has  been  proved 
to  exist  in  the  several  instruments  of  charge, 
including  the  mortgage  of  1838,  purporting  to 
secure  advances,  made  in  respect  of  which  the 
Widow  had  no  authority  to  charge  the  Zemindary. 
The    case    of    Hunoomanpersaud  Pandey  v.    Mussu- 

(a)  6  Moore'fl  Ind.  App.  Casoa.  393  j  and  see  Cases  there 
collected;  ih.,  p.  407. 
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1867.        ^j2at  Dahooee  Munraj  Koonweree  (a),  relied  on  by  the 
Cavaly     Appellant,  is  distinguishable  from  the  present.   Theie 
NARRAi^j?Ai\vn  tt^  question  was  as  to  the  power  of  a  Manager  to 
TheOoilkc-  ^^^^g®  ^^^  estate  of  a  Minor,  and,  as  it  was  for  the 
TOR  OF  Ma-  benefit  of  the  estate,  the  power  of  charging  was  upheld. 
It  lies  on  those  who  claim  under  an  alienation  of  real 
estate  from  a  Hindoo  Widow  to  show,  that  the  traDs- 
actions  were  within  her  limited   powers,  and  for  that 
purpose  to  prove  by  accounts  and  vouchers  the  neces- 
sity for  and  the  due  application  of  advances  made 
to  her,  and  no  such  proof  in  this  case   has  been  fur- 
nished.    The  instrument  set  up  by  the  Appellant,  and 
especially  the  alleged  mortgage   deed  of  the  20th  of 
April^   1838,    was  simply   a    colourable   contrivance 
for  transferring  the   estate  in  spite  of  the  Widow's 
disability. 

20th  Dec,        The  appeal  stood  over  for  consideration, 

1867.  -^^ 

Judgment  was  now  pronounced  by 

The  Eight  Hon.  Sir  James  W.  Colvjle. 

This  is  the  third  appeal  to  Her  Majesty  in 
Council  in  this  unfortunate  case.  On  the  first  it 
was  determined  that  the  Crown,  which  is  represented 
by  the  Eespondent,  was  entitled  to  the  Zemindary  in 
question  by  escheat,  subject  to  whatever  interest  the 
Appellant  might  have  acquired  therein  by  virtue  of 
the  transactions  between  his  late  Father  and  Veregondah 
Lutchmedevammah^  the  Widow  of  the  last  Zemindar. 
The  Order  in  Council  made  on  the  second  appeal,  which 
bore  date  the  6th  of  January^  1862,  amongst  other 
things,  declared,  that  the  Crown,  taking  by  escheat, 
had  the  same  rierht  to  imneach  the  alienation  of  the 
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.  1SG7.  the  sums  due  for  such  advances  amounted  in  Aprils 

r^^.Y  1838,   to  Es.   48,614.   13a.   6p.,  the  balance  of  the 

xO.^'^TtV  account  then  adjusted  and  settled  ;  and  thirdly,  that 

^'  the  Zemindar  the  late  Husband  of  the  Widow,  died 

TlTE  C'oI.T-EC- 

TOR  OF  Ma-  possessed  of  no  property  available  for  any  purpose, 
sLLiiATAM.    g^^^  ^^^  except  the  estate  in  dispute,  which  at  his 
death  was  not  unincumbered. 

The  decree  of  the  High  Court,  made  on  appeal 
from  this  judgment,   declared  that  the  right  of  the 
Crown  to  take  by  escheat  was  not  defeated  by  the 
Razenamah ;   that  from  the  death  of  the  Zemindar 
in    1810   up  to  1813  advances  were   made   to   the 
Widow  by  the  Appellant's  Father  for  purposes  for 
which,  according  to  the  Hindoo  law,  the  Widow  would 
have  been  entitled  to  charge  or  alienate  the  estate  as 
against  the  next  heirs  of  the  Husband,  and  that  on 
the  18th  of    May^    1822,  the    balance   due   to   the 
Widow  on  these  advances,  with  interest,  was  about 
Es.  20,000 ;  that  in  the  year  1828  a  further  advance 
of  Es.  1,033.  3a.  3p.  was  made  for  similar  purposes; 
and  that  when  the  before-mentioned  advances  were 
respectively  made,  the  Widow  had  not  other  estates 
of  her  Husband  sufficient  to  answer  the  purposes  for 
which  they  were    taken,    and    to  which  they  were 
applied ;  but  that  the  Defendant  had  not  shown  what, 
at  the  date  of  the  advances  last  mentioned,   was  the 
debt  on  the  former  advances,  or  whether  such  former 
debt,  or  any  part  of  it,  still  subsisted ;  that  no  ad- 
yances  were  made  from  that  date  to  the  date  of  the 
mortgage  deed  in  1838  ;  and  it  lay  upon  the  Appel- 
lant to  show,  and  that  he  had  failed  to  show,  that  the 
Widow  was  in  debt  to  his  Father  at  the  date  of  the 
execution  of  the  mortgage  deed  for  advances  made 
for  the  purposes  aforesaid ;  and  that  accordingly  the 
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'  Eespondent,   on  the   part   of   the  Qovornraent,   was        i^^*- 
entitled  to  take  the  estate  by  escheat,   unincumbered     Cavaly 
wil^h  charges  created  in  favour  of  the  Appellant  or  ^^^rk^unapah 

his  Father.     ^  Teie  c^llec-- 

Against  this  decree  the  present  appeal  has  been    tor  of  Ma- 
broiiffht :    and   their   LordshiDS   have    now    onlv    to 
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18<57.       that  in  1810,  whdn  the  Widow  came  into  possessioil^ 

Oavaly      her  late  Husband  was  indebted  to  the  Appellant's 

nakrain^h  UnclOj     Kavali     Seetkiahj     in     a     sum     exceeding 

The  Collec-  ^'  20,000,  and  that  she  had  to  borrow  from  him  a 

ToB  OF  Ma-   further  sum  amounting  to  about  Es.   3,200,  in  order 

to  defray  the  expenses  of  her  Husband's  obsequiesj 

and  perhaps  also  for  other  purposes.      That  the  debt 

so   due   to   Kavali  Seethiah  was   transferred  to  the 

Eespondent's  Father  on  the  15th  of  Aprils   1811,  is 

proved  by  Exhibit,  No.  XVI. 

It  is  unnecessary  to  consider, whether  the  debt  thus 
assigned  included  any  further  sums  paid  for  Peishcush^ 
as  the  Appellant  would  infer  from  Exhibits,  No.  XV. 
and  No.  XVII.,  because  the  Courts  below  have,  as 
their  Lordships  think,  correctly  held,  that  effect  must 
be  given  to  the  Widow's  admission^  contained  in  her 
Letter  (No.  XVIII.)  of  the  18th  of  May,  J  822  ;  that 
at  that  date  the  debts  on  her  own  showing  did  not 
exceed  the  sum  therein  mentioned,  a  sum  which  this 
Letter  states  to  be  about  Rs.  20,000,  but  which  accord- 
ing to  the  printed  record  is  Rs.  22,000.  The  ante* 
cedent  proof,  in  the  absence  of  any  evidence  to  the 
contrary,  is,  their  Lordships  think,  sufficient  to  esta- 
blish that  the  whole  of  that  sum  represented  debts 
which  the  Widow  was  entitled  to  charge  upon  the 
Zemindary  as  against  the  heirs  of  her  Husband. 
The  High  Court  has  held,  that  the  only  othelr 
advance  established  to  their  satisfaction  is  that  of 
Es.  1,033.  3a.  3p.  paid  for  Pmhcush  in  1828.  And 
their  Lordships  will  accept  that  finding  as  correct, 
though  there  is  undoubtedly  some  evidence  of  other 
advances  of  the  like  nature. 

This  being  so,  the  determination  of  this  appeal 
must  turn  on  the  question,  whether  the  High  Court 
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Was  right  iu  holding,  that  it  lay  on  the  Appellant  to        ^^ct. 
show,  by  positive  proof,   what  part  (if  any)  of  these      Cavily     j 
debts  remained  unpaid  in  183S,   at  the  date  of  the  narrainIpah' 
mortgage,  and  that,  in  the  absence   of  such  proof)  it  ^    ^^-  ^^^_  , 
was   to  be  inferred  that  no   part  of  these  debts  sub-  tor  op  Ma^- 
sisting  in  1822  or  iu  1828  was  subsisting  in  1838. 

The  Appellant  had,  no  doubt,  to  sustain  an  extras 
ordinary  burthen  of  proof,  lie  had  to  establish  not 
only  that  he  had  a  charge  on  the  estate  by  the  act 
of  the  Widow,  but  that  the  debt  charged  was  of  a 
particular  character.  He  has  shown  that  such  a 
debt  once  existed.  It  does  not,  however,  follow 
that  because  the  liespondent  hud  the  right  to 
demand  this  peculiar  proof,  the  ordinary  rule,  which 
requires  the  party  who  alleges  payment  to  prove 
payment,  is  to  be  inverted  in  his  favour,  or  that 
the  debt  is  to  be  presumed  to  be  satisfied  unless 
the  contrary  is  shown  by  the  Creditor.  If,  indeed, 
the  facts  had  shown  a  strong  probability  of  the  satis- 
faction of  the  debt  by  the  proper  application  of  the 
surplus  revenues  of  the  estate  by  the  Widow,  the 
High  Court  might  have  been  justified  in  pressing 
against  the  Appellant  the  non-production  of  accounts^ 
or  of  other  satisfactory  proof  that  the  debt  had  not 
been  so  satisfied.  They  might  legitimately  have  held^ 
that  the  facts  establishing  that  probability  afforded 
f^rima  facie  evidence  of  payment.  But  to  their  Lord- 
ships, it  appears,  that  the  facts  proved  are  such  as 
fairly  lead  to  the  opposite  conclusion. 

The  Widow  is  shown  to  have  succeeded  to   the 

Zemindary^   encumbered  with  debts  which  she  had  no 

m^ans   of   discharging,    except  the   income,    that   is 

admitted  to  have  been  in  ordinary  years  little  more 

than  sufficient  to  pay  the  Government  revenue,  and 

VOL.   XI.  B   3 
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1867.       provide  for  the  expenses  of   her  establishment  anti 

cTvIly     family.     A  landholder,  whether  male  or  female,  whea 

n2rrau^/Ah  ^^  s^^^  circumstances,   rarely,  very  rarely  in  India^ 

^^  ^'  succeeds  in  getting  out  of  debt.     Again^,  in  the  pre- 

poR  OF  Ma-   sent  case,  the  Zillah  Judge  has  shown  that  more  than 

one  of  the  years,  in  the  course  of  which  the  process 

of  payment  is  assumed  to  have  taken  place,  were  years 

of  distress  and  famine^  when  the  collections  from  the 

estate   must   have  fallen   short   of    the   Government 

revenue.     And   there  is  also  evidence  of  occasional 

litigation,    in  which  the  Widow  had  to   defend  her 

title   against  adverse  Claimants.     She  seems  to  have 

been  throughout  her  tenure  of  the  estate  a   needy 

and  embarrassed  woman.     Nor  can  their  Lordships 

find  reasonable  grounds  for  assuming   that,  between 

the  years  1822  and  1838,  she  was  in  a.  condition  to 

make  payments  in   excess  of  those  which,  from  the 

account  said  to  have  been   settled  in    1838,  it  must 

be   inferred   that  she  had  then  made  on  account  of 

interest* 

The  transaction  of  1838,  is  on  the  face  of  it  a  settle^ 
ment  of  accounts  between  the  Widow  and  her  Creditor; 
a  balance  struck  ;  and  a  mortgage  taken  to  secure 
that  balance.  It  is  treated  by  the  Respondent  as  a 
mere  contrivance  to  give  the  estate  to  the  Appellant's 
family  in  accordance  with  the  desire  which  the  Widow's 
correspondence  with  Government  shows  she  had  ex- 
pressed in  1SS2.  There  might  be  good  grounds  for 
so  treating  it,  if  the  other  evidence  in  the  cause  was 
in  favour  of  the  conclusion  that  she  had  then  dis- 
charged the  whole  of  the  debts  of  Rs.  22,000,  and 
Es.  1,033*  But  their  Lordships  have  already  stated, 
that  they  cannot  draw  that  conclusion  from  the  evi- 
dence. 


u 


Digitized  by 


Google 


Digitized  by 


Google 


uASGo  in   itiE  rKivy   coujncii* 


^^^li^     named,  which,  on   the    Widow's  death,  would  have 
Cavaly      been  valid  against  the  next  heirs  of  the  Husband,  if 
narrainapah  such  there  had  been. 

ThbCollico-  Further  than  this  their  Lordships  are  not  prepared 
TOR  OF  Ma-  to  go.  They  do  not  agree  with  the  finding  of  the 
Zillah  Judge,  that  the  title  of  the  crown  was  abso- 
lutely defeated  by  the  Razenamak  of  the  5th  of 
ApriljlMl.  They  do  not  think  that  the  Crown  is 
bound  by  that  document,  or  by  the  judgment  of  the 
20th  of  Marchy  1839,  on  which  it  was  founded. 

The  result  is,  that  their  Lordships  must  humbly 
recommend  Her  Majesty  to  reverse  the  decree  of  the 
High  Court,  and  to  declare,  that  on  the  20th  of  Aprils 
1838,  there  was  due  from  the  Widow  to  the  Father 
of  the  Appellant  in  respect  of  advances  for  which  she 
would  have  been  entitled  to*  alienate  the  estate,  as 
against  the  next  heirs  of  her  Husband,  if  such  there 
had  been,  the  sum  of  Rs.  48,611.  13a.  6p. ;  that 
that  sum  was  duly  charged  upon  the  estate  by  the 
mortgage  of  the  20th  of  April^  1838,  and  that 
accordingly  the  Appellant  is  now  entitled  to  hold  the 
Zemindary  against  the  Crown  as  a  security  for  so 
much  of  the  said  sum  and  of  the  interest  thereon  as 
now  remains  unpaid.  This  declaratiwi  is  fatal  to  the 
Respondent's  claim  to  immediate  possession  of  the 
Zemindary  ;  but  it  will  leave  an  equity  of  redemption 
in  the  Crown.  In  strictness  the  present  suit  should 
stand  dismissed,  leaving  the  Crown  to  assert  that 
equity,  if  it  shall  be  so  minded,  in  a  suit  properly 
framed  for  that  purpose.  *  It  has,  however,  been 
suggested  at  the  Bar  that  provision  for  redemption 
might  be  made  in  this  suit.  If  the  parties  can  agree 
as  to  the  terms  of  redemption,  their  Lordships  would 
not  be  unwilling  to  have  them  embodied  in  the  Order 
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ACCOUNT. 
See  ''  Bond." 

Amending  petition  of 

APPEAL. 

See  *' Appeal,"  1,  2. 

ALIENATION. 

1 .  .  A  childlessHindoo Widow  has  no 
power  to  alienate  moveable  and 
immoveable  estate  of  her  Husband . 
[Miissufnat  Thakoor  Deyhee  v.  Rai 
Baluk  Rani] 139 

2.  By  the  Benares  school  of  Hindoo 
Law,  no  part  of  the  Husband's 
estate  forms  part  of  his  Widow's 
Stridhun,  and  she  has  no  power  to 
alienate  the  estate  she  succeeds  to 
onherHusband's  death  to  the  pre- 
judice of  his  heirs,  which  on  her 
death  devolves  on  them.  [  Bhug- 
toandeen  Doohey  v.  Myna  Baee]  487 

3.  If  advances  are  necessary  to  save 
the  estate,  a  Hindoo  Widow  can 
charge  herHusband's  estate,  with- 
out his  heirs'  consent .  [  ^avaly  Ven- 
cata  N'arrainappah  v.  Tne  Collector 
of  MamUipatani]     -     -     -     -  619 


APPEAL. 

1 .  A  petition  foi*  special  leave  to 
appeal  contained  a  general  state- 
ment of  the  proceedings  in  India^ 
and  an  averment,  that  they  were 
irregular  and  contrary  to  law. 
Such  petition  ordered  to  be  dis- 
missed,or  to  stand  over  for  amend- 
ment, as  being  too  general  and 
vague.  [Goree  Moonee  Dossee  y. 
Juyyut  Indro  Iffarrmn  Chow  dry]  1 

2.  special  leave  to  appeal  was  granted 
ex  parte.  The  Appellant  made 
only  two  of  the  parties  to  the  suit 
Eespondents.  On  application  by 
another  party  to  the  suit,  whose 
interest  was  affected  by  the  appeal, 
the  original  Petition  for  leave  to 
appeal  was  ordered  to  be  amended , 
and  the  party  applying  made  a 
Bespondent.  \JN'awah  Umjad  Ally 
Khan  v.  Mmeumat  Mohtmdee  Be^ 
gum] 517 

3.  When  the  appeal  involves  only 
question  of  fact.  Bule  of  the 
Privy  Council  in  such  a  case .[  Wise 
V.  Sunduloonissa  Chowdranee]  177 

See  '*  Evidence,"  3,  4,  5. 
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AKREAES  OF  REVENUE. 

See    *'  Mortgage.'* 

ATTACHMENT. 

^ee  "  HiNDOG  Law,"  3. 

ATTORNEY,  POWER  OF. 

By  a  Hidoo  feme  covert  must  be 
strictly  proved,  [^^eeiul.  Fershad 
V.  Mussumat  Doulhin  Badam 
Konwur^ 268 

See  •'*  Evidence,"  6. 

AUCTION    PURCHASER. 

See  **  Hindoo  Law,'*  3. 

BENAMEE. 

1.     A.  purchased  a  Talook  at  a  sale, 
in  execution  of  a  decree  obtained 
by   a    judgment -creilitor.       The 
Assignee  of  an  another  judgment- 
creditor,  who  had  obtained  a  de- 
cree in  a  separate  suit  against  the 
estate,  brought  a  suit  against  the 
purchaser  to  set  aside  the  sale,  on 
the  ground  that  the  purchase  was 
not  bona  Jidi 
sion  with  t 
Held,  on  a  i 
that  there  ^ 
dence  to  wa 
High  Courl 
a  Benamee  ti 
purchaser  \ 
forthejudf 
decree   of 
versed. 

Held  further, 
was  on  the 
the  affirm 
money  for 
Talook  was 


ment-dobtors,  or  a  tliird  part}'  for 
them,  and  not  by  the  purcihaser. 
Evidence  showing  circumstances 
which  may  create  suspicion  is  not 
enough  to  justify  the  Court  making 
a  decree  resting  on  suspicion  only. 
\^Sreemanchunder  Bey  v.  Gopaul- 
chufider  Chuckerhutty  -  -  -  28 
2.  Although  the  habit  of  holding 
land  Benatnee  is  prevalent  in  India, . 
such  fact  does  not  justify  theCourt 
in  making  every  presumption  of 
such  holding  against  apparent 
ownership.  ^^Mbomhee  Bwdaor 
Ruheem  v.     Shumsoonitm   Begwn] 

551 

BENARES 
School  of   Hindoo   Law. 
See  '•  Hindoo  Law,"  2,  5,  6* 

BOND. 

1 .  In  a  suit  to  recover  the  amount  of 
principal  and  interest  due  upon 
two  several  Bonds,  one  of  which 
alone  was  forthcoming,  the  other 
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Zemifidaryj  to  operate  as  reB  judi- 
cata,  and  came  within  the  pro* 
Tisions  of  Act,  No.  Vm.  of  1859, 
sec.  2,  as  a  suit  heard  and  de- 
termined by  a  Oourt  of  competent 
jurisdiction.    [^SrimtU  Sq/ah  Moot- 
too      Vijaya     RaganaAha     Bodka 
Gooroo     Sawmy     Poriya     Odaya 
Tavmr  y.  Katama  Naivhiar,  7t$m%n- 
dor  of  Shivagunga]    ...    60 
1.  The  provisions  of  the  Code  of 
(5Til  Procedure  (Act,  No.  Vm.  of 
1859,  sec.  355),  which  requires  the 
Judges  who  admit  fresh  evidence 
on  an  appeal,  to  record  their  rea- 
sons, though  not  a  condition  pre- 
cedent to  tiie  reception  of  the  evi- 
dence, is  one  that   ought  to  be 
strictly  complied  with.      [^Gunga 
OoUnd  Mundul  v.  The  Collector  of 
the  Tiffenty-four  Pergunnahs']     345 
L  Sec.  7  of  Act,  No.  VIH.  of  1859, 
provides,  that  if  a  Plaintiff  relin- 
quish or  omit  to  sue  for  any  por- 
tion of  his  claim,  a  suit  for  the 
portion  so  relinquished  or  omitted 
shall  not  afterwards  be  entertained. 
Held,  on   a  construction  of  this 
section,  first,  that  the  correct  test 
is,  whether  the  claim  in  a  new  suit 
is  in  fact  founded  on  a  cause  of 
action  distinct  from  that  which 
was  the  foundation  of  the  former 
suit;  and  secondly,  that  it  included 
accidental  error  and  involuntary 


similar  Company's  Notes,  as  sucli 
daim  for  the  individual  note  might 
have  been  included  in  the  former 
suit.  [Moonehee  Btedoor  Ruheem 
V.  ShvtfMoonnieea  Begum]      •    551 

CONFISCATION. 

Of  lands  under  Ben,  Beg.  XL  of 
1796,  for  absconding  to  avoid  pro- 
cess of  the  Criminal  Court,  of  an 
undivided  Hindoo  family,  res- 
tored in  the  name  of  one  member 
only,  is  confined  to  the  fractional 
share  and  interest  of  that  member 
alone.  IJuggomohftn  Buhttee  v. 
Boy  Mothooranath  Chawdry']     223 

CONJUGAL  RIGHTS. 

See  **  Ebstitutiok  of  CownroAL 
Rights." 

CONSIDERATION. 

See  "  Bond." 

CONSTRUCTION. 

Jurisdiction  of  Collector  of  the  Dis* 
trict,  where  the  property  is  situate, 
under  Act  No.  X.  of  1859,  sec.  23, 
with  respect  to  rent.  [Baboo 
Dhunput  Singh  v.  Gooman  Singh'] 

433 

CONTRACT, 
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be  afterwards  divided,  changes  the 
Btatus  of  the  family,  and,  to  the 
extent  of  the  property  divided, 
converts  the  joint  tenancy  to 
tenants  in  common.  [^Appovm'  v. 
Sama  8uba  Aiffan]     -     -     -     75 

COPAEOENARY. 

The  estate  which  two  Hindoo  Widows 
take  in  their  Husband's  property 
is  a  joint  estate. 

Whero  a  childless  Hindoo  dies,  leav- 
ing two  Widows  surviving,  they 
succeed  by  inheritance  to  their 
Husband's  property  as  one  estate 
in  coparcenary,  with  a  right  of  sur- 
vivorship. [^Bhu^wandeen  Doobey 
V.  Mym  Baee]      -    -    -     -    487 

COURT  OP  WAEDS. 

To  entitle  a  female  disqualified  land- 
holder, whose  estate  is  in  charge 
of  the  Court  of  Wards,  to  take 
&dvantago,by  way  of  defence  to  an 
suction  brought  against  her,  of  the 
provisions  of  Bm.  Beg.,  LII.  of 
1 803,in  respect  of  her  non-Hability 
for  Bond  debts  contracted  by  her, 
the  course  pointed  out  in  that  Be- 
gulation  must  be  stricUy  followed. 

The  provisions  of  Ben,  Beg.  LII.  of 
1803  (extending  Ben.  Beg.,  X  of 
1793,  to  the  North- Western  Pro- 
vinces), are  identical  with  the 
former  Begulation.  [Mohummud 
Zakixn-  Ali  Khan  v.  Mus9umat 
Thakooranee  Rutta  Koer]     -     468 

COWL 

In  Khote  tenure. 

See  ''  LsAss." 


CBEDITOBS. 

iS«"FBAUD,"  1. 

OBOSS   BILL. 

See  "Equity." 

OBUELTT. 

See   "  BESTrrimoir  of  CoNJUOix 
Bights." 

DAMAGES. 

Suit  by  Lessee  in  Khote  tenure 
against  Government,  claiming 
damages  for  prohibiting  him  from 
cutting  Forest  Trees  for  sale^  dis- 
missed. IButUmfi  JSdulfi  Shet  v. 
The  Collector  of  Tanna]      -     295 

DECISIONS,  &c. 

(Overruled,  observed  upon,  &c,) 

1.  The  cases  of  Gardiner  v.  Fell 
(1  Jac.  &  Wal.  22)  and  Freemam 
V.  Fairlte  (1  Moore's  Ind.  App. 
Cases,  305),  recognized  and  sup- 
ported. ^Gfunya  Qohind  Mundul 
V.  The  Collector  of  the  Twenty-fow 
Pergunnahe'] 845 

2.  The  case  of  Jan  Khatoon  v. 
Kioaja  AU  MuOah  (5  Ben,  Sud. 
Dew.  Ad.  Bep.,  240),  founded 
upon  Ben  Beg.,  10  of  1793,  fol- 
lowed. {Mohummud  Zahoor  Ali 
Khan  V.  Mueeumat  Thakooranee 
EuttaKoer'] 468 

DECBEE 

Of  High  Court  of  Judicature  at 
Bengal,  founded  on  inference  and 
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assuTiiod  eUite  of  facts  contradictoiT 
to  those  alleged  in  the  plaint,  re- 
versed. lEshen/^hnnder  Singh  v. 
Shamachurn     IfhutU~\     .     -     -     7 

DEED    OF  GIFT. 
See  "Evujexce/'  2. 


DELHI, 
Estate  of  the  Ex-King  of. 

Py  an  Order  of  the  Governor-General 
of  India  in  Council,  dated  the  2l8t 
Feh^tary^  1860,  claims  of  loyal 
subjeitts  of  the  British  Goyem- 
ment  against  theEx-Kingof  Delhi, 
or  his  estate,  were  to  be  heard  and 
adjudicated  upon  by  the  ordinary 
judicial  Tribunals  of  the  British 
Government,  with  the  view  of 
the  Government  eventually  paying 
such  claims  as  might  be  proved, 
out  of  his  estate  in  possession. 

"Under  this  Order,  where  a  claim  was 
made  and  was  justly  and  fairly 
substantiated  against  the  Ex-King 
in  the  investigation  before  the 
Judicial  Commissioner,  held,  that 
euch  claim  ought  to  have  been 
allowed,  irrespective  of  technical 
difficulties  which  might  have  at- 
tended legal  proceedings  against 
the  Ex-King  to  recover  the  debt 
during  his  Sovereignty.  [^Lalla 
Ifarain  Doss  v.  The  estate  of  the 
Ex-King  of  Delhi']     -     -     -     277 

DELIVEKY 

And  posflession  of  subject  of  gift,  is 
necessary  by  the  Mahomedan  L^  w 


of  tlio  Sheah  school.  [3rfiraA 
Uiiijad  Ally  Khan  v.  Mu^sumai 
Mohumdee  Begum j     -     -     -     617 

DIVTSIOX. 

1.  Of  p«rt  of  tlio  ostato  of  a  joint 
Hindoo  family  is  a  partition /?ro- 
ta7ito.  [^Apporier  v.  Huma  Subba 
Aiyun] 70 

2.  The  entry  of  the  name  of  one 
member  of  a  joint  family,  as  Lum- 
hadar  (the  party  Uable  for  the 
assessment  of  the  revenue)  on  the 
Registry,  being  for  fiscal  purposes, 
is  not  per  se  sufficient  evidence  to 
establish  the  exclusive  proprietary 
right  of  the  party  whose  name  is 
so  registered,  and  the  rights  of  co- 
partners infer  se  are  not  affected 
by  such  registration.  [Mussumat 
Cheetha  v.  Bahoo  MiheenLall]  369 

See   *' Hindoo  Law,"  1. 

DONOR  AND    DONEEL 
See  *'  Mahomedan   Law,'*  4. 

EJECTMENT. 

The  relation  of  Government  in  re- 
spect of  the  Twenty-four  Fergun- 
nah^,  as  Landlord  and  Tenant,  in  a 
suit  respecting  boundaries  with  the 
Tenant  and  another  in  possession 
of  the  land,  is  such,  that  the  Tenant 
cannot  take  advantage  of  the  Go- 
vernment title  of  prescription  of 
sixty  years.  [  Gunga  Gebind  Mun- 
duly.  The  Collector  of  the  Ttcenig- 
four  Pergumiahs]  .     -     -     -     34i 
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ENDOAVMENT. 

For  religious  purposes 

'See  ''  Reliqioxjs  Endotoient." 

ENHANCEMENT  OF  EENT. 

Under  Act,  No.  X.  of  1859. 

5^^  "  Jurisdiction,"  2. 

**  POTTAH." 

EQUITY. 

On  a  Bill  filed  by  Assignees  of  an 
Insolvent  to  cancel  a  Deed  nxade 
by  the  Insolvent  as  being  fraudu- 
lent and  void  as  against  Creditors, 
tbe  property  charged  by  the  Deed 
being  immoveable,  and  the  De- 
fendants claiming  a  lien  thereon 
for  hond  fide  debts,,  tb^  remedy, 
if  any  equity  exists  indepen^dent 
of  the  deed,  is  by  cro^s  BilL  [Ta- 
reeny  Ohurn  Bonnstjee  y.  Mait- 
lani] 317 

EQUITY  OF  REDEMPTION. 

See  **  Escheat." 

ISSCB[EAT.. 

^ .  made  advances  to  a  Hindoo  Widow 
in  possession,  which  were  secured 
by  a  mortgage  on  the  immoveable 
estate  of  her  late  Husband,  and 
the  advances  were  applied  by  her 
to  purposes  for  which  she  had 
power  by  the  Hindoo  law  to  charge 
or  alienate  her  Hi^band's  estate 
without  his  heirs'  consent.  Held 
that  A ,  was  entitled  as  against  the 
Crown,  who  took  the  estate  by 
escheat  on  the  death  of  the  Widow 
tox  witnt  of  heirs,  to  possession  of 


the  estate  under  tlio  mortgage,  aa 
security  for  the  amount  advanced 
and  interest,  subject  to  the  equity 
of  redemption  by  the  Crown. 
The  onu8  prohandi  lies  on  the  Mort- 
gagee to  prove,  first,  that  tha 
charge  on  the  estate  was  the  act 
of  the  Widow  ;  an4, secondly, that 
the  debt  so  charged  was  a  compe-' 
tent  act  of  the  AVidow ;  but  the 
rule  which  throws  the  burthen  of 
proof  on  the  party  who  alleges 
payment  to  prove  it,  or  that  the 
debt  is  presumed  to  be  satisfied, 
unless  the  coutraryis  shown  by 
the  Creditor,  is  not  always  to  ba 
strictly  enforced,  but  is  to  be  ^^ 
verned  by  the  circumstances  and 
probabilities  of  the  case.  [  Cavalj^ 
Vencata  Narratna^ah  v.  Trie  Col- 
lector of  Masulipatani]      -     -    619^ 

EVIDENCE. 

\.  On  an  appeal  to  tlxe  High  Court, 
that  Court,  acting  under  the 
power  conferred  by  section  355 
of  the  Code  of  Civil  Procedure 
Act,  No.  VIII.  of  1859,  ex  mero 
motUy  called  for  and  examined 
fresh  witnesses.  Held,  that  such 
powey  should  be  cautiously  exer- 
cised, and  the  reasons  for  exercis- 
ing it  recorded  or  minuted  by  the 
High  Court  ga  the  proceedings ; 
^s,  first,  the  witnesses  may  be  such 
as  the  parties  to  the  suit  do  not 
wish  to  call ;  and,  secondly,  the 
new  evidence  may  not  be  suffi- 
ciently extensive  to  satisfy  the  enda 
of  justice.  [Sreemanchunder  Bey- 
v.  Oopmhhunder  ChuckerhiUy']  2  a. 


Digitized  by 


Google 


64G 


INDEX. 


2,  A  d'^ed  of  gift  of  immoyeable  and 
moToable  estate,  alleged  to  have 
been  executed  by  a  HindooWidow, 
wbich  was  registered,  set  aside,  as, 
without  deciding  that  there  had 
been  conspiracy,  perjury,  and 
forgery,  in  respect  to  such  deed 
on  the  part  of  the  Grantee  and 
others,  yet  that  the  suspicious  cir- 
cumstances attending  its  alleged 
execution  and  registration  had  not 
been  removed  by  sufficient  proof 
to  support  the  afi&rmative  issue  on 
the  Grantee,  and  to  establish  it  as 
a  genuine  instrument.  [Muaumat 
TKakoor  Deyhee  v.  Eai  JBaluk 
iZtfw] 139 

8.  Although  in  a  question  of  disputed 
fact,  regarding  the  credit  due  to 
witnesses,  irrespectiye  of  the  pro- 
babilities of  the  case,  the  Appel- 
late Court  is  reluctant  to  compaxe 
the  conflicting  decisions  of  the  two 
Courts,  and  decide  the  case  on  a 
conflict  of  testimony  nearly  ba- 
lanced by  a  preponderance  of  pro- 
babilities, yet,  though  the  native 
testimony  is  open  to  suspicion,  the 
duty  of  a  Court  of  ultimate  appeal 
is  to  judge  from  the  evidence  and 
not  to  infer  from  probabilities. 
[^Wue  V.  SundulooniiM  Chowdra^ 
nee-] 177 

4.  Upon  a  quc^stion  of  ikct  depending 
on  the  effect  to  be  given  to  parol 
evidence,  and  the  credit  due  to 
witnesses,  where  the  Courts  in 
India  have  all  concurred  in  one 
opinion,  the  Judicial  Committee 
wiU  not  disturb  the  finding,  unless 
it  is  clearly  shown  that  the  Courts 
were  in  error. 


The  findiagof  tlieOoiatB  in  Mm-- 
first,  thatfliere  was  not  sufficient 
evidence  to  establish  an  alleged  Ma- 
homedanmarriage ;  and,seoondly, 
that  the  evidence  in  support  of  an 
allegedWlU  was  unaatisfacUny— - 
affirmed  on  appeaL  [Muumfti 
Jariut-M-Btiiool  Y.  Munumat  H<h 
s&Mse  Begtm]    -     •      -     -    194 

5.  Where  the  issue  is  one  of  fact 
only,  and  there  has  been  concur- 
rent judgments  by  the  Courts  in 
India,  the  Judicial  Committee  will 
not  disturb  sudi  finding,  unless 
they  are  satisfied  that  the  Courts 
below  were  wrong  in  the  oondu- 
sions  they  azrived  at  from  the 
evidence.  [JtfMAtm  B^e$  v 
BniheerEhani]      -       -      -     213 

6.  It  is  necessary  that  a  Plaintiff 
who  sets  up  a  Mboktemamah,  pur- 
porting to  have  been  exec  utedby 
a  Hindoo  Widow,  appointing  a 
Mookt&r  to  do  certain  acts  on  her 
behalf,  should  establish  6U(  h  in- 
strument  by  atrict  legal  proof  of 
its  due  execution.  The  absence  of 
such  proof  is  not  compensated  by 

any  legitimate  conclusions  to  be 
drawn  from  the  other  facts  and 
drcumatanoesinihecase:  [SmM 
Penhad  v.  MusiunuU  Bhoolin  Ba- 
dam  Konwur]       -      -      -     268 

7.  The  provision  of  the  Code  of 
Civil  Procedure,  (Act,  No.  Vni.  of 

1859,  sec.  355),  which  requires 
the  Judges  who  admit  fresh  evi- 
dence on  an  appeal  to  reoord  their 
reasons,  though  not  a  condition 
precedent  to  the  reception  of  the 
evidence,  is  yet  one  that  ought  to 
be  strictly  complied  with.  [<7«iif« 
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GOVERNMEXT. 

Government,  in  cases  in  which  it  has 
taken  upon  itself,  under  the  Order 
of  the  (lover nor-General  of  India 
in  Council  of  the  21st  February y 
18<:0,  to  provide  payments  T)f  dehts, 
cdaimed  against  the  estate  of  the 
Ex-King  of  DMi,  when  such 
claims  are  bari'ed  by  Eegulation 
or  Act,  is  entitled  to  the  benefit  of 
the  rule  of  limitation  barring  the 
claim.  [_Lalla  Xarain  Doss  v.  The 
estate  of  the  Ex-King  of  Delhi]  277 

See  "  Damages." 
**  Delhi,  Estaeeof  Ex-King  of." 
•*  Escheat." 


SINDOO  LAW. 


I 


According  to  the  true  constitution 
of  an  undivided  Hindoo  family,  no 
individual  member  of  the  family, 
whilst  it  remains  undivided,  can 
predicateof  the  joint  and  undivided 
property,  that  he  has  a  certain 
definite  share. 
The  procee<ls  of  undivided  property 
must  be  brought  to  the  common 
chest  or  purse, and  thei*e  dealt  with 
according  to  the  modes  of  enjoy- 
ment by  the  members  of  the  family. 
But  if  the  members  of  an  undivided 
family  agree  among  ^^hemselves 
with  regard  to  particixlar  property, 
that  it  shall  thenceforth  be  the 
subject  of  ownership,  in  certain 
defined  shares,  then  the  character 
of  undivided  property  and  joint 


forth  a  definite  and  certain  share 
in  the  estate,  which  he  may  claim 
to  receive  and  enjoy  in  severalty, 
although  the  property  itself  has 
not  been  actually  severed  and  di- 
vided. 

Where,  thel-efore.a  deed  of  partition 
was  made  and  executed  by  the 
members  of  an  imdivided  family, 
dealing  with  and  making  actual 
partition  of  a  portion  of  the  joint 
estate,  but  leaving  the  remainder 
to  be  divided  at  a  f  utiure  period  in 
the  same  manner  ;  held,  by  the 
Judicial  Committee  (affirming  the 
judgment  of  the  Courts  below), 
that  such  deed,  being  a  division 
of  right,  operated  as  a  conversion 
of  the  tenancy  and  a  change  of 
status  in  the  family,  fuoad  the 
property  specified,  changing,  as  it 
were,  the  joint  tenancy  thereof  into 
a  tenancy  in  common ;  and  by 
operation  ot  law  making  the  mem- 
bers of  the  previously  undivided 
family  a  divided  family,  in  respect 
of  such  property.  [Jppocier  v. 
JRafna  Subba  Aiyan"]     -    -  -     75 

2.  By  the  Hindoo  law,  as  laid  down 
in  the  Benares  or  Western  schools, 
although  a  Widow  may  hsTe  power 
of  disposing  of  moveable  property 
inherited  from  her  Husband,  which 
she  has  not  under  the  law  of 
Bengaly  yet  she  is  by  both  laws 
restricted  from  alienating  any  im- 
moveable property  which  she  has  so 
inherited ;  and  on  her  death  the  im- 
moveable property,and  the  move- 


^ 


Digitized  by 


Google 


Digitized  by 


Google 


650 


INDEX. 


lies  on  the  party  who  claims  a 
share  in  such  estate  to  prove  that 
it  is  a  divided  family. 

The  entry  of  the  name  of  one  mem- 
ber of  a  joint  family,  as  Lumhadar 
(the  party  liable  for  the  assessment 
of  the  revenue)  on  the  Registry, 
being  for  fiscal  purposes,  is  not 
per  86  sufficient  evidence  to  estab- 
lish the  exclusive  proprietary  right 
of  the  party  whose  name  is  so 
registered,  and  the  rights  of  co- 
partners inter  se  are  not  affected 
by  such  registration.  [^Mussumat 
Oheetha  v.    Baboo    Miheen    LaW] 

369 

5.  According  to  the  Benares  school 
of  Hindu  law  prevailing '  in  the 
Mithtla  country,  a  Sister's  son,  in 
the  absence  of  lenial  heirs,  has  no 
title  to  succeed  as  heir  to  his  de- 
ceased Uncle's  ancestral  estate. 

Suit  by  a  Sister's  son  against  his 
Unde's  Widow  to  set  aside  an 
adoption  made  by  the  Widow  to 
her  deceased  Husband.  Held, 
reversing  the  decree  of  the  Sudder 
Dewanny  Adawlut  BXAgra,  that,  as 
Sister's  son,  he  had  no  Iocub  standi 
to  sue  as  reversionary  her  for  his 
deceased  Uncle's  estate,  or  to 
challenge  the  Widow's  adoption. 
[^ThaJcooraiji  Sahiba  v.  Mohun 
LaUT]  386;  [^Mmsumat  Mooneea 
V.  Dhurma] 393 


the  prejudice  of  his  heirs,  which, 
at  her  death,  devolves  on  them. 

The  estate  which  twoHindooWidows 
take  in  their  Husband's  property 
is  a  joint  estate. 

Where  a  childless  Hindoo  dies,  leav- 
ing two  Widows  surviving,  they 
succeed  by  inheritance  to  their 
Husband's  property  as  one  estate 
in  coparcenary,  with  a  right  of 
survivorship  ;  and  there  can  be  no 
alienation  or  testamentary  gi^  by 
one  Widow  without  the  concurrence 
of  the  other. 

One  of  two  Widows  died,  having 
made  a  testamentary  disposition, 
whereby  she  gave  the  moiety  of 
her  Husband's  estate,  which  she 
had  been  put  in  possession  of,  to 
her  Father  and  Brother.  In  a 
suit  brought  by  the  surviving 
Widow  to  recover  the  moiety, 
held,  that  the  surviving  Widow 
was  entitled  to  the  share  of  the 
deceased  Widow.  {Bkugwandeen 
Doobey  v.  Myna  Baee]  -     .     -  487 


HUSBAND  AND  WIFE- 

See  '*FEAX]rD,"2. 

"  Eestitdtion  op  Coy jvqjll 


Eights.' 


ILLEGITIMACY. 
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INTEREST. 

Voluntary  payment  of  larger  amount 
than  stipulated  on  the  loan,  effect 
of.  IGuthrte  v.  Lister']    -     -     129 

See  *'Loan," 

ISSUES. 

See  '*  Eeoordino  Issues." 

JOINT  HINDOO  FAMILY. 

Sfie  "Hindoo  Law,"  1,  3,  4. 

JUDOMENT  CREDITOR. 
See  "Benambb,"  1. 

**  PUKCHAaOSR." 

JURISDICTION. 

1 .  A  claim  of  a  creditor  against  the 
King  of  Delhi  during  his  sove- 
reignty was  rejected  as  barred  for 
want  of  j  uri sdiction  and  exemption 
of  the  King.  After  he  was  de- 
posed, and  a  new  claim  brought 
before  the  Judicial  Commissioner, 
under  Order  in  Council  of  the 
2l8t  February  J  1860,  it  was  held, 
that  the  Regulations  of  Limitation 
did  not  apply  in  the  circum- 
stances of  the  position  of  the 
Ex-King.  [Za//a  Narain  Don 
V.  The  estate  of  the  Ex-King  of 
Delhi] 277 

2.  Section  2drd  of  Act,  No.  X.  of 
1859,  confers  on  the  Collector  of 
the  District  where  the  property  is 
situate,  jurisdiction  in  all  suits, 
whether  they  be  for  the  deter- 
mination of  the  rate  of  rent  at 
which  a     Fottah    or     KahooUat 


should  be  given,  or  for  arrears 
of  rent  due  on  account  of  land. 
[Baboo  Dunput  Singh  v.    Gooman 

Singh] 433 

3.  A  suit  for  restitution  of  coujuged 
rights  will  lie  in  a  Civil  Court  by 
a  Mahomedan  Husband  to  enforce 
his  martial  rights.  [Moonehee  Bm- 
hor  Ruheem  v.  Shumoonissa 
Begum]  ■ 561 

KHAS  MAHAL. 

(Twenty-four  Pergunnahs.) 
See  **  Limitation  of  Suits,"  2. 

LANDLORD  AND  TENANT. 

See  **  Ejectment." 
'*  Jurisdiction,"  2. 
"  Limitation  op  Suits,"  2. 

<t  POTTAH." 

LEASE. 

Held,  upon  the  construction  of  a 
Government  Cowl  in  Khote  tenure, 
(lease  for  a  limited  period  for  the 
purpose  of  cultivation)  of  a  large 
tract  of  swamp  land,  in  the  Island 
of  Sahette,  in  Bombay ,  on  which 
were  forest  trees,  that  the  lessee 
could  only  cut  trees  growing  on 
the  lajids  demised  for  the  purpose 
of  clearance  and  cultivation,  or  for 
repairs,  and  that  he  had  no  right 
to  fell  and  carry  away  for  sale  un- 
assessed  forest  timber  growing  on 
the  demised  lands. 

Suit  by  lessee  against  Government^ 
claiming  damages  for  prohibiting 
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Mm  from  cutting  forest  trees  for 
sale,  dismissed.  [JRuttonji  JEdulJi 
ShefY.  The  Collector  ofTanna]  295 

LEGITIMACY. 

See  ''Mahomedan  Law,"  1,  2. 

LESSOE  AND  LESSEE. 

See  *'  Lease." 

LIEN. 

See  "MOETGAGE." 

LIMITATION, 

Words  of. 

See  **^PoTTAn.*' 

Of  Action. 

See  '*  Code  of  CrviL  Procedure,"  5. 

LIMITATION  OF  SUITS. 

1 .  Government,  in  cases  in  which  it 
takes  upon  itself  to  provide  pay- 
ment of  debts  claimed  against  the 
estate  of  the  Ex-King  of  Delhi, 
-when  such  claims  are  barred  by 
Eegulation  or  Act,  is  entitled  to 
the  benefit  of  the  rule  of  limita- 
tion barring  the  claim  ;  but, 

Senible, — The  Eegulation  of  Limita- 
tion does  not  apply  in  the  circum- 
stances of  the  position  of  the  Ex- 
King,  where  a  suitor  had  been 
denied  justice  imder  a  plea  of 
jurisdiction  and  exemption.  [^Lalla 
Narain  Dots  v.  The  estate  of  the 
Ex-King  of  Delhi]     -     -     -     277 

2.  "Where  the  claim  to  land  in  the 
Twenty-four  pergunnahs  in  pos- 
session of  another,  is  barred  by 


videdby  Ben,  Eeg.,  III.  of  1793, 
sec.  14,  his  title  is  extinguished, 
and  although  a  party  to  a  suit  in 
which  the  Government  claims  the 
land,  he  cannot  avail  himself  of 
the  Government's  right  of  pre- 
scription of  sixty  years  to  resume 
and  assess  the  land,  on  the  footing 
of  the  relation  of  Landlord  and 
Tenant  between  himself  and  the 
Government.  So  held  by  the 
Judicial  Committee,  reversing  the 
decree  of  the  High  Court  at  CaU 
cuttay  in  an  ejectment  suit  insti- 
tuted by  Government  for  the  pos- 
session of  lands  situate  in  the 
Twenty-four  Pergunnahs,  alleged 
to  be  held  by  Mai  and  not  Lak- 
hiraj  tenure.  [^Gunga  Gohind 
Mundul  Y.  The  Collector  of  the 
Twenty-four  pergunnahs]     -      345 

LINEAL  DESCENDANTS. 

A  Sister's  son  has  no  locus  standi  to 
bring  a  suit  against  the  Tenant 
for  life  in  possession.  [^ThaJcoo- 
rain  Sahiha  v.  Mohun  Lall]  -  386 

LOAN. 

A,  advanced  to  J5.,  his  son-in-law, 
two  sums  of  money  for  the  pur- 
pose of  trade.  These  advances 
were  secured  by  promissorynotes, 
by  which  B.  agreed  to  repay  the 
loans  in  three  years,  with  inte- 
rest at  five  per  cent.  B.  paid 
in  his  life  time,  and  debited  him- 
self in  his  account  with  inte- 
rest upon  these  loans  at  the  rate 
of  eight  per  cent.     There  was, 
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Buch  increased  rate  of  interest,  nor 
did  A,  press  for  it.  At  B^%  death 
A,  claimed  against  his  estate  the 
principal  sum  due,  with  eight  per 
cent,  interest.  Held  (reversing  the 
decree  of  the  High  Court  of  CaU 
^tf^^a),that  although  B,  had  volun- 
tariiy  debited  himself  in  his  ac- 
counts with  interest  at  the  rate  of 
eight  per  cent.,  yet  the  legal  rela- 
tion created  by  the  promissory 
notes  was  a  contract  to  five 
per  cent,  on  the  money  borrowed, 
and  the  voluntary  payment '  of 
eight  per  cent,  without  conside- 
ration, did  not  constitute  a  new 
contract  so  as  to  bind  his  estate 
with  the  payment  {A  eight  per 
cent.  \Q%dkrie  v.  Lktev\       -  129 

MAHOMEDAN  LAW. 

1.  According  to  the  Mahomedan 
law,  the  presumption  of  legitimacy 
from  marriage,  follows  the  bed, 
and  whilst  the  marriage  lasts,  the 
child  of  the  woman  is  taken  to  be 
the  Husband's  child:  but  this 
presumption  is  not  anti-dated  by 
relation.  An  ante-nuptial  child 
is  illegitimate  ;  a  child  bom  out 
of  wedlock  is  illegitimate,  but  if 
acknowledged  by  the  Father  he  ac- 
quires the  iiaim  of  legitimacy. 
Such  acknowledgment  may  be  ex- 
press or  implied,  directly  proved 
or  presumed. 

By  the  same  law,  the  denial  of  a  son 
either  of  Nikalee  (regular),  or 
Mootahar  (irregular)  marriage  after 
an  established  acknowledgment,is 
iintena  ble,  though  supported  by  a 


deed  of. disclaimer  and  repuc 
by  the  Father. 

Suit  by  the  Son  and  daughter 
a  Mahomedan  of  the  Bheat 
claiming  as  his  sole  heirs, 
declaration  of  the  illegitim 
-5.,  who  claimed  to  be  also 
oi  A,f  and  co-heir,  as  the  is 
a  Mootahy  or  inferior  mai 
and  as  having  been  acknowl 
by  ^.  in  his  lifetime  as  hif 

Such  marriage  not  having 
proved  to  have  taken  plac 
vious  to  the  birth  of  B.,  ai 
acknowledgment  of  the  so 
not  being  satisfactorily  pi 
held,  by  the  Judicial  Comn 
reversing  the  decision  of  the 
of  the  Judicial  Commissioi 
OiuUy  that  B,  was  not  entit 
any  share  of  the  property  < 
notwithstanding  that  he  hac 
put  in  possession  of  a  thirc 
decree  in  a  summary  suit  f 
administration  of  A^s  estate 

Held,  also^  that  the  oaus  of  pr 
his  illegitimacy  was  upon  the 
tiffs  in  such  subsequent 
[^ABhrufood  Bowlah  Ahmed 
sen  Khan  Bahadoor  v. 
JSoosen  Khan]    -     -     -    - 

2 .  A  nicJia  marriage  between  i 
homedan  and  a  woman  of  in 
station,  and  the  legitimacy  < 
child  of  such  marriage  establi 
The  Sudder  Court  discredited 
evidence  in  favour  of  such 
nage  (which  the  Principal 
(for  Ameen  believed),  and  wi 
taking  the  direct  testimony 
that  fact  into  consideratio: 
ferred  from  the  probabilities  < 
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case  that  no  such  marriage  had 
taken  place.  Held,  by  the  Judi- 
cial Committee,  reversing  such 
decree, that  although  in  a  question 
of  disputed  fact  regarding  the 
credit  due  to  witnesses,  irrespec- 
tive of  the  probabilities  of  the 
case,  the  appeUate  Court  is  re- 
luctant to  compare  the  conflict- 
ing decisions  of  the  two  Courts, 
and  decide  the  case  on  a  conflict 
of  testimony  nearly  balanced  by  a 
preponderance  of  probabilities,  yet 
that,  in  the  circumstances,  though 
the  native  testimony  was  open  to 
suspicion,  the  duty  of  the  Court  of 
ultimate  appeal  was  to  judge  from 
the  evidence,  and  not  to  infer  from 
probabilities.  Wise  v.  Sunduloo- 
nissa  Chowdranee]      -     -     -     177 

3 .  A  Mahomedan  cohabited  for  many 
years  with  a  Mahomedan  woman 
who  had  been  a  prostitute  and  who 
lived  in  his  house.  At  his  death 
she  claimed  to  be  his  Wife,  and 
called  witnesses  to  prove  an  actual 
marriage,  but  which  fact  she  failed 
to  establish.  Held,  that  the  Court 
of  last  resort  could  not  presume, 
in  such  circumstances,  that  a 
woman,  once  a  Concubine,  had, 
merely  by  lapse  of  time  and  pro- 
priety of  conduct,  become  a  wife, 
and  that  the  ordinary  legal  pre- 
sumption was,  that  there  had  been 
no  marriage.  Mmsumat  Jariut- 
oU'Butool  y.  Mwsumat  Sbseinee 
Begmi] 194 

4.  A  gift  inter  vivoe  of  Government 
promissoiyNotes,  negotiable  secu- 
rities, by  a  Father  to  his  only  Son 
(Mahomedans  of  the  Sheah  sect), 


accompanied  by  delivery  of  possoss- 
fiion,  and  a  transfer  into  the  Son's 
name,  without  any  reservation  of 
the  dominion  over  the  corpiU  by 
theDoner,  except  a  stitpulationfor 
the  right  to  the  accruing  interest 
on  the  Notes  during  the  Doner's 
life,  to  be  applied  by  him 'to  certain 
religious  and  charitable  purposes, 
is  a  valid  gift  by  the  Mahomedan 
law  of  the  Sheah  school,  and 
creates  a  trust  on  the  Donee  to 
pay  the  interest  to  the  Doner 
during  his  life. 

Whether  the  non-assent  of  the  heirs 
vitiates  a  Will  of  a  Mahomedan 
made  in  favor  of  one  heir  to 
the  prejudice  of  the  other  heirs. 
Qucire'i  Nawah  Umjad  Ally  Khan 
V.    Muisumat   Mohumdee   Be^um'] 

517 

5.  A  suit  forrestitution  of  conjugal 
rights  will  lie  in  a  Civil  Court  by 
a  Mahomedan  Husband  to  enforce 
his  martial  rights. 

By  the  Mahomedan  law,  such  a  suit 
is  in  the  nature  of  a  suit  for  spe- 
cific performance,  being  founded 
on  a  contract  of  marriage,  the 
Mahomedan  law  regarding  it  as  a 
civil  Contract,  and  the  Court  will 
enforce  all  the  obligations  which 
flow  from  such  contract. 

If,  however,  there  be  cruelty  to  a 
degree  rendering  it  unsafe  for  the 
Wife  to  return  to  her  Husband's 
dominion,  the  Court  will  refuse  to 
send  her  back  to  his  House  ;  so 
also,  if  there  be  agroda  failure  by 
the  Husband  of  the  performance 
of  obligations  which  the  marriage 
contract  imposes  on  him  for  the 
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benefit  of  the  Wife,  itaffords  suf- 
ficient ground  for  refusing  liim 
relief  in  sucli  a  suit.  IMoonshee 
JBuzIoar  Ruheem  v.  Shimsoonmssa 
Begim']      -         -         -         -     551 

MABEIAGE. 

See  '*  Mahomedan  Law,"  1,  2,  3,  5. 
*'  Fbato,"  2. 

MITHELA  LAW. 

See  *'  Hindoo  Law,"  2,  5. 

MOCTJREEEY. 
See  "PoTTAH." 

MOHUNT. 
See  "  Religious  Endowment." 

MOOKTERNAMAH. 
See  *'  Evidence,"  6. 

MORTGAGE. 

Section  9  of  Act,  No.  I.  of  1845, 
enacts,  that  Collectors  shall,   at 
any  time  before  sunset  of  the  latest 
day  of  payment,  receive  as  a  de- 
posit from  any  party,  not  being  a 
proprietor  of  the  estate  in  arrear, 
the  amount  of  the  revenue  due 
from  it,  to  be  carried  to  the  credit 
of  ihe  said  estate  at  sunset  afore- 
said, unless  before  that  time  the 
arrear  shall  have  been  liquidated 
by  a  proprietor  of  the    estate. 
And  ^in  case  the  party  deposit- 


credited  to  the  estate  as  afoi 

shall  prove,  before  a  com 

Civil  Court,  that  the  dopos 

made  in  order  to  protect  i 

terest  of  the  said  party, 

would  have  been  endangc 

damaged  by  the  sale  •f  the 

he  shall  be  entitled  to  recov 

amount  of  the  deposit,  wi 

terest,  from  the  proprietor 

said  estate.     Held,  upon  i 

struction  of  this  section,  i 

only  gave  a  personal  right 

tion  against  the  proprietor,  a  : 

not  create  a  lien  on  the  est£ 

A,  mortgaged  his  estate  to  B 

Mortgagor  died,  leaving  a  oh 

Widow  his  heir.  A,  had  chi 

living,  at  his  death,  by  a  f  i 

deceased  wife.     The  widow 

mortgagor,  who  was  in  posse  • 

let  the  estate  fall  into  arrea  i 

Government  revenue,  wheji 

representative  of  the  mortg 

in  order  to  save  the  estate 

public  sale,  paid  the  arrears 

Mortgagee's  representative  ■ 

wards  brought  a  suit  againsi 

widow  to  recover  the  amoii 

paid,  which  suit  did  not  raisi 

claim  against  the  estate  itseL; 

sought  only  to  make  the  "W 

personally  liable,  and  a  decrei 

obtained  against  her  to  that  e 

When  execution  of  the  decrei 

sought  to  be  enforced  againgi 

widow,  by  sale  of  the  estate, 

mortgagor's  contingent  revei 

ers  intervened,  and  the  Court 

that   execution  could  not 

against  the  estate  of  the  J\ 
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supplemental  suit  Was  then  brought 
by  the  mortgagee's  representative, 
to  recov*  r  the  amount  of  the  de- 
tiee  so  obtained,  with  interest, and 
for  sale  of  the  estate.     The  High 


NICKA   MAEEIAGE^ 
Sfe  "  Mahomedan  Law,"  2. 

ONUS  PROBANDI. 
Ses  ''  Bexamee."   1. 
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tween  a  Zemindar  and  his  tenants, 
or  Ryots,  K  the  Pottah  does  not 
contain  the  term  "  Mocurreryj^^  or 
equivalent  words  of  limitation,  as 
*'  from  generation  to  generation," 
it  is  noiprinui  facie  to  be  assumed 
to  grant  a  Mocurrery-utimrary ^  or 
perpetual  tenure,  but  evidence  of 
long  uninterrupted  enjoyment,  at 
a  fixed  unvarying  rent,  will  supply 
the  want  of  words  of  limitation  in 
such  Pottah, 

Where,  therefore,  a  Pottah,  dated  in 
1792,  was  granted  to  the  predeces- 
sor in  title  of  -4.  by  the  predeces- 
sor in  title  of  B,,  addressed  to  him 
as  ^^Mooatager^^  or  Farmer,  wi*^hout 
^ny  words  of  limitation,  and  the 
property  comprised  in  the  Pottah 
remained  in  the  uninterrupted  pos- 
session of  the  Lessee  and  his  suc- 
cessors at  a  fixed  rent  up  to  the 
year  1861,  it  was  held^  that  such 
long  and  uninterrupted  possession 
conferred  a  sufficient  title  to  defeat 
the  right  of  the  then  Landlord  to 
an  enhancement  of  rent  under  the 
provisions  of  Act,  No.  X  of  1859. 
\^Bahoo  Dhunput  Singh  v.  Oooman 
Singh"] 433 

POWER  OF  ATTOENEY. 

See  "Attorney,  Powee  of." 
^*  Evidence,"  6. 

PRACTICE. 


grounds,  to  show  that  there  is  a 
substantial  case  on  the  merits,  and 
a  point  of  law  involved,  proper  to 
be  determined  by  the  appellate 
Court. 
On  an  amended  petition,  stating  in 
detail  the  facts,  and  specifically 
showing  legal  grounds  of  objection 
to  the  decrees  and  Order  of  the 
Court  below  refusing  leave  to  ap- 
peal, special  leave  to  appeal  was 
granted.  [^Gooree  Ifoonee  J)o9gee  v. 
Jug  gut  Indro  N'aran  Chowdery]     1 

2.  Upon  a  question  of  fact  depend- 
ing on  the  effect  to  be  given  to 
parol  evidence  and  the  credit  due 
to  witnesses,  where  the  Courts  in 
India  have  all  concurred  in  one 
opinion,  the  Judicial  Committee 
will  not  disturb  the  finding,  unless 
it  is  clearly  shown  that  the  Courts 
below  were  in  error.  \_Mu8SHmai 
Jariut-ool  Btftool  v.  Mmsumat  JSo- 
deinee  Begum]     -    -     -     -     -  194 

3.  When  the  issue  is  one  of  facts 
only,  and  there  has  been  concur- 
rent judgments  by  the  Courts  in 
India,  the  Judicial  Committee  will 
not  disturb  such  findings,  unless 
they  are  satisfied  that  the  Courts 
below  were  wrong  in  the  conclu- 
sions they  arrived  at  from  the  evi- 
dence. [Meethun  Behee  v.  Busheer 
Man] 213 

4 .  The  rule  of  the  appellateCourt  is, 
that  it  will  not,  on  a  question  of  • 
fact,  reverse  an  unanimous  judg- 
ment of  the  Courts  in  India,  unless 
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6.  Although  the  Judicial  Committee 
is  disposed  to  give  a  liberal  con- 
struction to  pleadings  in  Indian 
Courts, .  so  far  as  to  allow  every 
Question  to  be  raised  and  discussed 
in  the  suit,  yet  a  PlaintifF  cannot 
be  entitled  to  relief  upon  facts 
and  documents  neither  stated  nor 
referred  to  in  the  pleadings,  [ifo- 
hummud  Zahoor  Ali  Khan  v. 
Mussumat  Thakooranee  Rutta 
Kwfr]         ....     468 

6.  Semble. — If  th«  Court  below  acted 
wrong  in  its  procedure  under  Act, 
No.  VIII.  of  1 859,  such  miscarriage 
will  not  prevent  the  Judicial  'com- 
mittee from  deciding  the  question 
omitted  in  the  written  grounds  for 
review  of  judgment  [Bhugwandeen 
Doohey  v.  Myna  Baee]    -         -  487 

7 .  Special  leave  to  appeal  was  granted 
ex  parte.  The  Appellant  made 
only  two  of  the  parties  to  the  suit 
Respondents.  On  application  by 
another  party  to  the  suit,  whose 
interest  was  affected  by  the  appeal, 
the  original  Petition  for  leave  to 
appeal  was  ordered  to  be  amended, 
and  the  party  appl3dng  made  a 
Eespondent.  [Nawah  Wmj'ad  Ally 
Khan  v.  MxMsumat  Mohumdee 
Begum]         -         -         .         .  517 

PEECATORY  TRUST. 

See  **  Religious  Endowment." 

PRESCRIPTION. 

See  '*  Limitation  of  Suits,"  2. 

PRESUMPTION. 

1.  Of  Legitimacy  and  Mi-;  riage. 
See  ^*  Mahomed  AN  Law,"  1,  2,  3. 


2.  Of  Hindoo  law  is,  that  a  family 
once  joint  retains  that  status. 

See  *'  Hindoo  Law,"  4. 

3.  Of  holding  land  Benamee. 

See  '*  Benamee." 

PRIOR  SUIT, 

To  recover  same  Zemindary. 
See  "  Ees/udicata." 

PROCEDURE  ACT,  No.  XIX. 
1841. 

See  "  Code  op  Procedure.'^ 

PROPRIETARY  RIGHT. 

See  ''  Evidence,"  8.. 

PROMISSORY  NOTES. 

See  "Fraud,"  2. 
''Loan." 

PURCHASER. 

A  purchaser  under  a  decree  in  a  ci^ 
suit  takes  merely  the  right,  title, 
and  interest  of  the  judgment 
Debtor,  and  is  subject  to  the  sub- 
sisting interests  in  the  land  which 
have  been  granted  or  created  by 
any  former  Z&mind-ar.  [Baboo 
Dhunput  Singh  v.    Gooman  Singh] 

433 

BECORDING  ISSUES. 
In  a  suit  raising  issues  of  fact,  it  did 
not  appear  from  the  record  trans- 
mitted from  India  that  the  Judge 
of  the  Zillah  Court  had,  in  con- 
formity with  Code  of  Civil  Pro- 
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codure  (Act,  No.  VIII.  of  1859, 
sees.  139,  140-1)  settled  or  re- 
corded tlie  issues  in  the  suit,  al- 
thoagli  lie  allowed  evidence  in  tlie 
cause  to  be  taken.  In  such  cir- 
cumstances the  Judicial  Committee 
postponed  the  hearing  of  the  appeal 
until  a  certified  copy  of  the  pro- 
ceedings in  the  cause  should  be 
transmitted,  and,  in  the  alternative 
of  no  such  issues  being  settled, 
set  aside  the  decree  of  the  Sudder 
BevHmny  Court  at  Agray  with  di- 
rections to  that  Court  to  remand 
the  suit  to  the  Lower  Court,  to  be 
tried  upon  issues  to  be  settled  and 
recorded  in  conformity  with  the 
provisions  of  the  Act,  No.  VIII. 
of  1859.  IBahoo  Jtewun  Pershad 
V.  Jankee  Fershad^  -     -     -     -     25 

EEGISTRATION. 

1.  By  one  member  of  a  joint  un- 
divided Hindoo  family  as  sole 
owner  of  a  Sudden-  Farm  for  fiscal 
purposes ;  effect  of.  [Juggomohun 
JSukshee  v.  £og  Mothooranath 
Chowdrg]         -        -         -         223 

2.  The  entry  of  the  name  of  one 
member  of  a  joint  family,  asZum- 
hadar  (the  party  liable  for  the 
assessment  of  the  revenue)  on  the 
Eegistry  being  for  fiscal  purposes, 
is  not  per  Be  sufficient  evidence  to 
establish  the  exclusive  proprietary 
right  of  the  party  whose  name 
is  so  registered,  and  the  rights 
of  co-partners  inter  »e  are  not 
affected  by  such  registration.  IMus- 


RELIGIOUS  ENDOWMENT. 

O.  2>.,  the  reigning  Ifohunt  of  the 
MuU  or  Akra  (a  religious  endowed 
institution  in  Burdwan),  made  a 
Will,  appointing  Z.,  one  of  his 
Disciples,  to  succeed  him  as  Afo- 
hunt,  and  to  take  possession  of  the 
real  and  personal  estate  belonging 
to  the  Akra,  with  a  reservation 
that,  when  Z.  should  find  himself 
incapable  of  fulfilling  the  duties 
of  the  office,  he  shoidd  appoint  one 
O.,  who  was  specially  designated 
by  him,  in  Z.'«  place  as  Mohunt. 

L.  was  installed  as  Mohunt,  and  took 
possession  of  the  Gudd^e  (or 
Throne)  and  estates  attached  to 
the  Akra ;  and  was  subsequently 
recog^zed  and  confirmed  as  Su- 
perior by  the  Assembly  oiMohunts^ 
Z.,  by  his  will,  nominated  N,,  his 
successor,  to  the  Mohuntship.  In 
a  suit  by  G.  against  N.  for  a  decla- 
ration of  G.^s  reversionary  right  to 
the  Mohuntahip  under  the  Will  of 
G.  i>.,  held:— 

First,  that  according  to  the  true  con- 
struction of  the  Will  of  G.  D., 
there  was  no  absolute  gift  to  G. 
of  the  reversion  upon  Z.'«  death, 
or  incai>acity  to  perform  the  duties 
of  the  office. 

Secondly,  that  even  in  the  event  of 
Z.'«  becoming  incapable  to  perform 
the  duties  of  Mohunt,  the  direc- 
tion of  the  Teststor,  or  Grantor, 
amounted  at  most  to  a  precatory 
trust,  and  was  not  imperative  upon 
Z. 
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Bucli  a  restriction  on  his  successor, 
to  nominate  a  specified  individual, 
Quaere?  [Greedharee  Doss  v.  Nun- 
doktskore  Doss,   Mohunf}     -    405 

RENT, 

Suit  for  enhancement  of. 
See  *' Jurisdiction,"  2. 

'*  POTTAH." 

RESERVATION. 

By  Doner  of  interest  arising  out 
of  subject  matter  of  gift  to  the 
Donne,  [^awab  Unijad  Ally  Khan 
y.    Mussumat    Mohumdee    Begum] 

517 

RES  JUDICATA. 

Suits  were  brought  in  1832  to  re- 
cover possession  of  a  Zemindary, 
the  principal  question  being, 
whether  the  Zeminda/ry  was  a 
divided  or  undivided  estate.  A ., 
one  of  the  parties,  claimed  under 
an  alleged  testamentary  disposi- 
tion of  the  Zemindar  last  seized. 
The  decisions  of  the  Courts  in 
India  were  against  the  validity  of 
the  testamentary  disposition.  On 
appeal,  the  Judicial  Committee,  in 
1844,  held,  that  the  requirements 
of  Mad.  Reg.  XV.  of  1816,  in  re- 
cording the  points  at  issue,  had 
not  been  complied  with,  and  that 
the  question  of  division  or  no 
division  had  not  been  properly 
tried,  and  remitted  the  case  to 
India,  with  liberty  to  bring  a  new 
suit  to  try  that  issue.  Fresh  suits 
were  in  consequence  brought  in 
India,  in  which  the  question  of 
the .  genuineness  of  the  alleged 


Will  was  again  raised,  but  the 
party  claiming  under  that  instru- 
ment rested  his  case  on  the  assump- 
tion of  the  Zemindary  being  un- 
divided property.  These  suits  were 
also  appealed  to  the  Judicial  Com- 
mittee in  1863,  when  their  Lord- 
ships held,  that  the  question  of 
division  or  no  division  was  imma- 
terial, as  the  Zemindary  was  self - 
acquired  by  the  first  Zemindar. 
On  the  heariug  of  this  appeal  A, 
abandoned  his  claim  under  the 
alleged  "Will.  The  decision  of 
the  Judicial  Committee  being 
adverse  to  him,  he  instituted  a 
fresh  suit  for  the  purpose  of  estab* 
lishing  the  Will.  The  Courts  in 
.  India  decided  that  the  judgment 
of  the  Judicial  Conunittee  in  186& 
operated  as  res  judicata,  and  came 
within  the  provisions  of  sec.  2,. 
Act,  No.  Vni.  of  1859,  as  a  suit 
heard  and  determined  by  a  Court 
of  competent  jurisdiction.  Such 
judgment  on  appeal  affirmed;  the 
Judicial  Committee  being  of 
opinion,  that  the  validity  of  the 
Will  being  properly  at  issue  in  the 
appeals  in  1844  and  1863,  and 
having  been  abandoned  on  the 
latter  hearing,  the  decision  waa 
final  so  far  as  respected  the  Will 
between  the  parties. [>SWmtf^  Bajah 
Mbotoo  Vijaya  Raganadha  Bodha 
Oooroo  Swamy  Periya  Odaya 
Taver  v.  Katama  Natehiar,  Zemin- 
dar of  Shivayungal  -     -     -     -    50 

RESTITUTION  OF  CONJUGAL 
RIGHTS. 

By  the  Mahomedan  law^  a  suit  tot 
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restitution  of  conj  iigal  rights  is  in 
the  nature  of  a  suit  for  specific 
performance,  being  founded  on  a 
contract  of  marriage,  theMahome- 
dan  law  regarding  it  as  a  civil 
contract,  and  the  Court  will  en- 
force all  the  obligations  which  flow 
from  such  a  contract. 

If,  however,  there  be  cruelty  to  a 
degree,  rendering  it  imsafe  for  the 
Wife  to  return  to  her  Husband's 
dominion,  the  Court  will  refuse  to 
send  her  back  to  his  house ;  so 
also,  if  there  be  a  gross  failure  by 
the  husband  of  the  performance 
of  obligations  which  the  marriage 
contract  imposes  on  him  for  the 
benefit  of  the  Wife,  it  affords  suffi- 
cient ground  for  refusing  him  relief 
in  such  a  suit. 

From  the  frame  of  the  pleadings  and 
issues,  the  question  of  cruelty  set 
up  by  a  Wife,  in  answer  to  a  suit 
for  restitution  of  conjugal  rights, 
was  not  properly  entered  into,  but 
in  the  circumstances  of  the  con- 
duct of  the  Husband  towards  his 
Wife,  the  Judicial  Committee  de- 
clined to  direct  the  Wife  to  be  sent 
back  to  her  Husband,  and  remitted 
the  cause  back  to  the  Court  below 
for  a  new  trial,  with  liberty  to 
frame  issues  and  take  evidence  as 
to  the  specific  acts  of  cruelty. 
[Moonshee  Buzloor  Euheem  v. 
Shumsoonnissa  Begum]    -     -     551 

BEVENUE. 
See  "  MoKTQiGE." 
''  Sale." 

EE7EESI0NAEY  INTEEEST. 
See  ''  HiXDOo  Law,"  5. 


REVIEW  OF  JUDGMENT. 

Upon  an  application  of  review  for 
judgment  before  the  Sudder  Court, 
the  written  grounds  for  review 
impugned  the  correctness  of  the 
decision  of  the  Court  below,  on 
grounds  that  related  solely  to  the 
inmioveable  estate,  and  not  to  the 
moveable  estate,  also  in  a  question 
in  the  suit.  Held,  that,  notwith- 
standing the  terms  of  the  378th 
section  of  the  Code  of  Procedure 
(Act,  No.  Vin.  of  1859),  it  was 
competent  to  the  Judges,  by  whom 
the  Order  allowing  the  application 
for  review  was  made,  to  enlarge 
those  grounds  on  an  oral  applica- 
tion, by  including  moveables,  if  satis- 
fied that  there  was  a  proper  case  on 
the  merits  for  so  doing.  [_Bhugwan' 
deen  Doohey  v.  Myna  Baee]     -  487 

SALE. 

Asaleunder^B^n.Eeg.,  XI.  of  1796, 
does  not  carry  with  it  the  con- 
sequences of  a  sale  for  arrears  of 
revenue,  by  sweeping  away  all 
sub-tenures  or  incumbrances  made 
by  the  Defaulter.  {Juggomohun 
Bukshee  v.  Bog  Mbthooranath 
Chowdrg] 223 

See  ''MOETQAGE." 

SAMANODACAS. 

See  '*  Hindoo  Law,"  5. 

SATISFACTION. 

Burthen  of  proving  that  a  mortgage 
is  satisfied.  [  Cavalg  Vencata  Nar- 
rainapah  v.  The  Collector  of  Jfasu- 
lipatam'] 619 
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SETTLED  ACCOUNTS, 

Opening  of. 

8ee  "  Bond." 

SHEAH  SECT. 
See  "  Mahojiedan  Law,"  1,  4. 

SISTER'S  SON. 
See  "Hindoo  Law,"  5. 

SPECIAL  LEAVE  TO  APPEAL. 

See  *' Appeal,"  1,  2. 

STEIDHUN. 

1.  The  devolution  of  Siridhun,  or 
Wife's  peculiar  property,  from  a 
cliildless  widow,  is  regulated  by 
the  nature  of  her  marriage.  If 
her  marriage  was  according  to  one 
of  the  four  approved  forms,  at  her 
death  her  Husband's  collateral 
heirs  succeed  to  it.  [Muesuma^ 
Thakoor  Deyhee  v.  Rai  Baluk 
Ram]         •         ...     139 

2.  By  the  Hindoo  Law  prevailing  in 
Benares  (the  Western  school)  no 
part  of  the  Husband's  estate, 
moveable  or  immoveable,  forms 
portion  of  his  widow's  Stridhun. 
[Bhugwande$n  Doohey  v.  Myna 
Baee        -         -         -        -      487 

SUCCESSION. 

The  law  of  succession,   ah  intettato, 

applies  only  to  the  assets  which 

constitute  the  succession.  INdwab 

Umjad  Ally  Khan  v.    Muisumat 

Mohumdee  Bey  urn]        -         -  517 

See  ''Hindoo  LAW,"^eM«m. 

<•  Mahomedan  Law,"  1,  2,4. 


SUMMARY  SUIT. 

For  possession  under  Acts,  Nos. 
XrX.  and  XX.  of  1841,  and  X.  of 
1851. 

See  '^  Possession,"  1,  2. 

SUPPLEMENTAL  SUIT. 

A  suit  was  brought  by  a  Mortgagee 
against  the  Widow  of  the  Mort- 
gagee, who  was  in  possession  of 
the  estate,  to  recover  the  amount 
of  the  mortgage  debt,  and  obtained 
a  decree  against  her  personally. 
The  Mortgagor's  contingent  rever- 
sioner resisted  the  sale  of  the 
mortgaged  estate ;  a  supplemental 
suit  w£w  then  brought  to  recover 
the  amounts  of  the  decree  and 
interest,  and  for  sale  of  the  estate. 
Held,  the  decree  so  obtained 
against  the  Widow  could  only  be 
enforced  agfiunst  her  property  in 
respect  of  such  interest  in  her  de- 
ceased husband's  estate  as  she  pos- 
sessed. [^Nuyenderohwnder  Ohose 
V.  Sreemutty  Eaminee  Boseee']  241 

TACKING. 

See  ''MoETaAOE." 

TENNANTS  IN  COMMON, 
i^^tf '*  Hindoo  Law,"  L 

TENURE. 
See  ^'PoTTAH." 

TIMBER. 

Cutting  and  carrying  away  forests 
ti*ees  for  sale. 

See  "  Lease." 
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TRUST. 

Created  by  a  Mahomedan  of  the 
Sheah  sect  for  religious  and  chari- 
table purposes.  INawab  Umjad 
Ally  Khan  v.  Mussumat  ifohumdee 
Begum']         •         -        .         *  517 

TRUST  DEED. 

A  deed  by  A,j  then  in  a  state  of 
indebtedness,  charging  real  estate 
to  secure  a  debt,  set  aside,  as 
fraudulent  and  void  against  credi- 
tors. ITareeny  Chum  Bonnerjee 
V.  Maiiland]        -         *        -  317 

See  ''  Fraud,"  1. 

TWENTY-POUR  PERGUN- 
NAHS. 

See  "Limitation  ofSitits,"  2. 

UNDIVIDED  HINDOO 
FAMILY. 

See  '*  Hindoo  Law,"  1,  3,  4. 

USAGE. 

As  to  the  power  of  the  reigning 
Mohunt  to  appoint  successor. 
Quare.  [^Chreedharee  Boas  v.  Nun- 
d^kisBore  Dose,  Mohunf]  -     -    405 


WARD. 

See  "  Court  of  Wards.*' 

WIDOW. 

Power  of  a  Hindoo  Widow  to  charge 
or  alienate  her  Husband's  estate 
for  advances  for  the  benefit  of  the 
estate.  [^Cavaly  Veneaia  Kar^ 
rainappah  v.  Th$  Collector  of  MaeU'- 

■     lipatam] 619 

See  *' Hindoo  Law,"  6 
"Stridhun." 

WIFE, 

(Hindoo.) 

Execution  of  a  Moohternamah  by, 
must  be  strictly  proved.  \_Seetul 
Fershad  v.  Mussumat  Doolhin  Ba^ 
dam  KoHWur] 268 


WILL. 


1 .  Construction  of  by  reigning  Mohunt 
of  the  Muttf  or  Ahra,  a  religious 
endowed  institution  appointing 
successor.  Greedhares  Bois  v. 
Nundokiseore  Boee,  Mohunf]      405 

2.  Whether  the  non-assent  of  the 
heirs  vitiates  a  Will  of  a  Maho- 
medan made  in  favour  of  one  heir 
to  the  prejudice  of  the  other  heirs. 
[^Nawah  Umjad  Ally  Khan  v.  Mm^ 
Bumat  Mohwndee  Begum']     -    517 
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